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In  the  United  States  District  Court  for  the  District 
of  Montana,   Billings  Division 

Case  No.  758 

McNEIL  CONSTRUCTION  COMPANY,  a  Corpo- 
ration, 

Plaintiff, 

vs. 

THE  LIVINGSTON  STATE  BANK,  a  Corpora- 
tion, 

Defendant. 

COMPLAINT 

Plaintiff  above  named  for  its  complaint  herein  re- 
spectfully alleged  as  follows : 

I. 

That  at  all  times  herein  mentioned  the  plaintiff, 
McNeil  Construction  Co.,  was  and  now  is  a  corpora- 
tion organized  and  existing  under  and  by  virtue  of 
the  laws  of  the  state  of  California ;  that  the  defend- 
ant, Livingston  State  Bank,  at  all  times  herein  men- 
tioned Avas  and  now  is  a  corporation  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the 
state  of  Montana;  that  the  matter  in  controversy 
exceeds  $3,000.00,  exclusive  of  interest  and  costs. 

II. 

That  the  defendant  is  a  banking  corporation  or- 
ganized and  existing  as  aforesaid,  and  that  it  is 
engaged  in  the  banking  business  and  accepts  de- 
posits from  individuals  and  from  corporations,  and 
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authorizes  such  individuals  and  corporations  to 
draw  checks  on  accounts  maintained  by  such  indi- 
viduals and  corporations  in  its  aforesaid  bank, 
which  is  located  in  the  city  of  Livingston,  Park 
County,  Montana.  [1*] 

III. 

That  at  all  times  herein  mentioned  the  plaintiff, 
McNeil  Construction  Co.  was  engaged,  amongst 
other  things,  in  the  general  construction  business, 
and  during  the  summer  and  fall  of  1956  was  en- 
gaged in  construction  work  in  Yellowstone  Na- 
tional Park,  Wyoming;  and  that  it  maintained  in 
the  Livingston  State  Bank  as  aforesaid  a  bank  ac- 
count in  excess  of  $5,000.00  for  the  purpose,  among 
other  things,  of  drawing  checks  thereon  to  be  issued 
to  employees  for  work,  labor,  and  services  per- 
formed by  employees  of  said  McNeil  Construc- 
tion Co. 

IV. 

That  between  September  13,  1956,  and  September 
28,  1956,  inclusive,  the  plaintiff  employed  one  Lex 
Lamb  as  a  night  watchman  on  the  project  or  w^ork 
being  done  by  it  in  Yellowstone  National  Park  as 
aforesaid;  and  that  unknown  to  the  plaintiff  and 
in  September,  1956,  said  Lex  Lamb  stole  from  the 
plaintiff  400  blank  payroll  checks  numbered  8401 
to  8800,  inclusive,  from  the  offices  maintained  by  the 
plaintiff,  McNeil  Construction  Co.  in  Yellowstone 
National  l^ark,  Wyoming. 

•Pam'  numbering  appearing!  at  foot  of  page  of  original  Certified 
Transcript  of  Record. 
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V. 

That  on  or  about  Se])teinb('r  26,  1956,  said  Lex 
Lamb  forged  the  plaintiff  ^s  name  to  29  of  the  checks 
stolen  by  him  as  aforesaid,  each  in  the  sum  of 
$143.04,  and  he  cashed  the  same  and  which  checks 
were  paid  by  the  defendant,  Livingston  State  Bank, 
in  the  total  sum  of  $4,148.16,  and  from  funds  on 
deposit  with  the  Livingston  State  Bank,  and  which 
deposit  was  made  by  the  plaintiff,  McNeil  Con- 
struction Co.,  and  that  said  Livingston  State  Bank 
was  advised  of  the  theft  of  said  400  payroll  checks 
and  the  forgery  of  29  thereof  by  said  Lex  Lamb 
on  or  about  October  26,  1956,  which  was  within  30 
days  after  the  discovery  by  the  plaintiff  of  the  [2] 
forgery  of  these  checks  and  the  receipt  of  the  plain- 
tiff of  vouchers  showing  said  payment. 

VI. 

The  defendant  refuses  to  refund  to  plaintiff  said 
sum  of  $4,148.16,  which  is  due  and  owing  to  the 
plaintiff  from  the  defendant. 

Wherefore,  plaintiff  demands  judgment  against 
the  defendant  in  the  total  sum  of  $4,148.16  with 
interest  thereon  at  the  rate  of  6%  from  the  1st  day 
of  November,  1956,  together  with  the  costs  and  dis- 
bursements of  this  action. 

BROWN,  SANDE,  SYMMES  & 
FORBES, 

/s/  CHARLES  B.  SANDE, 


McNeil  Construction  Co.,  etc.,  vs, 

/s/  WEYMOUTH  D.  SYMMES, 

/s/  ROCKWOOD  BROWN,  JR., 

Attorneys  for  Plaintiff. 

[Endorsed] :    Filed  May  1,  1957.  [3] 


[Title  of  District  Court  and  Cause.] 

MOTION  AND  NOTICE 

Comes  now  the  defendant  and  moves  the  Court  as 
follows : 

1.  To  dismiss  the  action,  pursuant  to  the  provi- 
sions of  Section  1406,  Title  28,  United  States  Code, 
on  the  ground  that  said  action  is  filed  in  the  wrong 
division,  because  (a)  it  is  a  civil  action,  not  of  a 
local  nature,  against  a  single  defendant,  and  (b) 
the  defendant  resides  and  maintains  its  principal 
place  of  business  in  Park  County,  Montana,  in  the 
Helena  Division  of  said  Court. 

2.  To  dismiss  the  action  because  the  Complaint 
fails  to  state  a  claim  against  the  defendant  upon 
which  relief  can  be  granted. 

3.  In  the  event  said  action  is  not  dismissed,  to 
transfer  said  action  to  the  Helena  Division  of  said 
Court.,  pursuant  to  the  provisions  of  Section  1406, 
T'itle  28,  United  States  Code,  on  the  ground  that 
said  action  is  filed  in  the  wrong  division  because 
(a)  it  is  a  civil  action,  not  of  a  local  nature,  against 
a  single  defendant,  and  (b)  the  defendant  resides 
and  maintains  its  principal  place  of  business  in 
Park  County,  Montana,  in  said  Helena  Division. 


The  Livingston  State  Bank  7 

4.  In  tlic  event  said  aetion  is  not  dismissed,  to 
require  the  joinder  of  Seaboard  Surety  Company 
as  a  party  plaintiff  in  said  cause,  and  to  sunnnon 
said  Seaboard  Surety  Company  to  appear  in  said 
action,  pursuant  to  the  provisions  of  Rules  19  and 
21,  Federal  Rules  of  Civil  Procedure,  on  the  ground 
that  said  Seaboard  Surety  [4]  Company  is  the  real 
party  in  interest  and  a  necessary  party  plaintiff 
in  said  cause,  as  will  more  fully  appear  from  the 
Affidavit  of  A.  W.  Scribner,  hereto  attached  and 
made  a  part  hereof. 

This  Motion  is  and  will  be  based  upon  the  records 
and  files  in  this  cause  and  upon  the  Affidavit  of 
A.  W.  Scribner,  hereto  attached,  marked  ''Exhibit 
A'^  and  by  this  reference  made  a  part  hereof. 

Dated  this  27th  day  of  May,  1957. 

LUXAN  &  SCRIBNER, 

/s/  A.  W.  SCRIBNER, 

Attorneys  for  Defendant. 

Notice 

To  McNeil  Construction  Company,  Plaintiff  Herein  ; 
Seaboard  Surety  Company;  and  to  Messrs. 
Brown,  Sande,  Symmes  &  Forbes,  Attorneys 
for  Plaintiff  and  for  Said  Seaboard  Surety 
Company : 

You  and  each  of  you  will  please  take  notice  that 
the  defendant  will  present  the  foregoing  Motion 
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and  bring  the  same  on  for  hearing  before  the  above- 
entitled  Court  on  the  next  law  and  motion  day  to 
be  held  by  said  Court  follo\^ing  five  (5)  days  after 
the  ser\ace  of  this  Notice. 

Dated  this  27th  day  of  May,  1957. 

LUXAN  &  SCRIBNER, 

/s/  A.  W.  SCRIBNER, 

Attorneys  for  Defendant.  [5] 


EXHIBIT  A 

Affidavit 

State  of  Montana, 

Countv  of  Lewis  and  Clark — ss. 

A.  W.  Scribner,  being  first  duly  sworn,  deposes 
and  says: 

1.  That  he  is  one  of  the  attorneys  for  the  de- 
fendant in  the  above-entitled  cause,  and  that  he 
makes  this  Affidavit  on  behalf  of  said  defendant  and 
in  support  of  the  Motion  attached  hereto. 

2.  That  the  defendant  is  a  corporation  organized 
and  existing  under  and  by  virtue  of  the  laws  of  the 
State  of  Montana  and  that  it  maintains  its  principal 
phice  of  business  in  Livingston,  Park  County,  Mon- 
tana, which,  under  the  provisions  of  Rule  9-2,  Rules 
of  the  United  States  District  Court,  for  the  District 
of  Montima,  is  in  the  Helena  Division  of  said  Court. 
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That  defendant  resides  in,  and  is  subject  to  suit  and 
process  in,  said  Helena  Division.  That  the  action 
is  not  of  a  local  nature,  and  AfSant  knows  of  no 
good  or  sufficient  reason  why  the  action  should  be 
prosecuted  in  the  Billings  Division  of  this  Court. 

3.  Affiant  is  informed  and  believes  that,  prior  to 
the  commencement  of  this  action,  the  alleged  loss 
claimed  by  the  plaintiff  herein,  was  paid  to  said 
plaintiff  by  Seaboard  Surety  Company,  pursuant 
to  the  provisions  of  a  contract  of  insurance  in  force 
between  said  parties  and/or  the  provisions  of  an 
indemnity  bond  given  by  said  Seaboard  Surety 
Company  to  the  plaintiff,  and  that  by  reason  thereof, 
said  Seaboard  Surety  Company  became  and  is  sub- 
rogated to  the  claimed  rights  of  the  plaintiff,  and 
is  the  real  party  in  interest  and  a  necessary  party 
plaintiff  in  this  action.  Said  Seaboard  Surety  Com- 
pany is  subject  to  the  jurisdiction  of  this  Court  as 
to  both  service  of  process  and  venue  and  can  be 
made  a  party  plaintiff  without  depriving  the  Court 
of  jurisdiction  of  the  parties  before  it.  Affiant  is 
informed  and  believes  that  Messrs.  Browni,  Sande, 
Symmes  &  Forbes,  the  attorneys  for  plaintiff  herein, 
are  also  the  attorneys  for  said  Seaboard  Surety 
Company,  and  that  [6]  said  attorneys  have  been 
employed  by  said  Seaboard  Surety  Company  to  take 
care  of  its  interests  in  connection  with  this  action 
and  the  matters  alleged  in  the  Complaint. 

/s/  A.  W.  SCRIBNER. 


10  McNeil  Construction  Co,,  etc,  vs. 

Subscribed  and  sworn  to  before  me  this  27th  day 
of  May,  1957. 

[Seal]        /s/  MAUREEN  H.  CONNOLLY, 
Notary  Public  for  the  State  of  Montana,  Residing 
at  Helena,  Montana. 

My  Commission  expires  April  4,  1959. 

[Endorsed]:    Filed  May  28,  1957.  [7] 


[Title  of  District  Court  and  Cause.] 

REQUEST  FOR  ADMISSIONS  UNDER  RULE 
36  OF  THE  FEDERAL  RULES  OF  CIVIL 
PROCEDURE 

To  the  Above-Named  Defendant,  the  Livingston 
State  Bank,  and  to  Luxon  &  Scribner,  Its  At- 
torneys, 

Sirs: 

Please  take  notice  that  pursuant  to  Rule  36  of  the 
Federal  Rules  of  Civil  Procedure  you  are  hereby 
requested  within  10  days  from  the  date  of  ser\ice 
of  this  request  to  admit  the  truth  of  the  facts  here- 
inafter set  forth  for  the  purposes  of  this  action 
only  and  subject  to  all  pertinent  objections  to  ad- 
missibility which  may  be  interposed  at  trial.  Failure 
to  comply  will  subject  you  to  the  penalties  of  Rule 
37  (c)  of  the  Federal  Rules  of  Civil  Procedure. 

1.  That  at  all  times  mentioned  in  the  complaint 
the   i)laintiff,  McNeil  Construction  Company,  was 
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and  now  is  a  corporation  organized  and  existing 
under  the  laws  of  the  State  of  California. 

2.  That  at  all  times  mentioned  in  the  complaint 
the  defendant,  The  Livingston  State  Bank,  was  and 
now  is  a  corporation  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  Montana. 

3.  That  on  or  about  October  26,  1956,  Mr.  Cogh- 
land  was  an  employee  of  The  Livingston  State 
Bank,  a  corporation. 

4.  That  on  or  about  October  26,  1956,  said  Mr. 
Coghland  of  The  Livingston  State  Bank  placed  a 
telephone  call  to  the  plaintiff,  McNeil  Construction 
Company,  and  in  the  course  of  the  ensuing  conver- 
sation stated  that  the  defendant  had  received  two 
checks  purportedly  drawn  by  the  McNeil  Construc- 
tion Company  on  The  Livingston  State  Bank,  which 
said  Mr.  Coghland  thought  were  forgeries.  [8] 

5.  That  on  or  about  October  26,  1956,  plaintiff 
sent  to  the  defendant.  The  Livingston  State  Bank, 
a  telegram  signed  by  T.  J.  O'Hara,  McNeil  Con- 
struction Company,  a  copy  of  which  is  attached 
hereto  as  Exhibit  A  and  made  a  part  hereof  as  if  set 
forth  in  full,  and  that  said  telegram  was  received  by 
The  Livingston  State  Bank  on  or  about  October 
26,  1956. 

6.  That  on  or  about  October  26,  1956,  the  plain- 
tiff, McNeil  Construction  Company,  wrote  to  The 
Livingston  State  Bank  at  Livingston,  Montana,  and 
that  annexed  hereto  as  Exhibit  B  and  made  a  part 
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hereof  as  if  set  forth  in  full  is  a  true  and  complete 
copy  of  the  letter  sent  to  The  Livingston  State 
Bank  by  the  McNeil  Construction  Company,  and 
which  was  received  by  The  Livingston  State  Bank 
on  or  about  October  27,  1956. 

7.  That  on  or  about  October  29,  1956,  the  de- 
fendant, The  Livingston  State  Bank,  delivered  to 
agents  of  the  Federal  Bureau  of  Investigation  29 
payroll  checks  drawn  on  the  account  maintained 
by  the  plaintiff  herein  in  The  Livingston  State 
Bank,  each  of  which  checks  was  draw^n  and  payable 
to  the  order  of  one  Lex  Lamb,  and  each  of  which 
was  for  the  sum  of  $143.04,  and  that  upon  delivery 
of  said  checks  to  agents  of  the  Federal  Bureau  of 
Investigation,  said  agent  or  agents  of  the  Federal 
Bureau  of  Investigation  delivered  to  The  Livingston 
State  Bank  a  receipt  typed  on  stationery  of  The 
Livingston  State  Banl^,  Livingston,  Montana,  dated 
October  29,  1956,  a  copy  of  which  is  attached  hereto 
as  Exliibit  C  and  made  a  part  hereof  as  if  set  forth 
in  full. 

8.  That  each  of  the  checks  referred  to  in  Exhibit 
C  attached  hereto  was  forged,  and  that  each  of  said 
checks  was  paid  by  the  defendant  from  funds  on 
deposit  with  the  defendant  and  which  had  been 
deposited  by  the  plaintiff,  McNeil  Construction 
Company,  and  that  no  part  thereof  has  been  re- 
funded to  the  plaintiff  by  the  defendant. 

9.  That  on  or  about  November  1,  1956,  Claude 
R.   Erickson,  as  president  of  the   defendant,   The 
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Livingston  State  Bank,  wrote  to  tlic  j)]aiiiiiff,  Mc- 
Neil Construction  Company,  and  that  attached 
hereto  as  Exhibit  D  and  made  a  part  hereof  as  if 
set  forth  in  full  is  a  true,  correct  and  genuine  copy 
of  the  letter  sent  to  the  plaintiff  by  the  defendant 
as  aforesaid. 

10.  That  on  or  about  November  2,  1956,  Claude 
R.  Erickson  as  president  of  the  defendant.  The  Liv- 
ingston State  Bank,  wrote  to  the  plaintiff,  McNeil 
Construction  Company,  and  that  attached  hereto  as 
Exhibit  E  and  made  a  part  hereof  as  if  set  forth  in 
full  is  a  true,  correct,  complete  and  genuine  copy 
of  said  letter  of  November  2,  1956. 

11.  That  on  or  about  December  4,  1956,  Claude 
R.  Erickson  as  president  of  The  Livingston  State 
Bank  wrote  to  the  plaintiff,  and  that  a  true,  cor- 
rect, complete  and  genuine  copy  thereof  is  attached 
hereto  [9]  as  Exhibit  P  and  made  a  part  hereof  as 
if  set  forth  in  full. 

12.  That  from  September  13,  1956,  to  September 
28,  1956,  one  Lex  Lamb  was  employed  by  the  plain- 
tiff, McNeil  Construction  Company,  on  construction 
work  being  conducted  by  it  in  Yellow^stone  National 
Park,  Wyoming. 

13.  That  subsequently,  and  on  or  about  Pebruary 
6,  1957,  said  Lex  Lamb  was  arrested  in  Panama 
City,  Plorida,  by  agents  of  the  Federal  Bureau  of 
Investigation  on  a  warrant  charging  him  with  forg- 
ing the  checks  hereinabove  referred  to. 
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14.  That  thereafter  said  Lex  Lamb  admitted  to 
agents  of  the  Federal  Bureau  of  Investigation  that 
he  stole  the  payroll  checks  referred  to  above  from 
the  plaintiff,  and  that  he  forged  plaintiff's  name  to 
29  of  them. 

15.  That  these  forged  checks  were  paid  by  de- 
fendant from  funds  deposited  with  defendant  by 
plaintiff,  and  that  defendant  has  not  refunded  or 
repaid  the  same  to  the  plaintiff. 

Dated  this  29th  day  of  May,  1957. 

BROWN,  SANDE,  SYMMES  & 
FORBES, 

By  /s/  WEYMOUTH  D.  SYMMES, 

Attorneys  for  Plaintiff.  [10] 


EXHIBIT  A 

Western  Union 
Telegram 


(Copy) 


October  26,  1956. 
3:25  p.m. 


Livingston  State  Bank, 
Livingston,  Montana. 

Attention:  Mr.  C.  Coghland: 

This  is  to  confirm  information  given  you  that  pay- 
roll checks  fo7-  our  Yc^llowstone  Park  job  Nos.  8401 
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to  and  including  8800,  have  been  stolen.  This  is  our 
request  that  you  do  not  honor  any  payroll  checks 
cleared  to  your  bank  in  this  numerical  group. 

T.  J.  O'HARA, 

McNeil  Construction  Co.  [11] 


EXHIBIT  B 

McNeil  Construction  Company 

5858  Wilshire  Boulevard 

Los  Angeles  36,  California 

Canyon  Village 
Yellowstone  Park,  Wyoming 

October  26,  1956. 
Livingston  State  Bank, 
Livingston,  Montana. 

Attention:  Mr.  Coghland. 

Subject:  McNeil  Construction  Company, 

Payroll  Checks  Nos.  8401-8800,  Inclusive. 

Dear  Sir: 

This  letter  will  confirm  our  conversation  over  the 
telephone  this  morning  in  which  we  requested  you 
to  stop  payment  on  all  checks  listed  above. 

We  have  notified  the  Chief  Ranger  here  in  the 
Park  this  date  as  to  the  missing  checks,  and  also  the 
party's  name,  Lex  Lamb,  who  might  possibly  be  the 
individual  involved  in  the  forging  of  subject  checks. 
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Any  more  information  that  you  might  obtain  on 
these  checks  which  would  be  of  help  to  this  firm 
would  be  gi*eatly  appreciated. 

Thaiik  you  for  your  help  in  this  matter. 

Very  truly  yours, 

McNEIL  CONSTRUCTION  CO., 

R.  H.  WESTLUND, 

Project  Manager.  [12] 


EXHIBIT  C 

Li^dngston  State  Bank 
Livingston,  Montana 

October  29,  1956. 

Received  from  the  Livingston  State  Bank,  Mc- 
Neil Construction  Company  Payroll  Checks,  pay- 
able to  Lex  Lamb,  in  the  amount  of  $143.04 : 

No.  8402— Dated  September  26,  1956. 
No.  8409— Dated  September  26,  1956. 
No.  8410— Dated  September  26,  1956. 
No.  8411— Dated  September  26,  1956. 
No.  8412— Dated  September  26,  1956. 
No.  8420— Dated  September  25,  1956. 
No.  8422— Dated  September  25,  1956. 
No.  8430— Dated  September  26,  1956. 
No.  8602— Dated  September  25,  1956. 
No.  8604— Dated  September  26,  1956. 
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No.  8608— Dated  September  25,  ]956. 
No.  8614— Dated  September  25,  1956. 
No.  8616— Dated  September  25,  1956. 
No.  8617— Dated  September  25,  1956. 
No.  8622— Dated  September  26,  1956. 
No.  8623— Dated  September  26,  1956. 
No.  8626— Dated  September  26,  1956. 
No.  8627— Dated  September  26,  1956. 
No.  8629— Dated  September  26,  1956. 
No.  8630— Dated  September  26,  1956. 
No.  8631— Dated  September  26,  1956. 
No.  8637— Dated  September  26,  1956. 
No.  8638— Dated  September  26,  1956. 
No.  8650— Dated  September  25,  1956. 
No.  8651— Dated  September  25,  1956. 
No.  8655— Dated  September  26,  1956. 
No.  8659— Dated  September  26,  1956. 
No.  8660— Dated  September  26,  1956. 
Plus  8656. 

(Signature  Illegible.)  [13] 


EXHIBIT  D 

Livingston  State  Bank 
Livingston,  Montana 

November  1st,  1956. 

McNeil  Construction  Company, 

500  Peruvian  Way, 

Los  Angeles  24,  California. 
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Gentlemen : 

Under  separate  cover  we  are  mailing  your  state- 
ment for  the  month  of  October.  You  will  find  sev- 
eral checks  are  not  included  with  this  statement  and 
a  receipt  is  enclosed  signed  by  a  Special  Agent  of 
the  Federal  Bureau  of  Investigation.  The  checks 
listed  on  the  receipt  have  been  taken  by  the  Agent 
to  help  in  their  efforts  to  apprehend  the  person  who 
they  believe  stole  the  checks  reported  as  ha^dng 
been  taken  from  your  office  at  Canyon. 

We  have  reported  this  to  the  Insurance  Company 
that  carries  our  Blanket  bond  and  they,  undoubt- 
edly, will  be  checking  with  you  to  see  what  various 
insurance  coverage  you  may  carry  to  determine  who 
has  primary  coverage. 

One  of  your  checks  that  came  into  the  Bank  last 
Friday  looked  a  little  suspicious  so  we  called  your 
Canyon  office  and  were  advised  at  that  time  about 
the  missing  checks. 

I  might  add  that  the  person  who  is  negotiating 
these  checks  certainly  appears  to  be  an  expert  as 
the  signatures  are  very  good. 

As  soon  as  we  hear  more  we  will  contact  you, 
however,  the  discovery  of  this  was  so  close  to  the 
end  of  the  month  that  we  decided  to  have  the  Agent 
from  the  Federal  Bureau  of  Investigation  sign  the 
receipt  for  the  checks  so  as  not  to  hold  up  delivery 
of  your  statement. 
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If  you  have  any  questions  we  would  be  very  happy 
to  have  you  write  us. 

Very  truly  yours, 

/s/  CLAUDE  R.  ERICKSON, 
CLAUDE  R.  ERICKSON, 

President. 

CRE  (illegible)  [14] 


EXHIBIT  E 

Livingston  State  Bank 
Livingston,  Montana 

November  2nd,  1956. 

McNeil  Construction  Company, 

500  Peruvian  Way, 

Los  Angeles  24,  California. 

Gentlemen : 

We  are  enclosing  herewith  one  of  the  checks  paid 
against  your  account  on  October  2nd  that  was  re- 
ported as  being  stolen. 

We  are  sending  this  to  you  so  that  you  can  see 
the  signatures. 

Would  you  please  return  this  to  us  so  that  we 
can  also  take  this  check  up  with  our  Bonding  Com- 
pany and  the  Federal  Bureau  of  Investigation? 
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Very  truly  yours, 

/s/  CLAUDE  R.  ERICKSON, 

CLAUDE  R.  ERICKSON, 
President. 

CRE-e 

Affidavit  of  mailing  attached. 
[Endorsed] :    Filed  May  29,  1957.  [15] 


[Title  of  District  Court  and  Cause.] 

DEFENDANT'S  RESPONSE  TO  PLAINTIFF'S 
REQUEST  FOR  ADMISSIONS  UNDER 
RULE  36  OF  THE  FEDERAL  RULES  OF 
CIVIL  PROCEDURE 

To:  McNeil  Construction  Company,  Plaintiff,  and 
to  Brown,  Sande,  Symmes  &  Forbes,  Its  At- 
torneys : 

The  Livingston  State  Bank,  a  corporation,  de- 
fendant herein,  in  response  to  plaintiff's  Request 
for  Admissions  under  Rule  36  of  the  Federal  Rules 
of  Civil  Procedure,  admits,  denies  and  alleges  as 
f  oUows : 

1.  Admits  the  matters  contained  in  request  No.  1. 

2.  Admits  the  matters  contained  in  request  No.  2. 
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3.  Admits  the  matters  contained  in  request  No.  3, 
except  that  the  name  of  the  employee  referred  to  is 
Coghlan. 

4.  Admits  that  on  or  about  October  26,  1956, 
Mr.  Coghlan  placed  a  telephone  call  to  the  x>hiintiff 
and  in  the  course  of  the  ensuing  conversation  stated 
that  the  defendant  had  received  two  checks  pur- 
portedly drawn  by  the  McNeil  Construction  Com- 
pany on  The  Livingston  State  Bank,  but  denies  that 
Mr.  Coghlan  stated  that  he  thought  said  checks  were 
forgeries. 

5.  Admits  the  matters  contained  in  request  No.  5. 

6.  Admits  the  matters  contained  in  request  No.  6. 

7.  Admits  the  matters  contained  in  request  No.  7. 

8.  Admits  that  each  of  the  checks  referred  to  on 
Exhibit  C  [17]  attached  to  the  request  was  paid 
by  the  defendant  from  funds  on  deposit  with  the 
defendant  w^hich  had  been  deposited  by  the  plain- 
tiff, McNeil  Construction  Company,  and  that  no 
part  thereof  has  been  refunded  to  the  plaintiff  by 
the  defendant.  Defendant  is  unable  truthfully  either 
to  admit  or  deny  the  other  statements  contained 
in  said  request  No.  8  for  the  reason  that  neither  the 
defendant  or  any  of  its  agents  has  any  knowledge 
as  to  the  truth  of  the  facts  contained  therein  and 
it  is  impossible  for  them  to  secure  the  necessary  in- 
formation by  reasonable  inquiry. 

9.  Admits  the  matters  contained  in  request  No.  9. 
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10.  Admits  the  matters  contained  in  request 
No.  10. 

11.  Admits  the  matters  contained  in  request 
No.  11. 

12.  Admits  that  one  Lex  Lamb  was  employed  by 
the  plaintiff  for  a  period  after  September  13,  1956, 
on  construction  work  being  conducted  by  it  in  Yel- 
lowstone National  Park,  Wyoming.  Defendant  is 
unable  truthfully  either  to  admit  or  deny  that  the 
period  of  employment  covered  the  dates  referred 
to  in  said  request  No.  12  for  the  reason  that  neither 
tlie  defendant  nor  any  of  its  agents  has  knowledge 
as  to  such  facts  and  that  it  is  impossible  for  them 
to  secure  the  necessary  information  by  reasonable 
inquiry. 

13.  Admits  that  subsequently  and  on  or  about 
February  6,  1957,  said  Lex  Lamb  was  arrested  in 
Panama  City,  Florida,  but  denies  that  said  arrest 
was  made  by  agents  of  the  Federal  Bureau  of  In- 
vestigation on  a  warrant  charging  him  with  forging 
tlie  checks  hereinabove  referred  to. 

14.  Defendant  is  unable  truthfully  either  to 
admit  or  deny  the  matters  contained  in  request  No. 
14  for  the  reason  that  neither  the  defendant  nor 
any  of  its  agents  has  any  knowledge  as  to  the  truth 
of  said  matters  and  it  is  impossible  for  them  to 
secure  the  necessary  information  by  reasonable  in- 
quiry. 

15.  Admits  that  the  checks  referred  to  in  Ex- 
hibit C  attaclKMJ  to  the  request  were  paid  by  the 
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defendant  from  funds  deposited  willi  [IS]  deCeiul- 
ant  by  plaintiff,  and  that  defendant  has  not  vc^- 
funded  or  repaid  the  same  to  tlie  plaintiff.  The  de- 
fendant is  unable  truthfully  either  to  admit  or  deny 
whether  the  checks  were  forged  for  the  reason  that 
neither  the  defendant  nor  any  of  its  agents  has  any 
knowledge  as  to  the  truth  of  such  statement,  and 
it  is  impossible  for  them  to  secure  the  necessary 
information  by  reasonable  inquiry.  The  only  avail- 
able sources  of  information,  to  the  knowledge  of 
this  defendant,  are  the  plaintiff  and  its  employees. 

Dated  this  3rd  day  of  June,  1957. 

LUXAN  &  SCRIBNER, 

/s/  A.  W.  SCRIBNER, 

Attorneys  for  Defendant. 

State  of  Montana, 
County  of  Park — ss. 

Terry  J.  Coghlan,  being  first  duly  sw^orn,  deposes 
and  says :  That  he  is  the  Cashier  of  The  Livingston 
State  Bank,  a  corporation,  the  defendant  in  the 
above-entitled  cause,  and  that  he  makes  this  verifica- 
tion as  such  officer  for  and  on  behalf  of  said  cor- 
poration; that  he  has  read  the  foregoing  response 
to  Request  for  Admissions  under  Rule  36  of  the 
Federal  Rules  of  Civil  Procedure,  and  knows  the 
contents  thereof  and  that  the  matters  and  things 
stated  therein  are  true. 

/s/  TERRY  J.  COGHLAN. 
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Subseribc'cl  and  sworn  to  before  me  this  6th  day 
of  June,  1957. 

[Seal]         /s/  EDNA  M.  DUTT, 

Notary  Public  for  the  State  of 
Montana. 

My  Conunission  expires  Feb.  1,  1959. 
[Endorsed] :     Filed  June  10,  1957.  [19] 


[Title  of  District  Court  and  Cause.] 

MOTION 

The  plaintiff  above  named  respectfully  moves  this 
Court  as  follows : 

1.  To  grant  to  the  plaintiff  in  this  action  sum- 
mary judgment  for  the  relief  demanded  in  the  Com- 
plaint. This  Motion  is  based  upon  the  attached  affi- 
davits of  Lexington  Lamb,  R.  H.  Westlund,  and 
Weymouth  D.  Symmes,  together  with  the  plaintiff's 
request  for  admissions  heretofore  served  upon  the 
defendant,  and  upon  defendant's  response  thereto. 

BROWN,  SANDE,  SYMMES  & 
FORBES, 

By  /s/  WEYMOUTH  D.  SYMMES, 

Attorneys  for  Plaintiff.  [21] 

State  of  Kansas, 
Leavenworth  County — ss. 

I,  Lexington  Jjamb,  having  been  first  duly  sworn, 
state*  that  upon  my  oath  I  was  employed  by  the  Me- 
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Neil  Construction  Company  at  Yellowstone  National 
Park  in  the  State  of  Wyoming  during  the  month  of 
September,  1956.  To  the  best  of  my  recollection  I 
worked  as  an  employee  of  the  McNeil  Construction 
Company  for  a  period  of  two  to  three  weeks.  Dur- 
ing that  time  I  was  employed  by  McNeil  Construc- 
tion Company  as  a  night  watchman  and  ambulance 
driver  and  switchboard  operator.  My  immediate 
supervisor  was  Dick  Pierce.  My  salary  was  at  the 
rate  of  $1.92  per  hour  and  I  received  my  wages  in 
the  form  of  a  check  with  the  name  of  the  McNeil 
Construction  Company  on  it.  The  McNeil  Construc- 
tion Company  withheld  from  my  salary  federal  in- 
come withholding  tax,  and  social  security  as  well 
as  an  amount  of  $28.00  per  week  for  my  room  and 
board.  I  worked  directly  under  the  supervision  of 
McNeil  Construction  Company  personnel,  and  the 
equipment  that  I  used  to  perform  my  duties  was 
owned  by  the  McNeil  Construction  Company.  I  left 
the  employ^  of  the  McNeil  Construction  Company 
voluntarily  by  merely  leaving  the  job  at  the  end  of 
one  of  my  regular  night  shifts,  which  were  from 
7:30  p.m.  to  7:30  a.m.  Prior  to  leaving  the  McNeil 
Construction  Company  and  while  I  was  still  on  the 
payroll  of  the  McNeil  Construction  Company  I  took 
a  number  of  Blank  checks  of  the  McNeil  Construc- 
tion Company  and  made  out  twenty-nine  or  thirty 
of  them  payable  to  ^^Lex  Lamb"  or  ^^ William  L. 
Lamb"  in  the  amount  of  $143.04  each.  I  forged  the 
signatures  of  a  Mr.  Westland  and  a  Mr.  Wilson  as 
the  makers  of  these  McNeil  Construction  Company 
checks.  The  day  I  left  the  job  I  cashed  the  first  of 
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these  cliecks  in  Canyon  Junction,  Wyoming.  I  sub- 
sequently cashed  the  remainder  of  the  checks  that 
I  had  made  up  at  various  other  places.  I  do  not 
claim  that  any  of  the  money  that  I  received  as  a 
result  of  cashing  these  checks  was  legally  due  me, 
except  that  I  do  claim  that  when  I  left  the  employ 
of  the  McNeil  Construction  Company  there  was 
due  me  $70.00  to  $80.00  of  unpaid  wages  still  owing 
me  which  I  have  not  as  yet  been  paid.  I  make  this 
affidavit  at  the  Federal  Penitentiary  at  Leaven- 
worth, Kansas,  where  I  am  presently  serving  a 
prison  sentence  on  this  27th  day  of  June,  1957,  in 
the  presence  of  William  A.  Rundle,  Jr.,  Frank  V. 
O'Brien,  and  Clara  Hebling.  I  further  state  tliat 
no  inducement  nor  promise  or  benefit  has  been  ex- 
tended to  me  for  the  making  of  this  affidavit,  and 
I  do  so  voluntarily  and  of  my  own  free  will.  I  am 
thirty-one  yeai^s  of  age. 

Further  affiant  saith  not. 

/s/  LEXINGTON  LAMB. 

Subscribed  and  sworn  to  before  me  this  27th  day 
of  June,  1957. 

[S(  al]        /s/  CLARA  HEBLING, 

Notary  Public,  Leavenworth 
County,  Kansas. 
My  commission  (^x])ires  March  27,  1961.  [22] 
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[Title  of  District  Court  and  Cause.] 

AFFIDAVIT 

State  of  Montana, 
Yellowstone  National  Park — ss. 

R.  H.  Westlund,  having  been  first  duly  sworn,  de- 
poses and  says : 

1.  I  am  an  employee  of  the  McNeil  Construction 
Company,  the  plaintiff  in  the  above-entitled  action, 
and  I  was  employed  as  Project  Manager  by  the  Mc- 
Neil Construction  Company  of  certain  work  being 
conducted  by  McNeil  Construction  Company  in  Yel- 
lowstone National  Park,  Wyoming,  during  the 
month  of  September,  1956.  During  that  period  of 
time  the  company  maintained  offices  at  or  near 
Canyon  Village  in  Yellowstone  National  Park.  In 
the  construction  business  there  is  a  rapid  turnover 
of  workmen  by  reason  of  the  fact  that  most  workers 
employed  by  construction  companies  such  as  plain- 
tiff are  transients.  This  is  particularly  true  when 
work  is  being  done  in  a  national  park  such  as  Yel- 
lowstone National  Park  where  there  are  no  per- 
manent residents  or  inhabitants  capable  of  being 
hired  to  do  the  necessary  manual  labor.  As  a  con- 
sequence, when  workmen  are  employed  it  is  virtually 
impossible  to  check  upon  their  back  records. 

2.  On  September  13,  1956,  an  individual  [23] 
calling  himself  Lex  Lamb  applied  for  and  was  given 
a  position  as  a  laborer  by  the  McNeil  Construction 
Company  at  its  offices  in  Canyon  Village,  and  he 
commenced  work  on  September  13,  1956.  He  had  a 
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Social  Security  card,  and  during  the  period  of  his 
employment  Social  Security  as  well  as  federal  in- 
come tax  was  taken  from  his  weekly  salary. 

3.  During  this  period  of  time  all  of  the  McNeil 
Construction  Company  payroll  checks  were  kept  in 
a  four-drawer  file  cabinet  in  the  timekeeper's  office 
in  Yellowstone  National  Park.  During  the  daytime 
when  construction  work  was  going  on,  this  office  was 
always  occupied  by  a  trusted  employee.  During  the 
evening  and  every  night,  the  only  access  to  this 
office  was  through  a  locked  door  window  or  a  small 
pass  window  in  the  wall  which  is  approximately  1 
foot  by  2  feet.  Lex  Lamb  was  employed  by  us  from 
September  13,  1956,  through  September  28,  1956. 

4.  On  October  26,  1956,  we  received  a  telephone 
call  from  Coghlan,  an  employee  of  the  defendant, 
The  Li\dngston  State  Bank,  in  which  he  advised  us 
that  he  had  two  payroll  checks  which  he  ^^thou^'ht" 
were  forgeries.  This  call  was  received  in  tlie  morn- 
ing on  October  26,  1956.  LTpon  receiving  this  call 
we  made  an  immediate  check  of  our  existing  checks, 
and  found  one  package  of  checks  was  missing  wliich 
included  check  Nos.  8401  to  8800.  This  was  the  first 
notice  we  had  that  our  printed  ])ayroll  checks  had 
been  stolen.  We  immediately  issued  a  stop  payment 
on  this  group  of  checks  to  the  bank  in  a  letter  of 
the  same  date.  We  also  notified  the  Park  Rangers, 
who  in  turn  notified  th(^  Federal  Bureau  of  In- 
vestigation. The  reason  we  did  not  miss  the  checks 
before  we  were  notified  by  the  ])n]ik  is  tliat  th.ere 
are  a  ]ium])e]-  of  packages  of  checks  in  lunnerical 
order  stacked   on   to])   of  the   packages   of   checks 
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which  were  stoJc^i,  and  as  wc  had  not  reached  check 
No.  8400  in  tlie  course  [24]  of  our  business  opera- 
tions and  there  was  no  reason  to  suspect  that  these 
payroll  checks  had  been  stolen. 

5.  All  reasonable  precautions  were  taken  by  the 
McNeil  Construction  Company  to  avoid  the  theft 
of  anything  located  in  the  timekeeper's  office,  in- 
cluding payroll  checks.  Likewise,  we  did  everything 
that  was  reasonably  possible  to  employ  only  honest 
and  trusted  individuals.  We  have  been  advised  by 
the  Federal  Bureau  of  Investigation  that  as  a  re- 
sult of  their  inquiry  they  are  convinced  that  the 
checks  were  stolen  by  Lex  Lamb  during  the  period 
of  his  employment,  and  I  also  am  advised  that  an 
affidavit  has  been  obtained  by  the  plaintiff's  attor- 
neys from  Lex  Lamb  in  which  he  admits  stealing 
these  payroll  checks  during  the  period  of  his  em- 
ployment by  McNeil.  A  total  of  29  of  these  checks 
forged  by  Lex  Lamb  as  aforesaid  each  in  the  amount 
of  $143.04  were  honored  by  the  defendant.  The 
Livingston  State  Bank,  from  funds  plaintiff  had 
on  deposit  with  that  bank  and  plaintiff  has  not  been 
reimbursed  therefor. 

/s/  R.  H.  WESTLUND. 

Subscribed  and  sworn  to  before  me  this  15th  day 
of  July,  1957. 

[Seal]        /s/  FRED  T.  BURKE, 

Notary  Public  for  the  State  of 
Montana. 

My  commission  expires  October  21,  1957.  [25] 
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[Title  of  District  Court  and  Cause.] 

AFFIDAVIT 

State  of  Montana, 

County  of  Yellowstone — ss. 

Weymouth  D.  Symmes,  having  been  first  duly 
sworn,  deposes  and  says: 

1.  Deponent  is  an  attorney  at  law  and  a  member 
of  the  law  firm  of  Brown,  Sande,  Symmes  &  Forbes, 
attorneys  for  the  plaintiff  in  this  action.  This  affi- 
davit is  submitted  in  support  of  the  plaintiff's  ap- 
plication for  summary  judgment,  and  is  submitted 
with  the  affidavit  of  Lexington  Lamb  and  R.  H. 
Westland  submitted  herewith.  This  affida^dt  is  exe- 
cuted by  deponent  because  he  is  personally  familiar 
with  the  facts  hereinafter  set  forth  and  has  in  his 
jjossession  the  original  checks  hereafter  more  spe- 
cifically referred  to  which  will  be  offered  in  evidence 
in  the  coui^se  of  the  hearing  of  this  motion. 

2.  As  more  fully  appears  in  the  annexed  affidavit 
of  Lexington  Lamb  and  Mr.  Westland  of  tlie  Mc- 
Neil Construction  Co.,  Mr.  Lamb  was  employed  by 
the  McNeil  Construction  Co.  during  the  month  of 
September,  1956,  and  at  the  time  he  was  employed 
he  stole  a  nimiber  of  payroll  checks  from  the  offices 
of  the  McNeil  Construction  Co.  Twenty-nine  of 
these  checks  were  cashed  by  him  and  were  honored 
by  the  defendant,  [26]  Livingston  State  Bank ;  each 
check  was  in  the  sum  of  $143.04. 
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3.  The  first  check  wiiicli  was  i'(H»eiv(Hl  hy  l]>e 
Livingston  State  Bank  was  clu^ck  No.  8650  and  it 
was  dated  September  25,  195().  It  recited  lliat  tlie 
payee's  badge  number  was  77631  and  that  it  was 
for  the  pay  i)eriod  ending  ^'9-26-56/'  This  ch(»ck 
was  paj^able  to  the  order  of  ''Lex  Lamb''  for  $143.04 
and  was  endorsed  by  Lex  Lamb  and  evidently  caslied 
at  Bedeman's  Conoco  Service,  Livingston,  Montana. 
It  was  received  by  the  Livingston  State  Bank  on 
or  before  October  1,  1956,  and  was  stamped  ''paid" 
on  "10-1-56." 

4.  The  next  day  and  on  October  2,  1956,  the 
Livingston  State  Bank  received  three  identical 
checks,  each  payable  to  Lex  Lamb,  each  in  the  sum 
of  $143.04,  each  dated  September  25,  1956,  except 
one  which  w^as  dated  September  26,  1956,  and  each 
recited  on  their  face  that  they  were  for  the  pay 
period  ending  "9-26-56,"  each  check  was  endorsed 
by  "Lex  Lamb,"  one  of  which  was  ultimately  sub- 
mitted for  deposit  to  the  National  Park  Bank  of 
Livingston,  Montana,  one  to  the  Security  Trust  & 
Savings  Bank  of  Billings,  Montana,  and  one  was 
evidently  cashed  directly  at  the  Livingston  State 
Bank  for  it  bears  only  the  endorsement  of  "Lex 
Lamb."  Each  check  was  stamped  "paid  10-2-56." 

5.  On  October  3,  1956,  eight  of  these  checks 
cleared  through  the  Livingston  State  Bank  and  each 
were  marked  paid  on  the  same  date ;  each  was  dated 
September  26,  1956,  each  was  payable  to  the  order 
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01  Lex  Laml),  and  each  v/as  for  the  pay  period  end- 
ing ^^9-26-56/' 

6.  On  October  4,  1956,  six  checks  were  stamped 
])aid  by  the  Livingston  State  Bank  on  ''10-4-56--; 
each  was  payable  to  the  order  of  Lex  Lamb  in  the 
simi  of  $143.04,  each  was  for  the  pay  period  ending 
''9-25-1956.''  On  October  5,  1956,  three  checks  iden- 
tical to  the  checks  described  in  the  previous  [27] 
sentence  were  stamped  "paid''  by  the  Livingston 
State  Bank ;  each  was  for  $143.04,  each  was  payable 
to  the  order  of  Lex  Lamb,  and  each  was  for  the  pay 
period  ending  "9-26-1956."  On  October  6,  1956, 
three  more  checks  were  stamped  paid  by  the  Liv- 
ingston State  Bank,  each  payable  to  Lex  Lamb, 
each  for  $143.04,  and  each  for  the  pay  period  ending 
"9-26-1956."  On  October  9,  1956,  four  checks,  each 
payable  to  Lex  Lamb,  each  for  $143.04,  and  each 
for  the  pay  period  ending  "9-26-1956"  were  stamped 
paid  by  the  Livingston  State  Bank.  The  29th  check 
deponent  does  not  have  in  his  files  and  is  not  cer- 
tain as  to  when  that  check  was  cashed. 

7.  In  any  event,  it  is  submitted  that  the  receipt 
and  payment  of  29  checks  over  a  short  period  of 
time,  each  for  the  identical  pay  period  and  each 
I)ayable  to  the  same  payee  shows  a  gross  and  careless 
disregard  of  the  property  rights  of  the  plaintiff. 
Lach  of  these  checks  were  forged  as  more  particu- 
larly appears  in  the  annexed  affidavit  of  Lex  Lamb. 

/s/  WEYMOUTH  T).  SYIVBIES. 
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Subscribed  and  sworn  to  before  me  this  19th  day 
of  August,  1957. 

[Seal]        /s/  CHARLES  B.  SANDE, 

Notary  Public  for  the  State 
of  Montana. 

My  Commission  expires  February  7,  1958. 

Affidavit  of  mailing  attached. 
[Endorsed] :    Filed  August  19,  1957.  [28] 


[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  IN  OPPOSITION  TO  MOTION 
TO  ADD  SEABOARD  SURETY  COMPANY 
AS  A  PARTY 

State  of  Montana, 
County  of  Yellowstone — ss. 

Weymouth  D.  Symmes,  having  been  first  duly 
sworn,  deposes  and  says: 

1.  I  am  an  attorney  at  law  and  a  member  of  the 
firm  of  Brown,  Sande,  Symmes  &  Forbes,  attorneys 
for  the  plaintiff  in  the  above-entitled  action.  I  sub- 
mit this  affidavit  in  opposition  to  the  defendant's 
application  for  an  order  requiring  that  Seaboard 
Surety  Company  be  added  as  a  party  plaintiff  to 
this  action.  The  reason  this  affidavit  is  submitted 
by  your  deponent  rather  than  the  plaintiff  is  that 
the  plaintiff  has  no  officer  or  official  in  Yellowstone 
County,  Montana,  qualified  to  execute  an  affidavit. 
In  addition  to  the  foregoing,  deponent  personally 
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participated  in  the  matters  hereafter  set  forth  and 
is  acquainted  with  the  facts  hereinafter  set  forth 
of  his  owii  knowledge. 

2.  Although  Seaboard  Surety  Company  issued 
an  indemnity  bond  on  behalf  of  the  plaintiff,  McNeil 
Construction  Company,  no  payment  has  been  made 
by  Seaboard  Surety  Company  pursuant  to  the  terms 
of  said  bond.  On  the  contrary,  annexed  hereto  as 
Exhibit  A  and  made  a  part  hereof  as  if  set  forth  in 
full  is  a  copy  of  the  statement  of  claim  filed  by 
McNeil  [30]  Construction  Company  with  the  Sea- 
board Surety  Company.  Annexed  hereto  as  Exhibit 
B  and  made  a  part  hereof  as  if  set  forth  in  full  is 
a  loan  receipt  agreement  made  by  McNeil  Con- 
struction Company  to  the  Seaboard  Surety  Com- 
pany. Other  than  as  therein  specifically  provided, 
no  money  has  been  paid  by  Seaboard  Surety  Com- 
pany to  the  McNeil  Construction  Company  for  the 
loss  more  particularly  referred  to  in  the  complaint 
on  file  herein.  Under  the  circumstances,  it  is  re- 
spectfully submitted  that  Seaboard  Surety  Company 
is  not  a  proper  party  to  this  action,  and  that  it 
should  not  be  made  a  party  hereto. 

3.  Th(^  position  of  both  Seaboard  Surety  Com- 
]^any  and  the  plaintiff  in  this  action  is  that  primary 
liability  for  the  cashing  of  the  29  forged  checks  by 
The  Livingston  State  Bank  rests  solely  and  exclu- 
sively with  The  Livingston  State  Bank  and  its  bond- 
ing company,  which  1  am  informed  and  believe  and 
tli('ivf(.i-e  allege  is  the  St.  Paul  Indemnity  Co. 

/s/  WEYMOUTH  D.  SYMMES. 
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Subscribed  and  sworn  to  before  me  this  22nd  day 
of  August,  1957. 

[Seal]        /s/  ROCKWOOU  BROWN,  JR., 

Notary  Public  for  the  State 
of  Montana. 

My  commission  expires  Sept.  14,  1957.  [31] 


EXHIBIT  A 

Seaboard  Surety  Company 
New  York,  N.  Y. 

Statement  of  Claim 

Claim  is  presented  by  McNeil  Construction  Co. 
for  loss  resulting  from  default  under  Bond  No. 
RLA  11514  dated  Aug.  4,  1956-Aug.  4,  1959,  in  the 
amoimt  of  $10,000.00  on  behalf  of  Lex  Lamb  em- 
ployed in  the  position  former  employee  at  Yellow- 
stone Park,  Wyoming. 

Detailed  Statement  of  Claim 

400  payroll  checks  were  stolen  from  the  job  office 
of  McNeil  Construction  Co.  at  Canyon  Village,  Yel- 
lowstone Park,  Wyoming.  29  of  these  checks,  in  the 
sum  of  $143.04  each,  were  subsequently  forged  and 
cashed  at  the  Livingston  Bank,  Livingston,  Mon- 
tana, by  Lex  Lamb,  a  former  employee. 
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Total 4,148.16 

Credits 

By  salary : 

By  commission: 

By  cash  bond : 

Other  credits  and  offsets: 

Total  Credits: 

Net  Loss 4,148.16 


State  of  California, 
County  of  Los  Angeles— ss. 

F.  M.  Franz,  being  duly  sworn,  deposes  and  says : 
That  he  is  the  General  Manager  of  McNeil  Con- 
struction Co.,  the  claimant  herein,  having  its  main 
office  at  5858  Wilshire  Blvd.,  Los  Angeles  36,  Cali- 
fornia; that  Lex  Lamb  has  dishonestly  misappro- 
priated and  converted  to  his  own  use  funds  and 
property  of  the  claimant  in  the  net  amount  of  claim 
heretofore  indicated  in  this  statement;  that  the 
statement  above  constitutes  a  complete  and  truthful 
recital  of  all  the  facts,  and  nothing  material  has 
hof'ii  suppressed  or  withheld  by  the  claimant. 

F.  M.  FRANZ. 

Swoi'Ti  to  and  subscribed  before  me  this  10th  day 
of  A). ill,  19r)7. 

[Seal]        /s/  KATHLEEN  M.  WRIGHT, 

(Notary  Public). 
My  Commission  Expires  September  15,  1957.  [32] 
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EXHIBIT  B 

Loan  Receipt 

Received  from  th(^  Seaboard  Surety  CompcUiy 
(hereinafter  referred  to  as  ^^ Company'')  the  smn 
of  Four  Thousand  One  Hundred  Forty-eight  Dol- 
lars and  Sixteen  Cents  (4,148.16)  Dollars  as  a  loan, 
without  interest,  repayable  only  in  the  event  and 
to  the  extent  of  any  net  recovery  the  undersigned 
may  make  from  any  person,  persons,  corporation 
or  corporations,  or  other  parties,  causing  or  liable 
for  the  loss  or  damage  described  in  the  attached 
^^ Statement  of  Claim"  incorporated  herein,  by  ref- 
erence or  from  any  insurance,  and  as  security  for 
such  repayment  the  undersigned  hereby  pledges  to 
the  said  Company  all  of  his,  its  or  their  claim  or 
claims  against  said  person,  persons,  corporation  or 
corporations  or  other  parties,  or  from  any  insurance 
carrier  or  carriers. 

The  undersigned  covenants  that  no  settlement  has 
been  made  by  the  undersigned  with  any  person,  per- 
sons, corporation  or  corporations,  or  other  parties, 
against  whom  a  claim  may  lie,  and  no  release  has 
been  given  to  anyone  responsible  for  such  loss  and 
that  no  settlement  will  be  made,  nor  release  given 
without  written  consent  of  the  said  Company;  and 
the  undersigned  (McNeil  Construction  Co.)  coven- 
ants and  agrees  to  co-operate  fully  with  the  said 
Company  to  permit  it,  at  its  own  expense,  to 
promptly  present  claim  and,  if  necessary  to  likewise 
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permit  it  at  its  own  expense  to  commence,  enter 
into  and  prosecute  suit  in  the  undersigned  name 
against  each  person  or  persons,  corporation  or  cor- 
porations, or  other  parties,  through  whose  negli- 
gence or  other  fault  the  aforesaid  loss  w^as  caused, 
or  who  may  otherwise  be  responsible  therefor,  with 
all  duf'  diligence,  in  his,  its  or  their  own  name. 

In   further   consideration   of   said    advance,    the 
undemgned  guarantee (s)   that  he,  it  or  they  are 
entitled  to  recover  upon  said  claim  for  loss  or  dam- 
age,   and    hereby    appoint(s)    the    [33]    managers 
and/or  agents  of  the  said  Company  and  their  suc- 
cessors severally,  his,  its  or  their  agent (s)  and  at- 
torney (s)-in-f  act,  with  irrevocable  power  to  collect 
any  such  claim  or  claims,  and  to  begin,  prosecute, 
com])romise  or  withdraw  in  his,  its  or  their  name, 
but  at  the  expense  of  the  Company,  any  and  all 
legal  proceedings  that  the  said  Company  may  deem 
necessary  to  enforce  such  claim  or  claims,  and  to 
execute  in  the  name  of  the  undersigned,  any  docu- 
ments that  may  be  necessary  to  carry  the  same  into 
effect  for  the  purposes  of  this  agreement.  Otherwise 
the  Company  shall  have  final  authority  over  legal 
proceedings  and  no  settlement  or  compromise  de- 
cision or  action  shall  be  made  without  the  express 
consent  of  the  Company  or  its  agents. 

in  Witness  Whereof,  McNeil  Construction  Co. 
has  hcn^unto  set  its  hand  and  seal  this  10th  day  of 
April,  llKw. 

McNEIL  CONSTRUCTION  CO. 
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By  P.  M.  PRANZ, 
Geii.  Mgr. 

In  Presence  of: 

(Signature  ilh^giblo). 


State  of  California, 
County  of  Los  Angeles. 

On  the  10th  day  of  April,  1957,  personally  ap- 
peared before   me    ,   to   me 

known  to  be  the  individual  described  in,  and  who 
executed  the  foregoing  instrument,  and  acknowl- 
edged that  he  executed  the  same. 

[Seal]  KATHLEEN  M.  WRIGHT, 

Notary  Public. 

My  Commission  Expires  September  15,  1957. 

Affidavit  of  mailing  attached. 
[Endorsed]  :    Piled  August  22,  1957.  [34] 
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[Title  of  District  Court  and  Cause.] 

AFFIDAVIT 

State  of  Montana, 

County  of  Lewis  and  Clark— ss. 

A.  W.  Scribner,  being  first  duly  sworn,  deposes 
and  says : 

He  is  one  of  the  attorneys  for  the  defendant  in 
th(^  above-entitled  cause  and  he  makes  this  Affidavit 
for  and  on  behalf  of  said  defendant  and  in  opposi- 
tion to  the  plaintiff's  Motion  for  Summary  Judg- 
ment on  file  herein. 

Affiant  further  states  that  Summons  and  Com- 
])laint  in  the  above  action  were  served  upon  the 
defendant  on  the  14th  day  of  May,  1957,  and  that 
within  twenty  (20)  days  thereafter  as  provided  by 
law  the  defendant  served  upon  the  plaintiff  and 
hied  herein  its  Motion  requesting  the  Court  as  fol- 
lows: 

1.  To  dismiss  the  action,  pursuant  to  the  provi- 
sions of  Section  H06,  Title  28,  United  States  Code, 
on  the  ground  that  said  action  is  filed  in  the  wrong 
division,  because  (a)  it  is  a  civil  action,  not  of  a 
l(H%-il  nature,  against  a  single  defendant,  and  (b) 
the  defendant  resides  and  maintains  its  principal 
place  of  business  in  Park  County,  Montana,  in  the 
TT('1(  iia  Division  of  said  Court. 

2.  To  dismiss  the  action  because  the  Complaint 
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fails  to  state  a  claim  against  the  defendant  upon 
which  relief  can  be  granted. 

3.  In  the  event  said  aetion  is  not  dismissed,  to 
transfer  said  [36]  action  to  the  Helena  Division  of 
said  Court,  pursuant  to  the  provisions  of  Section 
1406,  Title  28,  United  States  Code,  on  the  ground 
that  said  action  is  filed  in  the  wrong  division  be- 
cause (a)  it  is  a  civil  action,  not  of  a  local  nature, 
against  a  single  defendant,  and  (b)  the  defendant 
resides  and  maintains  its  principal  place  of  business 
in  Park  County,  Montana,  in  said  Helena  Division. 

4.  In  the  event  said  action  is  not  dismissed,  to 
require  the  joinder  of  Seaboard  Surety  Company 
as  a  party  plaintiff  in  said  cause,  and  to  summon 
said  Seaboard  Surety  Company  to  appear  in  said 
action,  pursuant  to  the  provisions  of  Rules  19  and 
21,  Federal  Rules  of  Civil  Procedure,  on  the  ground 
that  said  Seaboard  Surety  Company  is  the  real 
party  in  interest  and  a  necessary  party  plaintiff  in 
said  cause,  as  will  more  fully  appear  from  the  Affi- 
davit of  A.  W.  Scribner,  hereto  attached  and  made 
a  part  hereof. 

Attached  to  and  made  a  part  of  the  aforesaid 
Motion  was  an  Affidavit  made  and  executed  by  A. 
W.  Scribner,  Affiant  herein,  setting  forth  facts  in 
support  of  the  defenses  raised.  The  aforesaid  Mo- 
tion and  supporting  Affidavit  are  hereby  expressly 
referred  to  and  by  this  reference  incorporated 
herein  and  made  a  part  hereof. 
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The  aforesaid  Motion  is  still  pending  before  this 
Court  and  has  not  previously  been  submitted  be- 
cause the  Court  has  not  held  a  law  and  motion 
calendar  since  the  date  that  said  Complaint  was 
filed.  For  these  reasons  the  defendant  has  not  filed 
a  responsive  pleading  in  said  cause  and  has  not  had 
occasion  to  meet  the  factual  issues  raised  by  plain- 
tiff's Complaint  or  to  interpose  affirmative  defenses 
thereto. 

The  above-entitled  cause  has  been  pending  for 
only  about  three  (3)  months,  and  only  six  (6)  days 
have  elapsed  since  the  date  of  service  of  said  Mo- 
tion for  Summary  Judgment,  and  for  these  reasons 
neither  defendant  nor  its  counsel  have  had  sufficient 
time  in  which  to  secure  affidavits,  utilize  the  dis- 
covery procedures,  or  otherwise  obtain  opposing  evi- 
dence. Furthermore,  much  of  the  information  [37] 
upon  which  the  defense  of  this  case  is  based  is 
within  the  exclusive  knowledge  of  the  plaintiff  or 
its  agents,  and  must,  therefore,  be  acquired  by  the 
testimony  of  adverse  witnesses.  In  view  of  the  fore- 
going, it  is  impossible  at  this  time  for  the  defendant 
to  produce  affidavits  of  persons  with  personal  knowl- 
edge of  the  facts  essential  to  establish  its  affirmative 
defenses  to  said  Complaint.  However,  Affiant  states 
of  his  own  knowledge  that  the  defendant  intends 
to  raise  the  following  defenses  in  its  responsive 
])leading,  if  a  responsive  pleading  becomes  neces- 
sary, in  addition  to  the  defenses  heretofore  raised 
in  its  Motion  to  dismiss: 

1.     That  ])1ni]i1iff  lu^-tMu  w«';s  guilty  of  negli^-ence 
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which  was  the  proximate  cause  of  its  loss  and  which 
precludes  it  from  setting  up  the  alleged  forgery  as 
a  claim  against  the  defendant. 

2.  The  real  party  plaintiff  in  interest  herein,  to 
wit:  The  Seaboard  Surety  Company,  has  indemni- 
fied the  defendant  against  any  and  all  liability  on 
account  of  forged  checks  drawn  on  the  plaintiff 
company,  and  thus  has  no  standing  to  maintain 
this  action,  through  its  norminal  party  plaintiff  or 
otherwise. 

To  substantiate  its  defense  set  forth  in  Paragraph 
numbered  1,  above,  the  defendant  intends  to  present 
the  following  evidence  at  a  trial  of  this  cause,  all 
of  which  evidence,  according  to  Affiant's  best  in- 
formation and  belief,  is  true : 

The  said  Lex  Lamb  referred  to  in  plaintiff's  Com- 
plaint was  employed  by  the  plaintiff  on  or  about 
September  13,  1956,  at  Canyon  Village  in  Yellow- 
stone National  Park.  Prior  to  employing  the  said 
Lex  Lamb  the  plaintiff  made  no  investigation  as 
to  his  character  or  trustwortiness,  and  made  no  at- 
tempt whatsoever  to  determine  the  same.  If  the 
plaintiff's  employees  had  made  the  slightest  investi- 
gation at  said  time,  they  would  have  discovered  (if 
they  did  not  then  know)  that  the  said  Lex  Lamb 
was  a  notorious  criminal  and  a  fugitive  from  justice 
and  that  at  that  time  there  were  two  or  more  war- 
rants outstanding  for  this  man's  arrest  under  the 
same  name  upon  [38]  charges  of  embezzlement.  Not- 
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withstanding   the    fact   that    plaintiff's    employees 
knew,  or  in  the  exercise  of  the  slightest  precaution 
should  have  known,  that  Lex  Lamb  ^vas  untrust- 
worthy,  they  hired  him  without   reservation   and 
immediately  placed  him  in  the  position  of  night 
watchman,  a  position  which  gave  him  uncontrolled 
access  to  the  timekeeper's  office  and  the  company 
files.  While  so  employed  the  said  Lex  Lamb  took 
advantage  of  the  opportunity  afforded  him  by  the 
plaintiff's  negligence  and  stole  from  the  plaintiff 
a  block  of  four  hundred   (400)  numbered  payroll 
checks.  Thereafter  and  about  September  27,  1956, 
the   said  Lex  Lamb  left   the   employment   of  the 
plaintiff  by  simply  leaving  the  job,   and  without 
requesting  his  accrued  wages.  Although  these  events 
should  have  caused  plaintiff's  employees  to  suspect 
a  possible  theft,  they  nevertheless  made  no  investi- 
gation to  determine  whether  a  theft  had  been  com- 
mitted. Had  they  made  the  slightest  investigation, 
they  would  have  discovered  the  theft  of  the  payroll 
checks  and  thus  would  have  been  able  to  prevent 
their  subsequent  negotiation.  Although  the  plaintiff 
knew  or  in  the  exercise  of  reasonable  care  should 
have  known  that  four  hundred  (400)  of  its  payroll 
checks  were  missing  or  stolen,  it  nevertheless  failed 
to  notify  the  defendant  of  that  fact  and  failed  to 
take  other  stej)s  to  prevent  their  negotiation. 

To  substantiate  its  defense  set  forth  in  Paragraph 
numbered  2  abovc^  the  defendant  intends  to  ])resent 
the  following  evidenci*  at  a  trial  of  this  cause,  all  of 
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which  evidence,  according  to  Affiant's  1)est  informa- 
tion and  belief,  is  true : 

On  some  date  prior  to  Se}3tember  13,  195(),  tlie 
Seaboard  Surety  Company,  the  corporation  referred 
to  in  defendant's  Motion,  issued  to  the  plaintiff  its 
General  Depositor's  Forgery  Bond,  indemnifying 
the  said  plaintiff  and  its  depository  banks  from 
any  and  all  loss  sustained  by  them  as  a  result  of 
forgery  of  checks  drawn  on  the  plaintiff.  The  said 
bond  was  in  full  force  and  effect  during  all  of  the 
times  mentioned  in  plaintiff's  Complaint,  Neither 
the  [39]  defendant  nor  Affiant  has  yet  had  an  op- 
portunity to  examine  the  said  bond  to  determine 
the  scope  of  its  provisions,  but  Affiant  is  informed 
and  believes  that  the  said  bond  contained  a  rider 
relieving  the  said  Seaboard  Surety  Company  from 
liability  in  cases  of  forgery  committed  by  any  em- 
ployee of  the  plaintiff.  However,  the  said  Seaboard 
Suret}^  Company  is  liable  in  any  event  because  the 
activities  of  the  said  Lex  Lamb  which  gave  rise  to 
plaintiff's  loss  were  completed  after  the  said  Lex 
Lamb  had  left  the  employment  of  the  plaintiff. 

The  defendant  thus  has  at  least  four  defenses  to 
said  action,  two  of  which  were  interposed  by  Mo- 
tion heretofore  filed,  and  at  least  two  of  which  it 
intends  to  interpose  in  its  responsive  pleading  and 
which  depend  to  some  extent  upon  evidence  yet  to 
be  gathered  and  introduced  in  this  cause. 

Dated  this  28th  day  of  August,  1957. 

/s/  A.  W.  SCRIBNER. 
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Subscribed  and  sworn  to  before  me  this  28th  day 
of  AugTist,  1957. 

[Seal]        /s/  MAUREEN  H.  CONNOLLY, 

Notary  Public  for  the   State 
of  Montana. 

My  Commission  expires  April  4,  1959. 
[Endoi^ed] :     Filed  August  30,  1957.  [40] 


[Title  of  District  Court  and  Cause.] 

SUPPLEMENTAL  AFFIDAVIT  IN  SUPPORT 
OF  MOTION  FOR  SUMMARY  JUDGMENT 

State  of  New  York, 
County  of  New  York — ss. 

F.    V.    O'Brien,   having   been   first    duly    sworn, 
deposes  and  says: 

Deponent  is  Superintendent  of  Claims  of  Sea- 
board Surety  Company,  which  issued  the  bonds 
involved  in  the  above-entitled  action.  The  original 
bonds  which  are  at  the  present  time  in  full  force 
and  effect  and  which  were  in  full  force  and  effect 
during  the  entire  fall  of  1956  have  been  photo- 
stated. Attached  hereto  as  Exhibit  A  and  made  a 
j)art  hereof  as  if  set  forth  in  full  is  a  true,  correct 
and  complete  photostat  at  the  blanket  position  bond 
issued  by  Seaboard  Surety  Company  to  McNeil 
Construction  Company.  Attached  hereto  as  Exhibit 
D  and  made  a  ])art  hereof  as  if  set  forth  in  full  is  a 
true  photostatic  copy  of  the  depositors  forgery  bond 
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issued   by    Seaboard    Sincty    Company   to    McNeil 
Construction  Company. 

Exhibit  A  which  is  the  blanket  ])osition  bond  does 
not  underwrite  depository  banks.  It  is  to  be  noted 
that  in  the  first  complete  paragraph  of  Exhibit  A 
Seaboard  agrees  to  indemnify  McNeil  for  any  loss 
caused  by  the  theft  or  other  dishonest  act  of  any 
employee  up  to  $10,000  'through  any  fraudulent  or 
dishonest  act  or  acts  committed  by  any  one  or  more 
of  the  [41]  Employees  as  defined  in  Section  3,  act- 
ing alone  or  in  collusion  with  others,  during  the 
term  of  this  bond  as  defined  in  Section  1,  or  within 
thirty  (30)  days  after  leaving  the  service  of  the 
Insured  (except  when  such  leaving  is  caused  by 
application  of  Sections  11  or  12).'' 

The  claim  filed  by  the  McNeil  Construction  Com- 
pany with  Seaboard  Surety  Company  for  the 
fraudulent  transactions  of  Lex  Lamb  was  made 
under  Exhibit  A,  the  blanket  position  bond.  The 
loan  receipt  agreement  executed  by  McNeil  Con- 
struction Company  to  the  Seaboard  Surety  Com- 
pany was  made  through  the  blanket  position  bond. 
It  is  under  this  bond  that  this  particular  claim  is 
based. 

/s/  F.  V.  O'BRIEN. 

Subscribed  and  sworn  to  before  me  this  4th  day 
of  September,  1957. 

[Seal]        /s/  BETTY  C.  RODE, 

Notary  Public  for  the   State 
of  New  York. 
My  commission  expires  March  30,  1958.  [42] 
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EXHIBIT  A 

Bond  No.  F— ELA  11514 

Seaboard  Surety  Company 
Home  Office  New  York 

Blanket  Position  Bond 

In  consideration  of  an  agreed  premium^  Seaboard 
Surety   Company,   a   corporation   of   the    State   of 
New  York,  with  its  Home  Office  in  the  City  of  New 
York,  hereinafter  called  Underwriter,  hereby  agrees 
to  indemnify  McNeil  Construction  Co.,  of  5858  Wil- 
shire  Boulevard,  Los  Angeles,   California,  herein- 
after called  Insured,  against  any  loss  of  money  or 
other  property,   real   or   personal    (including   that 
part  of  any  inventory  shortage  which  the  Insured 
shall   conclusively  prove   has   been   caused  by   the 
fraud  or  dishonesty  of  any  Employee  or  Employees) 
belonging  to  the  Insured,  or  in  w^hich  the  Insured 
has  a  pecuniary  interest,  or  for  which  the  Insured 
is  legally   liabl(%   or  held  by   the   Insured   in   any 
ca})acity    whether    the    Insured    is    legally    liable 
therefor  or  not,  which  the  Insured  shall  sustain  and 
discover  as  provided  in  Section  2,  the  amount  of 
iii(l<'nmity  on  each  of  such  Employees  being   Ten 
^riiousand  and  no/100  Dollars  ($10,000.00)  through 
any  fraudulent  or  dishonest  act  or  acts  committed 
by  any  one  or  more  of  the  Employees  as  defined  in 
Section  3,  acting  alone  or  in  collusion  with  others, 
during  the  tcu-m  of  this  bond  as  defined  in  Section  1, 
or  witliin  thirty  (:U1)  days  after  leaviaig  the  service 
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of  the  Insured  (except  when  such  leaving  is  caused 
by  application  of  Sections  11  oi*  12. 

Indemnity  Against  Loss  Under 
Prior  Bond  or  Policy 

If  the  coverage  of  this  bond  is  substituted  for  any 
prior  bond  or  policy  of  insurance  carried  by  the  In- 
sured or  by  any  predecessor  in  interest  of  the  In- 
sured which  prior  bond  or  policy  is  terminated, 
canceled  or  allowed  to  expire  as  of  the  time  of  such 
substitution,  the  Underwriter  agrees  to  indemnify 
the  Insured  against  loss  of  money  or  other  property, 
as  aforesaid  sustained  by  the  Insured  and  discov- 
ered as  provided  in  sub-section  (b)  of  Section  2  and 
which  would  have  been  recoverable  by  the  Insured 
or  such  predecessor  under  such  prior  bond  or  policy 
except  for  the  fact  that  the  time  within  which  to 
discover  loss  thereunder  had  expired;  Provided: 
(1)  the  indemnity  afforded  by  this  paragraph  shall 
be  a  part  of  and  not  in  addition  to  the  amount  of 
coverage  afforded  by  this  bond;  and  (2)  such  loss 
would  have  been  covered  under  this  bond,  had  this 
bond  with  its  agreements,  limitations  and  conditions 
as  of  the  time  of  such  substitution  been  in  force 
when  the  acts  or  defaults  causing  such  loss  were 
committed;  and  (3)  recovery  under  this  bond  on 
account  of  such  loss  shall  in  no  event  exceed  the 
amount  which  would  have  been  recoverable  under 
this  bond,  in  the  amount  for  which  it  is  written  as 
of  the  time  of  such  substitution,  had  this  bond  been 
in  force  when  such  acts  or  defaults  were  committed 
or  the  amount  which  would  have  been  recoverable 
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under  such  prior  bond  or  policy  had  such  prior  bond 
or  policy  had  such  prior  bond  or  policy  continued  in 
force  until  the  discovery  of  such  loss,  if  the  latter 
amount  be  smaller. 

The  Foregoing  Agreement  Is  Subject  to  the  Follow- 
ing Conditions  and  Limitations : 

Term  of  Bond 

Section  1.  The  term  of  this  bond  begins  with  the 
4th  day  of  August,  1953,  standard  time  at  the 
address  of  the  Insured  above  given,  and  ends  at 
12  o'clock  night,  standard  time  as  aforesaid,  on  the 
effiective  date  of  the  cancelation  of  this  bond  in  its 
entirety. 

Discovery  Period 

Section  2.  Loss  is  covered  under  this  bond  only 
(a)  if  sustained  through  any  act  or  acts  committed 
by  any  Employee  while  this  bond  is  in  force  as  to 
such  Empolyee,  subject,  however,  to  the  paragraph 
of  this  bond  entitled  Indemnity  Against  Loss  Under 
Prior  Bond  or  Policy,  and  (b)  if  discovered  prior  to 
the  expiration  of  twenty-four  months  from  the 
cancelation  of  this  bond  in  its  entirety  as  provided 
in  Section  12,  or  from  its  cancelation  or  termination 
in  its  entirety  in  any  other  manner,  whichever  shall 
first  ha])y)en. 

Dctiiiitioii  of  Employee 

Section  :].  T]w  word  Employee  or  Employees,  as 
used  in  tliis  bond,  shall  be  deemed  to  moan,  respec- 
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tively,  one  or  more  of  the  natural  persons  (except 
directors  or  trustees  of  the  Insured,  if  a  corpora- 
tion, who  are  not  also  officers  or  employees  thereof 
in  some  other  capacity)  while  in  the  regular  service 
of  the  Insured  in  the  ordinary  course  of  the  In- 
sured's business  during  the  term  of  this  bond,  and 
w^hom  the  Insured  compensates  by  salary,  wages, 
and/or  commissions  and  has  the  right  to  govern 
and  direct  in  the  performance  of  such  service,  and 
who  are  engaged  in  such  service  within  any  of  tlie 
States  of  the  United  States  of  America,  or  within 
the  District  of  Columbia,  the  Hawaiian  Islands, 
Alaska,  Puerto  Rico,  the  Virgin  Islands,  Canada  or 
Newfoundland,  or  elsewhere  for  a  limited  period, 
but  not  to  mean  brokers,  factors,  commission  mer- 
chants, consignees,  contractors,  or  other  agents  or 
representatives  of  the  same  general  character. 

Joint  Insured   (Not  applicable  where  there  is  but 
one  Insured 

Section  4.  If  more  than  one  Insured  is  covered 
under  this  bond,  the  first  named  Insured  shall  act 
for  itself  and  for  each  and  all  of  the  Insured  for  all 
the  purposes  of  this  bond.  Knowledge  possessed  or 
discovery  made  by  any  Insured  or  by  any  partner 
or  officer  thereof  shall  for  the  purposes  of  sub- 
section (a)  of  Section  11  and  Sections  13  and  14 
constitute  knowledge  or  discovery  by  all  the  Insured 
and  cancelation  of  this  bond  as  to  any  Employee  as 
provided  in  Section  11  shall  apply  to  all  the  In- 
sured. If,  prior  to  the  cancelation  or  termination  of 
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this  bond  in  its  entirety,  this  bond  is  canceled  or 
terminated  as  to  any  Insured,  there  shall  be  no 
]ia)}ility  for  any  loss  sustained  by  such  Insured  un- 
less discovered  before  the  expiration  of  two  years 
from  the  time  such  cancelation  or  termination  as 
to  such  Insured  becomes  effective.  The  liability  of 
the  Underwriter  for  loss  or  losses  sustained  by  any 
or  all  of  the  Insured  shall  not  exceed  the  amount  for 
which  the  Underwriter  would  be  liable  had  all  such 
loss  or  losses  been  sustained  by  any  one  of  the  In- 
sured. Payment  by  the  Underwriter  to  the  first 
named  Insured  of  loss  sustained  by  any  Insured 
shall  fully  release  the  Underwriter  on  account  of 
such  loss.  If  the  first  named  Insured  ceases  for  any 
reason  to  be  covered  under  this  bond,  then  the  In- 
sured next  named  shall  thereafter  be  considered  as 
the  first  named  Insured  for  all  the  purposes  of  this 
bond. 

Loss  Caused  l)y  I'nidentifiable  Employees 

Section  5.  If  a  loss  is  alleged  to  have  been  caused 
by  the  fraud  or  dishonesty  of  any  one  or  more  of 
the  Employees,  and  the  Insured  shall  be  unable  to 
designate  the  specific  Employee  or  Employees 
causing  such  loss,  the  Insured  shall  nevertheless 
have  the  benefit  of  this  bimd,  provided  that  the  evi- 
dence submitted  reasonably  (in  case  of  inventory 
shortage,  conclusively)  establishes  that  the  loss  was 
ill  lad  due  to  the  fraud  or  dishonesty  of  one  or 
more  of  the  said  Employees,  and  provided  further 
lli.'it  !(vua]'(11('ss  of  Ww  number  of  said  Employees 
concerned  or  iniplicatcMl  in  such  loss,  the  ago^eo-ate 
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liiibility  of  tlie  Underwriter  for  an}  siicli  loss  lIkiH 
not  exceed  \]\v  amount  stated  in  the  openiiifi,"  pa:*a- 
graph  of  tliis  bond  ap]'lic:\ble  to  a  sini;le  Vaw- 
])loyee.  [43] 

Merger  or  Consolidation 

Section  6.  If  any  natural  persons  shall  be  taken 
into  the  regular  service  of  the  Insured  through 
merger  or  consolidation  with  some  other  concern, 
the  Insured  shall  give  the  Underwriter  written  no- 
tice thereof  and  shall  pay  an  additional  |)reniium 
on  any  increase  in  the  number  of  Employees  cov- 
ered under  this  bond  as  a  result  of  such  merger  or 
consolidation  computed  pro  rata  from  the  date  of 
such  merger  or  consolidation  to  the  end  of  the  cur- 
rent premium  period. 

Non- Accumulation  of  Liability 

Section  7.  Eegardless  of  the  number  of  years 
this  bond  shall  continue  in  force  and  the  number 
of  premiums  which  shall  be  payable  or  paid,  the 
liability  of  the  Underwriter  under  this  bond  on 
account  of  any  one  Employee  shall  not  be  cumula- 
tive in  amounts  from  year  to  year  or  from  period 
to  period. 

Limit  of  Liability   Under   This   Bond   and   Prior 
Insurance 

Section  8.  With  respect  to  loss  or  losses  caused 
by  any  Employee  or  w^hich  are  chargeable  to  such 
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Employee  as  provided  in  Section  5  and  which  occur 
partly  under  this  bond  and  partly  under  other  bonds 
or  policies  issued  by  the  Underwriter  to  the  Insured 
or  to  any  predecessor  in  interest  of  the  Insured  and 
terminated  or  canceled  or  allowed  to  expire  and  in 
which  the  period  for  discovery  has  not  expired  at 
the  time  any  such  loss  or  losses  thereunder  are  dis- 
covered, the  total  liability  of  the  Underwriter  under 
this  bond  and  under  such  other  bonds  or  policies 
shall  not  exceed,  in  the  aggregate,  the  amount  car- 
ried under  this  bond  on  such  loss  or  losses  or  the 
amount  available  to  the  Insured  under  such  other 
bonds  or  policies,  as  limited  by  the  terms  and  con- 
ditions thereof,  for  any  such  loss  or  losses,  if  the 
latter  amount  be  the  larger. 

Other  Insurance 

Section  9.  If  the  Insured  carries  or  holds  any 
other  insurance  or  indemnity  covering  any  loss  or 
losses  covered  by  this  bond,  the  Underwriter  shall 
be  liable  under  this  bond  only  for  that  part  of  such 
loss  or  losses  which  is  in  excess  of  the  amomit  re- 
coverable or  recovered  from  such  other  insurance  or 
indemnity.  In  no  event  shall  the  Underwriter  be 
liable^  under  this  bond  for  more  than  the  amount  of 
the  coverage  of  this  bond  applicable  to  such  loss 
or  losses. 

Salvage 

Section  10.  If  the  Insured  shall  sustain  any  loss 
or  losses  covered  by  this  bond  which   exceed  the 
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amount  of  coverage  provided  by  this  bond,  the  In- 
sured shall  be  entitled  to  all  recoveries,  except  from 
suretyship,  insurance,  reinsurance,  security  and  in- 
demnity taken  by  or  for  the  benefit  of  the  Under- 
writer, by  whomsoever  made,  on  account  of  such 
loss  or  losses  under  this  bond  until  fully  reimbursed, 
less  the  actual  cost  of  effecting  the  same;  and  any 
remainder  shall  be  applied  to  the  reimbursement  of 
the  Underwriter. 

Cancelation  as  to  Any  Employee 

Section  11.  This  bond  shall  be  deemed  canceled 
as  to  any  Employee:  (a)  immediately  upon  discov- 
ery by  the  Insured,  or  by  any  partner  or  officer 
thereof  not  in  collusion  with  such  Employee,  of  any 
fraudulent  or  dishonest  act  on  the  part  of  such  Em- 
ployee; or  (b)  at  12  o'clock  night,  standard  time  as 
aforesaid,  upon  the  effiective  date  specified  in  a 
written  notice  served  upon  the  Insured  or  sent  by 
mail.  Such  date,  if  the  notice  be  served,  shall  be  not 
less  than  fifteen  days  after  such  service,  or,  if  sent 
by  mail,  not  less  than  twenty  days  after  the  date 
of  mailing.  The  mailing  by  the  Underwriter  of  no- 
tice, as  aforesaid,  to  the  Insured  at  its  Principal 
Office  shall  be  sufficient  proof  of  notice. 

Cancelation  as  to  Bond  in  Its  Entirety 

Section  12.  This  bond  shall  be  deemed  canceled 
in  its  entirety  at  12  o'clock  night,  standard  time 
as  aforesaid,  upon  the  effective  date  specified  in  a 
written    notice    served   by    the    Insured   upon    the 
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Underwriter  or  by  the  Underwriter  upon  the  In- 
sured, or  sent  by  mail.  Such  date,  if  the  notice  be 
served  by  the  Underwriter,  shall  be  not  less  than 
thirty  days  after  such  service,  or,  if  sent  by  the 
Underwriter  by  mail,  not  less  than  thirty-five  days 
after  the  date  of  mailing.  The  mailing  by  the  Under- 
w^riter  of  notice,  as  aforesaid,  to  the  Insured  at  its 
Principal  Office  shall  be  sufficient  proof  of  notice. 
The  Underwriter,  on  request,  shall  refund  to  the 
Insured  the  unearned  premium  computed  pro  rata 
if  this  bond  be  canceled  at  the  instance  of  the 
Underwriter  or  at  short  rates  if  canceled  or  re- 
duced at  the  instance  of  the  Insured. 

Prior  Fraud,  Dishonesty  or  Cancelation 

Section  13.  No  Employee,  to  the  best  of  the 
knowledge  of  the  Insured,  or  of  any  partner  or  of- 
ficer thereof  not  in  collusion  with  such  Employee, 
has  committed  any  fraudulent  or  dishonest  act  in 
the  service  of  the  Insured  or  otherwise. 

If  prior  to  the  issuance  of  this  bond,  any  fidelity 
insurance  in  favor  of  the  Insured  or  any  predeces- 
sor in  interest  of  the  Insured  and  covering  one  or 
more  of  the  Insured's  employees  shall  have  been 
canceled  as  to  any  of  such  employees  by  reason  of 
(a)  the  discovery  of  any  fraudulent  or  dishonest  act 
on  the  part  of  such  employees,  or  (b)  the  giving  of 
written  notice  of  cancelation  by  the  insurer  issuing 
said  fidelity  insurance,  whether  the  Underwriter  or 
not,  and  if  such  employees  shall  not  have  been  rein- 
stated under  the  coverage  of  said  fidelitv  insurance 
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or  superseding  fidelity  insurance,  the  Underwriter 
shall  not  be  liable  under  this  bond  on  account  of 
such  employees  unless  the  Underwriter  shall  agree 
in  writing  to  include  such  employees  within  the 
coverage  of  this  bond. 

Loss — Notice — Proof — Legal  Proceedings 

Section  14.  At  the  earliest  practicable  moment, 
and  at  all  events  not  later  than  fifteen  days  after 
discovery  of  any  fraudulent  or  dishonest  act  on  the 
part  of  any  Employee  by  the  Insured,  or  by  any 
partner  or  officer  thereof  not  in  collusion  with  such 
Employee,  the  Insured  shall  give  the  Underwriter 
written  notice  thereof  and  within  four  months  after 
such  discovery  shall  file  with  the  Underwriter  af- 
firmative proof  of  loss,  itemized  and  duly  sworn  to, 
and  shall  upon  request  of  the  Underwriter  render 
every  assistance,  not  pecuniary,  to  facilitate  the  in- 
vestigation and  adjustment  of  any  loss.  No  suit  to 
recover  on  account  of  loss  under  this  bond  shall  be 
brought  before  the  expiration  of  two  months  from 
the  filing  of  proof  as  aforesaid  on  account  of  such 
loss,  nor  after  the  expiration  of  fifteen  months  from 
the  discovery  as  aforesaid  of  the  fraudulent  or  dis- 
honest act  causing  such  loss.  If  any  limitation  in 
this  bond  for  giving  notice,  filing  claim  or  bringing 
suit  is  prohibited  or  made  void  by  any  law  con- 
trolling the  construction  of  this  bond,  such  limita- 
tion shall  be  deemed  to  be  amended  so  as  to  be  equal 
to  the  minimum  period  of  limitation  permitted  by 
such  law. 
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Eiders 

Section  15.  The  liability  of  the  Underwriter 
hereunder  is  subject  to  the  terms  and  conditions  of 
the  following  Riders  attached  hereto: 

The  Insured  by  the  acceptance  of  this  bond,  gives 
notice  to  the  Underwriter  terminating  or  canceling 
prior  bond(s)  No(s)  such  termination  or  cancela- 
tion to  be  effective  as  of  the  time  this  bond  becomes 
effective. 

Signed,  sealed  and  dated  the  11th  day  of  August, 

1953. 

SEABOARD  SURETY  COM- 
PANY, 

By  HOWARD  SISKEL, 
Attorney  in  Fact. 

(Executed  in  Duplicate) 
337.50  [44] 


Excess  Indemnity  Endorsement 

1.  It  is  agreed  that,  subject  to  the  terms  of  the 
bond  to  which  this  endorsement  is  attached,  the 
amount  of  excess  indemnity  on  the  Employees  per- 
forming the  duties  of  the  following  positions  shall 
be  the  amount  set  opposite  the  names  of  such  posi- 
tions, respectively.  It  is  further  agreed  that  the 
amount  of  such  excess  indemnity  shall  apply  only 
to  so  much  of  any  loss  or  losses  sustained  through 
any  fraudulent  or  dishonest  act  or  acts  committed 
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after  such  excess  indeniiiity  becomes  effective  as  are 
in  excess  of  the  amount  recoverable  or  recovered  on 
account  of  such  loss  or  losses  under  said  bond. 

2.  It  is  further  agreed  that  the  liability  of  the 
Underwriter  under  this  endorsement  on  account  of 
any  one  Employee  in  any  one  or  more  such  positions 
(in  the  original  or  an  increased  or  decreased 
amount)  shall  not  exceed  the  largest  single  amoimt 
of  indemnity  on  any  one  position  occupied  by  such 
Employee. 

3.  It  is  further  agreed  that  no  excess  losses  shall 
be  recoverable  under  this  endorsement  unless  caused 
by  an  Employee  who  has  been  identified  as  having 
caused  such  loss,  anything  to  the  contrary  in  said 
bond  or  this  Endorsement  notwithstanding.  [45] 


EXHIBIT  B 

Bond  No.  DF— RLA  11565 

Seaboard  Surety  Company 
Home  Office  New  York 

Depositors  Forgery  Bond 

In  consideration  of  an  agreed  premium,  Seaboard 
Surety  Company,  a  corporation  of  the  State  of  New 
York,  with  its  Home  Office  in  the  City  of  New  York, 
hereinafter  referred  to  as  Underwriter,  hereby 
undertakes  and  agrees  to  indemnify  those  designated 
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as  Insured  in  Section  10  of  this  bond  to  the  amount 
specified  therein  for  losses  sustained  and  discovered 
as  hereinafter  set  forth  through: 

Insuring  Clauses 

1.  Forgery  or  Alteration  of,  on,  or  in  any  check, 
draft,  promissory  note,  bill  of  exchange,  or  similar 
written  promise,  order  or  direction  to  pay  a  sum 
certain  in  money,  made  or  drawn  by,  or  drawn  upon 
the  Insured,  or  made  or  drawn  by  one  acting  as 
agent  of  the  Insured,  or  purporting  to  have  been 
made  or  drawn  as  hereinbefore  set  forth,  including 

(a)  any  check  or  draft  made  or  drawn  in  the 
name  of  the  Insured,  payable  to  a  fictitious  payee 
and  endorsed  in  the  name  of  such  fictitious  payee 
whether  or  not  such  endorsement  be  a  forgery 
within  the  law  of  the  place  controlling  the  con- 
struction thereof;  and 

(b)  any  check  or  draft  procured  in  a  face  to 
face  transaction  witli  the  Insured  or  with  one  acting 
as  agent  of  the  Insured  by  anyone  impersonating 
another  and  made  or  drawn  payable  to  the  one  so 
impersonated  and  endorsed  by  anyone  other  than 
the  one  so  impersonated,  whether  or  not  such  en- 
dorsement be  a  forgery  within  the  law  of  the  place 
controlling  the  construction  thereof;  and 

(c)  any  payroll  clieck,  payroll  draft  or  payroll 
ord(M'  made  or  drawn  by  the  Insured,  payable  to 
bearer  as  wc^ll  as  to  a  named  payee  and  endorsed 
by  atiyonc  oilier  lliaii  the  named  payee  without  au- 
llioi'ily    from  such   \)i\yvo,  whether  or  not  sucli  en- 
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dorsement  be  a  forgery  within  the  law  of  the  place 
controlling  the  construction  thereof. 

Mechanically  reproduced  facsimile  signatures  are 
treated  the  same  as  handwritten  signatures. 

Indemnity  to  Depository  Banl^s 

2.  The  Underwriter  further  agrees  to  indemnify 
any  bank  or  banks  in  which  the  Insured  carries  a 
checking  or  savings  account  (each  of  such  banks 
being  hereinafter  called  Bank)  against  losses  sus- 
tained through  Forgery  or  Alteration  of,  on,  or  in 
any  of  the  foregoing  instruments  made  or  drawn 
as  hereinbefore  set  forth  and  which  the  Bank  shall 
pay,  cash,  or  take  for  collection,  provided  thjxt  the 
liability  of  the  Underwriter  for  any  such  losses  shall 
be  a  part  of  and  not  in  addition  to  the  amount  of 
insurance  applicable  to  the  Insured's  office  to  which 
such  losses  would  have  been  allocated  had  such 
losses  been  sustained  by  the  Insured,  that  losses 
sustained  by  the  Insured  shall  be  entitled  to  priority 
of  payment  over  losses  sustained  by  the  Bank,  and 
and  that  losses  under  this  bond  whether  sustained 
by  the  Insured  or  the  Bank  shall  be  i^aid  directly  to 
the  Insured  in  its  own  name,  except  in  cases  where 
the  Bank  shall  have  already  fully  reimbursed  the 
Insured  for  such  losses. 

Court  Costs  and  Attorneys'  Fees 

3.  If  the  Insured  or  the  Bank  shall  refuse  to  pay 
any  of  the  foregoing  instruments  made  or  drawn  as 
hereinbefore  set  forth  alleging  that  such  instru- 
ments are  forged  or  altered,  and  such  refusal  shall 
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result  ill  suit  being  brought  against  the  Insured  or 
the  Bank  to  enforce  such  payment  and  the  Under- 
writer shall  give  its  written  consent  to  the  defense 
of  such  suit,  then  any  attorneys'  fees,  court  costs, 
or  similar  legal  expenses  incurred  and  paid  by  the 
Insured  or  the  Bank  in  such  defense  shall  be  con- 
strued to  be  a  loss  under  this  bond,  and  the  liability 
of  the  Underwriter  for  such  loss  shall  be  in  addition 
to  any  other  liability  under  this  bond. 

This  Bond  Covers  Losses,  as  Aforesaid,  Sustained 
and  Discovered  as  Follows: 

1.  Sustained  by  the  Insured  on  or  after  the  date 
hereof  and  while  this  bond  is  in  force. 

2.  Sustained  l)y  the  Insured  at  any  time  before 
the  termination  of  this  bond  as  an  entirety,  which 
would  have  been  recoverable  under  the  coverage  of 
some  similar  form  of  forgery  insurance  (exclusive 
of  hdelity  insurance)  carried  by  the  Insured  or  any 
l)redece5sor  in  interest  of  the  Insured,  had  such 
prior  forgery  insurance  given  all  of  the  coverage 
afforded  under  this  bond ;  Provided,  with  respect  to 
any  loss  or  losses  covered  by  this  paragraph,  that 

(a)  the  coverage'  of  this  bond  is  substituted  on 
or  after  the  date  hereof  for  such  prior  forgery  cov- 
erage and  the  Insured  or  such  ])redecessor,  as  the 
case  may  b(%  carried  such  prior  forgery  coverage  on 
the  office  at  which  such  losses  were  sustained  con- 
tinuously from  the  time  such  losses  were  sustained 
to  the  date  the  coverage  of  this  bond  is  substituted 
tlu'i't'Tor;  and 
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(b)  at  the  time  of  discovery  of  such  K)ss(»s,  tlie 
period  i'or  discovery  of  loss  under  all  such  pi'ior 
forgery  insurance  has  expired;  and 

(c)  if  the  amount  of  this  bond  applicable  to  th(> 
office  at  which  such  losses  were  sustained  is  larger 
than  the  amount  applicable  to  such  office  under  such 
prior  forgery  insurance  at  the  time  such  losses  w^ere 
sustained,  then  liability  under  this  bond  for  such 
losses  shall  not  exceed  the  smaller  amount. 

3.  Losses  referred  to  in  paragraphs  1  and  2 
immediately  preceding  must  be  discovered  by  the 
Insured  prior  to  the  expiration  of  tw^elve  months 
after  the  termination  of  this  bond  as  an  entirety  as 
hereinafter  set  forth  or  its  termination  in  any  other 
manner.  [47] 

The  Foregoing  Agreement  Is  Subject  to  the 
Following  Conditions  and  Limitations: 

Exclusion 

Section  1.  This  bond  does  not  cover  any  loss 
through  Forgery  or  Alteration  of,  on,  or  in  regis- 
tered or  coupon  obligations  issued  or  purporting  to 
have  been  issued  by  the  Insured  or  any  coupons  at- 
tached thereto  or  detached  therefrom. 

Joint  Insured 
(Not  applicable  where  there  is  but  one  Insured) 

Section  2.  If  more  than  one  Insured  is  covered 
under  this  bond,  the  first  named  Insured  shall  act 
for  itself  and  for  each  and  all  of  the  Insured  for 
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ail  the  purposes  of  this  bond.  Discovery  made  by 
any  Insured  or  by  any  partner  or  officer  thereof 
shall  for  the  purpose  of  Section  9  constitute  dis- 
covery of  all  the  Insured.  If,  prior  to  the  termina- 
tion of  this  bond  in  its  entirety,  this  bond  is  termi- 
nated as  to  any  Insured,  there  shall  be  no  liability 
for  any  loss  sustained  by  such  Insured  unless  dis- 
covered before  the  expiration  of  one  year  from  the 
time  such  termination  as  to  such  Insured  becomes 
effective.  The  liability  of  the  Underwriter  for  loss 
or  losses  sustained  by  an}^  or  all  of  the  Insured 
shall  not  exceed  the  amount  for  vv'hich  the  Under- 
writer would  be  liable  had  all  such  loss  or  losses 
been  sustained  by  any  one  of  the  Insured.  Payment 
by  the  Underwriter  to  the  first  named  Insured  of 
any  loss  sustained  by  any  Insured  shall  fully  re- 
lease the  Underwriter  on  account  of  such  loss.  If 
the  first  named  Insured  ceases  for  any  reason  to  be 
covered  under  this  bond,  then  the  Insured  next 
named  shall  thereafter  be  considered  as  the  first 
n-amed  Insured  for  all  the  purposes  of  this  bond. 

Non-Reduction  of  Liability 

Section  3.  Payment  of  loss  under  this  bond  shall 
not  I'educe  the  liability  of  the  Underwriter  under 
this  bond  for  other  losses  whenever  sustained;  Pro- 
vided, however,  that  the  total  liability  of  the  Under- 
writer under  this  bond  on  account  of  any  loss  or 
losses  by  reason  of  forgery  or  alteration  committed 
l)y  any  person  or  in  which  such  person  is  concerned 
or  imj)licated,  whether  such   foro-ery  or  alteration 
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involves  one  or  more  instruments,  is  limited  to  the 
amoimt  of  insurance  applicable  to  the  office  to 
which  such  loss  or  losses  are  allocated. 

Non-Accumulation  of  Liability 

Section  4.  Regardless  of  the  number  of  years 
this  bond  shall  continue  in  force  and  the  mmiber  of 
premiums  which  shall  be  payable  or  paid,  the  lia- 
bility of  the  Underwriter  under  this  bond  with  re- 
spect to  any  loss  or  losses  specified  in  the  Provided 
clause  of  Section  3  of  this  bond  shall  not  be  cumu- 
lative in  amounts  from  year  to  year  or  from  period 
to  period. 

Limit  of  Liability  Under  This  Bond 
and  Prior  Insurance 

Section  5.  With  respect  to  loss  or  losses  set 
forth  in  the  Provided  clause  of  Section  3  of  this 
bond  which  occur  partly  during  the  period  of  this 
bond  and  partly  during  the  period  of  other  bonds 
or  policies  issued  by  the  Underwriter  to  the  In- 
sured or  to  any  predecessor  in  interest  of  the  In- 
sured and  terminted  or  canceled  or  allowed  to 
expire  and  in  which  the  period  for  discovery  has 
not  expired  at  the  time  any  such  loss  or  losses 
thereunder  are  discovered,  the  total  liability  of  the 
Underwriter  under  this  bond  and  under  such  other 
bonds  or  policies  shall  not  exceed,  in  the  aggregate, 
the  amount  carried  under  this  bond  on  such  loss  or 
losses  or  the  amount  available  to  the  Insured  under 
such  other  bonds  or  policies,  as  limited  by  the  terms 
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aiid  conditions  thereof,  for  any  such  loss  or  losses, 
if  the  latter  amount  be  the  larger. 

Other  Insurance  or  Indemnity 

Section  6.  This  bond  shall  be  primary  with  re- 
spect to  any  loss  or  losses  covered  by  this  bond  and 
also  by  any  fidelity  insurance  carried  by  the  In- 
sured or  forgery  insurance  carried  by  the  Bank. 
This  bond  shall  be  excess  over  any  other  insurance, 
security  of  indemnity  applicable  to  any  losses 
otherwise  covered  under  this  bond. 

Salvage 

Section  7.  If  the  Insured  or  any  Bank  shall  sus- 
tain any  loss  or  losses  in  excess  of  the  amount  of 
insurance  provided  under  this  bond  but  otherwise 
covered  by  the  terms  of  this  bond,  the  Insured  or 
such  Bank  shall  be  entitled  to  all  recoveries  (except 
insurance  or  indemnity  held  by  the  Underwriter 
for  its  own  benefit),  less  the  actual  cost  of  effecting 
the  same,  until  fully  reimbursed,  the  remaiader  to 
belong  to  the  Underwriter. 

Termination 

Section  8.  This  bond  shall  terminate  in  its  en- 
tirety— (a)  at  12  o'clock  night  upon  the  effective 
date  si)ecified  in  a  written  notice  served  by  the 
Underwriter  upon  the  Insured,  or  sent  by  mail,  and 
such  date,  if  the  notice  be  served,  shall  be  not  less 
than  thirty  days  after  such  service,  or,  if  sent  by 
niail,  not  less  thnii  thirty-five  days  after  the  date  of 
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mailing,  or  (b)  upon  the  receipt  by  the  Under- 
writer of  a  written  request  from  the  Insured  to 
terminate  this  bond,  or  (c)  immediately  upon  the 
taking  over  of  the  Insured  by  a  receiver  or  other 
liquidator  or  by  State  or  Federal  officials,  or  (d) 
immediately  upon  the  taking  over  of  the  Insured 
by  another  institution.  The  mailing  by  the  Under- 
writer of  notice,  as  aforesaid,  to  the  Insured  at  its 
Principal  Office  as  designated  in  this  bond,  shall  be 
sufficient  proof  of  notice.  The  Underwriter,  on  re- 
quest, shall  refund  to  the  Insured  the  unearned 
premium  computed  pro  rata  if  this  bond  be  termi- 
nated at  the  instance  of  the  Underwriter,  or  if 
terminated  as  provided  in  sub-section  (c)  or  (d)  of 
this  Section,  or  at  short  rates  if  terminated  or  re- 
duced at  the  instance  of  the  Insured. 

Loss — Notice — Proof — Legal  Proceedings 

Section  9.  Li  pon  discovery  by  the  Insured  of  any 
fact  or  circumstance  indicating  a  probable  loss 
under  this  bond,  the  Insured  shall,  as  soon  as  prac- 
ticable after  such  discovery,  notify  the  Underwriter 
in  writing  at  the  Underwriter's  Home  Office,  giving 
all  details  then  known  to  the  Insured.  The  Insured 
shall  within  sixty  days  after  such  discovery  file 
with  the  Underwriter  a  proof  of  claim  sworn  to  by 
the  Insured  and  shall  also  file  the  instrument  which 
is  the  basis  of  such  claim.  If,  however,  it  shall  be 
impossible  to  file  such  instrument,  then  the  affidavit 
of  the  Insured  or  the  Bank  setting  forth  the 
amount  and  cause  of  loss  shall  be  accepted  in  lieu 
thereof.  Any  loss  for  which  the  Underwriter  may 
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be  liable  shall  be  payable  immediately  upon  receipt 
by  the  Underwriter  of  proof  of  claim  as  provided 
above.  No  action  or  proceeding  shall  be  brought 
against  the  Underwriter  unless  begim  within  one 
year  after  the  Insured's  discovery  of  loss,  except 
that  any  action  or  proceeding  to  recover  under  this 
bond  for  attorneys'  fees,  court  costs  or  similar  legal 
expenses  incurred  and  paid  in  any  suit  mentioned 
in  Insuring  Clause  3  shall  be  begun  within  one  year 
from  the  date  upon  which  the  judgment  in  such 
suit  shall  have  become  final.  If  any  period  of  limi- 
tation contained  in  this  bond  is  prohibited  or  made 
void  by  any  law  controlling  the  construction  hereof, 
such  period  shall  be  deemed  to  be  amended  so  as  to 
be  equal  to  the  minimum  period  of  limitation  per- 
mitted by  such  law. 

Name  of  Insured — Location — Amount 
Section  10.     The  Insured  imder  this   bond   are 
McNeil  Construction  Co.,  a  partnership  composed 
of  Lawrence  G.  McNeil  and  Bruce  W.  McNeil. 

Location  of  Principal  Office:  5858  Wilshire  Boule- 
vard, Los  Angeles,  California,  and  Job  Sites. 

Amount  of  Insurance:  Twenty-five  Thousand  and 
no/100  Dollars  ($25,000.00). 

Riders 

Section  11.  The  liability  of  the  Underwriter 
hereunder  is  subject  to  the  terms  and  conditions  of 
the  following  Riders  attached  hereto:  Rider  No.  I. 

The  Insuivd  hy  the  acceptance  of  this  bond,  gives 
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notice  to  the  Underwriter  terminating  or  canceling 

prior  bond(s)  No(s) ,  such  termination 

or  cancelation  to  be  effective  as  of  the  time  this 
bond  becomes  eff'ective. 

Signed,  sealed  and  dated  the  4th  day  of  August, 
1953. 

SEABOARD  SURETY 
COMPANY, 

By  RAY  ROSENDAHL, 

Attorney-in-Fact. 
71.73  [48] 

Rider  No.  I 

To  be  attached  to  and  form  part  of  Depositors 
Forgery  Bond,  No.  RLA  11565,  issued  by  Seaboard 
Surety  Company,  in  favor  of  McNeil  Construction 
Co.,  and  dated  August  4,  1953. 

In  consideration  of  a  reduced  premium  charged 
for  the  attached  bond,  it  is  hereby  agreed  that: 

1.  Anything  in  the  attached  bond  to  the  con- 
trary notwithstanding,  the  Underwriter  shall  not 
be  liable  under  Insuring  Clause  1,  2  or  3  of  the 
attached  bond  on  account  of  any  loss  or  losses  by 
reason  of  Forgery  or  Alteration  committed  by  or  in 
collusion  with  any  of  the  officers  or  employees  of 
the  Insured. 

2.  The  attached  bond  shall  be  subject  to  all  of 
its  agreements,  limitations  and  conditions  except  as 
herein  expressly  modified. 
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3.     This  rider  shall  become  effective  as  of  the  be- 
ginning of  the  4th  day  of  August,  1953. 

Signed,  sealed  and  dated  August  4,  1953. 

By  , 

RAY  ROSENDAHL, 

Attorney  in  Fact. 
Attest: 


MARY  CAWLEY.  [49] 


Selective  Branch  Office  Endorsement 

In  consideration,  of  the  premium  charged  for  this 
bond,  it  is  hereby  agreed  that: 

1.  Anything  in  this  bond  to  the  contrary  not- 
withstanding, the  liability  of  the  Underwriter  for 
any  loss  or  losses  sustained  on  account  of  any  in- 
strument covered  by  this  bond  made  or  drawn  or 
purporting  to  have  been  made  or  drawn  by  or  upon 
the  Insured  at  any  office  other  than  its  Principal 
Office,  or  made  or  drawn  by  one  acting  as  agent  of 
the  Insured  who  works  out  of  or  is  assigned  to  any 
office  of  the  Insured  other  than  its  Principal  Office, 
shall  be  limited  to  the  amount  set  forth  opposite 
sucli  office^  in  the  Schedule  below,  and  such  amount 
shall  ])e  tlie  limit  of  the  liability  of  the  Underwriter 
for  any  such  loss  or  losses  resulting  from  Forgery 
or  Alteration  committed  by  any  person  or  in  which 
such  ])erson  is  concerned  or  implicated,  subject  to 
the  ])i()vision  that,  if  any  such  loss  or  losses  are 
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allocated  by  the  terms  liei'(H)f  to  two  or  moi'c^  offices, 
then  the  limit  of  liability  of  the  Underwiitei*  as  to 
each  such  office  shall  be  the  amount  set  foiih  oppo- 
site such  office  in  the  Schedule  below  and  the  aggre- 
gate liability  of  the  Underwriter  for  all  such  loss 
or  losses  shall  not  exceed  the  amount  of  insurance 
carried  on  the  Principal  Office.  The  liability  of  the 
Underwriter,  as  set  forth  herein,  shall  be  a  part  of 
and  not  in  addition  to  the  amount  of  insurance 
specified  in  Section  10  of  this  bond. 

2.  For  all  purposes  of  this  bond,  the  Personal 
Accounts  specifically  listed  below  shall  be  treated 
as  offices  of  the  Insured  and  the  owners  of  such 
Accounts  shall  be  treated  as  Insured. 

Schedule 

Amount  of 
Insurance 
Blanket  Amount — All  offices  except  the 
Principal  Office  and  those  listed  below     $ 

Offices  in  selective  amounts — 
Personal  Accounts 

$ 
$ 
$ 
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3.  This  bond  shall  be  subject  to  all  of  its  agree- 
ments, limitations  and  conditions  except  as  herein 
expressly  modified. 

4.  This  endorsement  shall  become  effective  as  of 
the  time  this  bond  is  effective. 

Signed,  sealed  and  dated  the.  .  .day  of , 

19 

SEABOARD  SURETY 

COMPANY, 


By  , 

Attorney-in-Fact. 

Affidavit  of  Mailing  attached. 

[Endorsed] :    Filed  September  6,  1957.  [50] 


[Title  of  District  Court  and  Cause.] 

ORDER 

Defendant  has  moved  the  court  to  dismiss  (1)  on 
the  ground  that  under  the  provisions  of  Section  1406, 
Title  28,  U.S.C.  the  action  is  filed  in  the  wrong  di- 
vision, and  (2)  because  the  complaint  fails  to  state 
claim  upon  which  relief  can  be  granted;  or,  in  the 
event  the  action  is  not  dismissed,  (3)  to  transfer  the 
action  to  the  Helena  Division,  and  (4)  to  require  the 
joinder  of  Signboard  Surety  Company  as  a  ])arty 
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plaintiff.  Plaintiff  has  filed  a  motion  for  summary 
judgment. 

Counsel  have  submitted  briefs  and  oral  argument. 
It  is  my  conclusion  that  the  motion  to  dismiss  should 
])e  denied  and  that  the  action  should  be  transferred 
to  the  Helena  Division,  for  the  reasons  set  forth  in 
the  Memorandum  filed  with  this  Order. 

It  Is  Hereby  Ordered  that  the  defendant's  motion 
to  dismiss  be,  and  the  same  hereby  is  denied,  and 
the  defendant's  motion  to  transfer  the  action  to  the 
Helena  Division  be,  and  the  same  hereby  is  granted. 

It  Is  Further  Ordered  that  the  Clerk  of  this  Court 
be,  and  he  hereby  is  directed  to  transmit  the  file  in 
this  action  forthwith  to  the  Helena  Division  of  the 
above  entitled  court. 

It  Is  Further  Ordered  that  the  Clerk  of  this  Court 
forthwith  notify  the  attorneys  of  record  for  the  re- 
spective parties  of  the  making  of  this  Order. 

Done  and  dated  this  3rd  day  of  October,  1957. 

/s/  W.  J.  JAMESON, 

United  States  District  Judge. 

[Endorsed]:     Filed  October  3,  1957.  [53] 
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In  the  United  States  District  Court  for  the  District 
of  Montana,  Helena  Di\asion 

No.  758 

McNEIL  CONSTRUCTION  COMPANY,  a  Corpo- 
ration, 

Plaintiff, 

vs. 

THE   LIVINGSTON   STATE   BANK,   a   Corpo- 
ration, 

Defendant. 

ORDER 

Plaintiff  depositor  sues  to  recover  the  sum  of 
$4148.16  from  the  defendant  bank  which  paid  said 
sum  out  of  the  plaintiff's  account  upon  forged 
checks. 

Defendant  filed  a  motion  to  dismiss  upon  the 
ground  that  the  said  action  was  filed  in  the  wrong 
division,  a  motion  to  dismiss  the  action  upon  the 
gi'ound  the  complaint  failed  to  state  a  claim  upon 
which  relief  could  be  gi^anted,  a  motion  to  transfer 
said  action  to  the  Helena  Division  of  said  court  in 
the  event  the  motion  to  dismiss  on  the  ground  the 
action  was  filed  in  th(^  wrong  division  was  denied, 
and  a  motion  to  require  the  joinder  of  Seaboard 
Surety  Company  as  a  party  plaintiff  in  said  cause. 
Thereafter  the  plaintiff  filed  a  motion  for  summary 
judiruient.  Defendant's  motions  to  dismiss  were  de- 
nied, its  motion  to  transfer  the  cause  to  the  Helena 
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Division  of  the  court  was  granted;  and  defendant's 
motion  to  require  the  joinder  of  Seaboard  Surety 
Company  as  a  party  plaintiff  and  phiintiff 's  motion 
for  summary  judgment  are  now  before  the  Court 
for  decision.  Both  parties  have  filed  affidavits  in 
support  of  their  respective  motions  and  in  opposi- 
tion to  the  motion  of  the  other  j)arty. 

From  the  complaint  and  affidavits  it  appears  that 
the  plaintiff  McNeil  Construction  Company  was  en- 
gaged in  a  project  in  Yellowstone  National  Park 
and  had  in  its  employ  as  a  night  watchman  one  Lex 
Lamb,  and  that  the  said  Lamb  stole  from  the  plain- 
tiff 400  blank  payroll  checks  and  thereafter  said 
Lamb  forged  the  plaintiff's  name  to  29  of  the  checks, 
each  of  which  he  made  payable  to  himself  [54]  in 
the  amount  of  $143.04,  and  each  of  which  checks 
purported  to  cover  the  pay  period  ending  either 
9-26-56  or  9-25-56.  Thereafter  said  Lamb  cashed 
said  forged  checks  at  various  places  and  they  eventu- 
ally reached  the  defendant  bank  and  were  paid  by 
the  defendant  and  charged  against  the  account  of 
plaintiff. 

It  further  appears  that  the  plaintiff  McNeil  Con- 
struction Company  was  insured  against  such  loss 
by  an  indemnity  bond  issued  by  Seaboard  Surety 
Company,  and  presented  a  ^'Statement  of  Claim" 
to  said  surety  company  under  said  bond  for  $4148.- 
16,  the  amount  of  the  forged  checks,  and  received 
said  amount  from  said  surety  company  and  executed 
an  instrument  entitled  ''Loan  Receipt"  which  con- 
tained the  following  statement : 
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*' Received  from  the  Seaboard  Surety  Com- 
pany (hereinafter  referred  to  as  ''Company'') 
the  sum  of  Four  Thousand  One  Hundred  Forty 
Eig'ht  Dollars  and  Sixteen  Cents  ($4,148.16) 
Dollars  as  a  loan,  without  interest,  repayable 
only  in  the  event  and  to  the  extent  of  any  net 
recovery  the  undersigned  may  make  from  any 
person,  persons,  corporation  or  corporations,  or 
other  parties,  causing  or  liable  for  the  loss  or 
damage  described  in  the  attached  ''Statement 
of  Claim"  incorporated  herein,  by  reference  or 
from  any  insurance,  and  as  security  for  such 
repayment  the  undersigned  hereby  pledges  to 
the  said  Company  all  of  his,  its  or  their  claim 
or  claims  against  said  person,  persons,  corpo- 
ration or  corporations  or  other  parties,  or  from 
any  insurance  carrier  or  carriers." 

The  defendant  contends  that  the  money  received 
by  plaintiff  is  in  fact  "payment"  under  the  pro- 
visions of  its  indemnity  bond  rather  than  a  "loan" 
as  it  purports  to  be  under  the  above  loan  receipt, 
and  that  therefore  Seaboard  Surety  Company  hav- 
ing paid  the  loss  suffered  by  plaintiff  is  the  real 
party  in  interest  and  should  be  brought  into  the 
suit  as  a  party  plaintiff.  Plaintiff,  on  the  other  hand, 
maintains  that  the  money  received  by  the  plaintiff 
f'lom  the  surety  company  is  in  fact  a  loan  and  that 
the  i>lai]itilT  therefore  has  not  ])een  ])aid  for  the 
loss  occasioned  ))y  the  forgeries,  is  the  proper  party 
plaintiff,  and  is  entitled  to  summary  judgment 
against  thr  liaiik  on  the  bnnkV  contract  not  to  pay 
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out  moiioy  fi'oni  tlic  account  of  j)laiiitiff  on  any  ex- 
cept a  genuine  signatures  [^f)] 

The  first  question  to  he  decided  is  wlietlici*  llie 
money  wliicli  was  rcH'eived  by  th(»  plaintiff  fi'oni  tlie 
surety  company  constitutes  a  payment  by  the  surety 
company  of  its  obligation  under  tlie  indenuiity  bond, 
or  is  merely  a  loan. 

In  the  case  of  Luckenbach  vs.  W.  J.  McCahan 
Sugar  Refining  Company,  248  U.  S.  139,  the  Su- 
l)reme  Court  of  the  United  States  considered  a  some- 
what similar  transaction  and  upheld  the  validity  of 
the  so-called  loan  agreement.  Since  the  decision  in 
that  case,  loan  receipt  transactions  have  been  con- 
sidered by  many  courts  and  there  is  a  definite  con- 
flict in  the  authorities  as  to  whether  as  a  matter  of 
law  such  transactions  constitute  a  loan  or  a  payment 
of  the  surety's  obligation  under  its  bond. 

Defendant  contends  that  since  the  money  was  re- 
ceived by  McNeil  Construction  Company  and  the 
loan  receipt  agTeement  Vv^as  executed  in  California, 
California  law  should  control,  and  that  therefor 
under  the  case  of  American  Alliance  Insurance 
Company  vs.  Capital  National  Bank,  171  Pac.  (2d) 
449,  the  money  was  received  by  McNeil  Construction 
Company  from  Seaboard  Surety  Company  as  a  pay- 
ment rather  than  as  a  loan.  The  so-called  loan  re- 
ceipt transaction  has  not  been  considered  by  the 
Supreme  Court  of  Montana  and  the  plaintiff  insists 
that  because  the  transaction,  which  gave  rise  to  the 
loan  receipt  agreement,  occurred  in  the  State  of 
Montana,  Montana  law  would  govern,  and  this  bein^ 
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a  diversity  case  that  this  Court  should  decide  that 
if  the  question  were  presented  to  the  Montana  Su- 
preme Court,  it  would  uphold  the  loan  receipt  trans- 
action as  a  loan. 

In  the  view  that  the  Court  takes,  it  is  unimportant 
whether  California  law  or  Montana  law  applies  be- 
cause the  Court  believes  if  the  question  were  pre- 
sented to  the  Montana  Supreme  Court  it  would  fol- 
low the  same  reasoning  that  the  California  court 
adopted,  and  hold  the  transaction  constituted  ''pay- 
ment'' rather  than  a  'Moan'\ 

As  previously  noted,  there  is  a  conflict  of  author- 
ity on  the  question  of  whether  or  not  moneys  paid 
under  loan  receipt  agreements  constitute  payments 
of  the  surety's  obligation  or  merely  a  loan.  Perhaps 
the  majority  of  the  cases  uphold  such  pa^Tuents  as 
a  loan,  Init  they  do  so,  however,  in  reliance  on  the 
Luckenback  vs.  [56]  W.  J.  McCahan  Sugar  Refining 
Company  case,  supra.  The  Luckenbach  case  is  clearly 
distinguishable  from  the  instant  case.  In  the  Lucken- 
bach case  the  insurance  comj)any's  liability  was  con- 
tingent upon  the  non-liability  of  the  carrier,  whereas 
Seaboard  Surety  Company's  liability  in  the  instant 
case  is  absolute  under  its  bond.  In  other  words,  in 
the  Luckenbach  case,  the  insurance  company  was  not 
obligated  to  pay  until  it  was  first  established  that  the 
carrier  was  not  liable  for  the  damages.  The  insur- 
ance company  advanced  the  amount  of  the  loss  as  a 
loan   in   consideration   of  the   owner  of  the   cargo 
turning  over  to  it  the  direction  and  control  of  the 
owner's  suit  to  establish  the  carrier's  liability.  The 
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Court  upheld  the  arraugenient  as  a  jjroi)er  one  to 
protect  the  insurance  company's  interest  in  the  suit 
to  establish  the  carrier's  liability  and  to  insure 
prompt  payment  to  the  insured  of  the  loss. 

In  this  case,  however,  a  different  situation  ])re- 
vails.  As  the  Court  said  in  the  case  of  Yezek  vs. 
Delaware  L.  &  W.  Ry.  Co.,  176  Misc.  553,  28  N.Y.S. 
(2d)  35,  which  is  quoted  with  approval  in  American 
Alliance  Insurance  Company  vs.  Capital  National 
Bank,  supra : 

'^The  insurer's  liability  to  the  insured  is  abso- 
lute when  the  loss  occurs.  No  shipper  or  other 
third  party  is  involved.  The  insured  is  entitled 
to  prompt  payment  without  resort  to  a  loan. 
The  transaction  is  held  to  be  a  payment.  "  "  * 
It  was  ^payment  without  regard  to  its  form'. 
The  so-called  loan  was  a  fiction,  a  subterfuge 
unnecessary  either  to  protect  the  insurer  or  to 
secure  prompt  payment  to  the  insured." 

What  the  New  York  Court  said  in  the  quotation 
above  applies  equally  in  the  case  at  bar. 

The  Luckenbach  case  also  held  that  whether  such 
a  transaction  constitutes  a  payment  or  a  loan  is  a 
matter  of  intention  of  the  parties.  In  this  case,  the 
only  evidence  of  the  parties'  intention  to  engage  in 
a  loan  transaction  is  the  loan  receipt.  On  the  other 
hand,  the  evidence  is  that  the  money  was  paid  by 
Seaboard  to  McNeil  in  the  exact  amount  of  Mc- 
Neil's loss  and  was  paid  in  response  to  a  claim  filed 
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by  McNeil  under  the  surety  bond,  the  terms  of 
which  required  Seaboard  to  pay  McNeil  the  amount 
of  the  loss  rather  than  make  McNeil  a  loan.  No  in- 
terest was  charged  and  the  so-called  loan  was  repay- 
able only  in  the  event  and  to  the  extent  of  any  net 
recovery  [57]  which  McNeil  might  make  against 
third  parties.  Certainly  McNeil  does  not  consider 
itself  a  debtor  to  Seaboard  as  a  result  of  the  so- 
called  loan,  nor  would  Seaboard,  in  a  suit  by  Mc- 
Neil under  the  bond,  hesitate  to  claim  the  so-called 
loan  as  a  discharge  of  its  obligation  under  the  bond. 
Viewing  the  so-called  loan  transaction  in  the  light 
of  all  of  the  evidence  from  which  the  true  intention 
of  the  parties  can  be  gleaned,  the  Court  feels  that 
the  Montana  Supreme  Court  would  have  little  diffi- 
culty in  holding  that  the  money  paid  McNeil  by 
Seaboard  constituted  '^payment"  of  its  obligation 
under  the  surety  bond,  and  not  a  ^^loan,"  and  this 
Court  so  holds. 

Having  been  made  whole  by  the  payment  of  its 
loss  by  the  surety  company,  under  the  provisions 
of  Rule  17(a)  of  the  Federal  Rules  of  Civil  Pro- 
cedure and  the  case  of  U.  S.  vs.  Aetna  Cas.  &  Sur. 
Co.,  388  U.  S.  366,  McNeil  Construction  Company 
is  not  tlie  ])r()])(M*  plaintiff  in  this  action,  not  being 
the  real  party  in  interest.  It  is  equally  clear  under 
the  doctrine  of  U.  S.  vs.  Aetna,  supra,  that  Sea- 
board Surety  Com])any,  having  paid  the  loss  is  the 
real  party  in  interest,  if  in  the  circumstances  of  the 
case,  it  is  entitled  to  be  subrogated  to  McNeil's 
claim  against  the  bank. 
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The  case  of  Meyers  vs.  Bank  of  American  Nat. 
Trust  &  Savings  Assn.,  77  Pac.  (2(1)  1087,  contains 
a  thorough  discussion  of  the  problem  of  when  a 
surety,  who  liad  paid  a  loss  under  a  fidelity  bond, 
is  entitled  to  the  bc^ni^fit  of  subrogation,  and  an 
exhaustive  analysis  of  the  cases  dealing  with  that 
subject.  That  case  points  out  that  a  surety's  right 
to  recover  by  way  of  subrogation  from  a  third  per- 
son does  not  stand  on  the  same  footing  as  its  right 
to  recover  from  its  principal;  as  to  the  latter,  that 
right  is  absolute,  as  to  the  former  it  is  conditional. 
It  further  points  out  that  the  doctrine  of  subroga- 
tion has  with  almost  unanimity  been  held  not  to 
apply  in  favor  of  a  surety  on  a  fidelity  bond,  ex- 
cept only  as  against  persons  who  participated  in 
the  wrongful  act  of  the  wrongdoer.  The  ultimate 
holding  in  Meyers  vs.  Bank  of  America  is  that  in  a 
case  such  as  the  one  at  bar,  the  surety  who  has 
paid  the  loss  has  no  right  by  way  of  subrogation  to 
proceed  against  the  bank  unless  there  are  facts 
from  which  it  appears  that  in  equity  and  good  con- 
science the  bank  [58]  rather  than  the  surety  should 
stand  the  loss.  This  holding  is  supported  by  the 
great  weight  of  authority,  and  what  is  more  impor- 
tant here,  this  being  a  diversity  case,  it  is  the  law 
in  Montana  as  announced  in  American  Bonding 
Co.  vs.  State  Savings  Bank,  47  Mont.  332,  133  Pac. 
367. 

Therefore,  Seaboard  Surety  Company's  right  to 
maintain  an  action  against  the  defendant  bank 
under  the  doctrine  of  subrogation  depends  upon  the 
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existence  of  equities  in  its  favor  outweighing  those 
in  favor  of  the  bank.  The  possibility  that  such 
equities  may  exist  is  suggested  by  evidence  before 
the  Court  in  the  affidavits  which  might  tend  to  show 
negligence  on  the  bank's  part  in  cashing  and  charg- 
ing to  McNeil's  account  29  purported  payroll  checks 
payable  to  the  same  individual  for  the  same  pay- 
roll period.  The  Court  is  not  now  concerned  with 
the  questions  of  whether  the  bank's  action  in  this 
respect  amounted  to  negligence,  and,  if  so,  whether 
such  negligence  would  constitute  a  sufficient  equity 
in  favor  of  Seaboard  to  entitle  it  to  maintain  an 
action  against  the  bank  under  the  doctrine  of  sub- 
rogation, however,  because  the  complaint  in  this 
case  contains  no  allegations  of  such  negligence  or 
of  any  other  equities  that  might  exist  in  Seaboard's 
favor.  It  is  the  action  commenced  by  the  complaint 
presently  on  file  with  which  the  Court  is  concerned, 
and  from  what  has  been  said,  it  is  apparent  that 
Seaboard  Surety  Company  is  not  the  proper  party 
plaintiff  to  that  action,  or  otherwise  stated,  that 
the  present  complaint  does  not  contain  sufficient 
allegations  to  state  a  claim  upon  which  Seaboard 
can  recover.  While  Rules  19  and  21  of  the  Federal 
Rules  of  Civil  Procedure  authorize  the  Court  to 
require^  the  joinder  of  an  indispensable  party  plain- 
tiff in  an  action  pending  before  it,  they  do  not 
authorize  the  Court  to  require  the  joinder  of  a  party 
in  an  action  where  the  complaint  does  not  state  a 
claim  upon  whicli  sucli  ])arty  can  possibly  recover, 
and   therefore   defendant's  motion    to   require   tlie 
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joinder  of  Seaboard  Surety  Company  as  a  party 
plaintiff  is  denied. 

From  what  has  been  said  above,  it  is  clear  that 
McNeil  Construction  Company's  motion  for  sum- 
mary judgment  must  also  be  [59]  denied.  As  a  mat- 
ter of  fact,  summary  judgment  for  the  defendant 
should  be  ordered,  because  the  plaintiff  is  not  the 
proper  party  plaintiff  to  the  claim  stated  in  the 
complaint  and  cannot  recover  thereon  in  its  own 
behalf.  It  has  been  suggested,  however,  that  McNeil 
may  still  be  entitled  to  maintain  this  action  in  its 
own  name  as  a  'trustee  of  an  express  trust"  under 
the  authority  of  Dixey  vs.  Federal  Compress  & 
Warehouse  Co.,  132  Fed.  (2d)  275  (by  virtue  of 
the  following  provisions  found  in  the  so-called  loan 
receipt : 

''And  the  undersigned  (McNeil  Construction 
Co.)  covenants  and  agrees  to  co-operate  fully 
with  the  said  Company  to  permit  it,  at  its  own 
expense,  to  promptly  present  claim,  and,  if 
necessary,  to  likewise  permit  it  at  its  own  ex- 
pense to  commence,  enter  into  and  prosecute 
suit  in  the  undersigned  name  against  each  per- 
son or  persons,  corporation  or  corporations,  or 
other  parties,  through  Avhose  negligence  or  other 
fault  the  aforesaid  loss  was  caused,  or  who  may 
otherwise  be  responsible  therefor,  with  all  due 
diligence,  in  his,  its  or  their  own  name." 

Assuming,  without  deciding,  that  that  is  so,  the 
present  complaint  is  still  insufficient.  If  McNeil  is 
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bringing  the  action  as  a  trustee  of  an  express  trust 
under  the  loan  receipt,  it  is  Seaboard's  Surety  Com- 
pany's action  that  it  is  bringing,  and  as  pointed 
out  above  under  the  Meyers  vs.  Bank  of  America, 
supra,  and  American  Bonding  Co.  vs.  State  Sav- 
ings Bank,  supra,  cases,  a  necessary  part  of  Sea- 
board's action,  if  any,  is  allegations  and  proof  of 
equities  in  favor  of  Seaboard  outweighing  those  in 
favor  of  the  defendant  bank,  and  the  complaint 
is  devoid  of  such  allegations. 

Therefore,  because  from  everything  that  is  before 
the  Court  it  appears  that  there  may  be  equities  in 
favor  of  Seaboard  which  would  entitle  it  to  re- 
cover, and  because  McNeil  has  suggested  the  possi- 
bility that  it  should  be  permitted  to  make  the  re- 
covery on  behalf  of  Seaboard  as  a  trustee  of  an 
express  trust,  and  in  the  interests  of  justice,  Mc- 
Neil Construction  Company  is  gTanted  20  days 
within  which  to  file  an  amended  complaint,  other- 
wise summary  judgment  will  be  ordered  for  de- 
fendant. 

Done  and  dated  this  4th  day  of  December,  1957. 

/s/  W.  D.  MURRAY, 

United  States  District  Judge. 

[Endorsed]:     Filed  December  4,  1957. 
Entered  December  6.  1957.  [60] 
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[Title  of  District  Court  and  Cause.] 

AMENDED  (^OMPLAINT 

Plaintiff  above  named  for  its  amended  complaint 
herein  respectfully  alleges  as  follows: 

I. 

That  at  all  times  herein  mentioned  the  plaintiff, 
McNeil  Construction  Company,  was  and  now  is  a 
corporation  organized  aiid  existing  under  and  by 
virtue  of  the  laws  of  the  State  of  California;  that 
the  defendant,  Livingston  State  Bank,  at  all  times 
herein  mentioned  was  and  now  is  a  corporation 
organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  Montana;  that  the  matter  in 
controversy  exceeds  $3,000.00  exclusive  of  interest 
and  costs. 

II. 

That  the  defendant  is  a  banking  corporation 
organized  and  existing  as  aforesaid,  and  that  it  is 
engaged  in  the  banking  business  and  accepts  de- 
posits from  individuals  and  from  corporations  and 
authorizes  such  individuals  and  corporations  to 
draw^  checks  on  accounts  maintained  by  such  in- 
dividuals and  corporations  in  its  aforesaid  bank, 
which  is  located  in  the  City  of  Livingston,  Park 
County,  Montana. 

III. 

That  at  all  times  herein  mentioned  the  plaintiff, 
McNeil  Construction  Co.,  was  engaged,  among 
other  things,  in  the  general  construction  business, 
and  during  the  summer  and  fall  of  [61]  1956  was 
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eiigiiged  in  construction  work  in  Yellowstone  Na- 
tional Park,  Wyoming,  and  that  it  maintained  in 
the  Livingston  State  Bank  as  aforesaid  a  bank  ac- 
count in  excess  of  $5,000.00  for  the  purpose,  among 
other  things,  of  drawing  checks  thereon  to  be  is- 
sued to  employees  for  work,  labor  and  services 
performed  by  employees  of  said  McNeil  Construc- 
tion Company.  ♦ 

IV. 
That  between  September  13,  1956,  and  September 
28,  1956,  inclusive,  the  plaintiff  employed  one  Lex 
Lamb  as  a  night  watchman  on  the  project  or  work 
being  done  by  it  in  Yellowstone  National  Park  as 
aforesaid,  and  that  unknown  to  the  plaintiff  and  in 
September,  1956,  said  Lex  Lamb  stole  from  the 
l)laintift*  400  blank  payroll  checks  numbered  8401 
to  S800,  inclusive,  from  the  offices  maintained  by 
the  plaintiff,  McNeil  Construction  Company,  in 
Yellowstone  National  Park,  Wyoming. 

V. 

'J'hat  on  or  about  September  26,  1956,  said  Lex 
Lamb  forged  the  plaintiff' 's  name  to  29  of  the  checks 
stolen  by  him  as  aforesaid,  each  in  the  sum  of 
$143.04,  each  payable  to  Lexington  Lamb  or  Lex 
Lamb,  each  for  the  same  payroll  period,  and  he 
cashed  the  same,  and  which  checks  were  negligently 
paid  by  the  defendant,  Livingston  State  Bank, 
witliin  a  period  of  15  days,  in  the  total  sum  of  $4,- 
148.16,  from  funds  on  deposit  with  the  Livingston 
State  Bank,  and  which  deposit  was  made  by  the 
])hiintiff,  McNeil  Construction  Com])any,  and  that 
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said  Livingston  State  Bank  was  advised  of  the  theft 
of  said  400  payroll  checks  and  tlie  forgery  of  29 
thereof  by  said  Lex  Lamb  on  or  about  October  26, 
1956,  which  was  within  30  days  after  the  discovery 
by  the  plaintiff  of  the  forgery  of  these  checks  and 
the  receipt  of  the  plaintiff  of  vouchers  showing 
said  payment. 

VI. 
That  the  defendant  refuses  to  refund  to  ])laintiff 
said  [62]  sum  of  $4,148.16,  which  is  due  and  owing 
to  the  })laintiff  from  the  defendant. 

VII. 

That  at  all  times  herein  mentioned  jjlaintift' 
maintained  a  blanket  position  bond  with  Seaboard 
Surety  Company,  a  corporation  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the 
State  of  New  York,  and  that  attached  hereto  as 
Exhibit  A  and  made  a  part  hereof  as  if  set  forth  in 
full  is  a  photostatic  copy  of  said  blanket  position 
bond;  that  after  defendant  and  its  indemmity  com- 
pany declined  to  reimburse  McNeil  Construction 
Company  for  the  loss  hereinabove  referred  to, 
plaintiff  applied  to  Seaboard  Surety  Company  for 
reimbursement  of  said  $4,148.16,  and  that  thereupon 
Seaboard  Surety  Company  paid  to  the  plaintiff  said 
sum  under  a  loan  receipt  agreement,  a  copy  of  which 
is  attached  hereto  as  Exhibit  B  and  made  a  part 
hereof  as  if  set  forth  in  full,  and  that  this  action 
is  brought  by  plaintiff  not  only  on  its  own  behalf, 
but  as  trustee  of  an  express  trust  under  the  pro- 
visions of  Exhibit  B. 
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Whereiore,  plaintiff  demands  judgment  against 
the  defendant  in  the  total  sum  of  $4,148.16  Avith  in- 
terest thereon  at  the  rate  of  6  per  cent  from  the  1st 
day  of  November,  1956,  together  with  the  costs  and 
disbursements  of  this  action. 

BROWN,   SANDE,  SYMMES  & 
FORBES, 

By  /s/  WEYMOUTH  D.  SYMMES, 

Attorneys  for  Plaintiff. 

[Endorsed]  :     Filed  Deceml)er  9,  1957.  [63] 


[Title  of  District  Court  and  Cause.] 

MOTION  AND  NOTICE 

Comes  now  the  defendant  and  moves  the  Court  as 
follows : 

1.  To  dismiss  the  action  because  the  Amended 
Complaint  fails  to  state  a  claim  against  the  defend- 
ant upon  which  relief  can  be  granted. 

2.  In  the  event  said  action  is  not  dismissed,  to 
recjuire  the  joinder  of  Seaboard  Surety  Company  as 
a  party  plaintiff  in  said  cause,  and  to  summons  said 
Sea))oard  Surety  Company  to  appear  in  said  action, 
pursuant  to  the  provisions  of  Rules  19  and  21,  Fed- 
eral Rules  of  Civil  Procedure,  on  the  ground  that 
the  Amended  Complaint  shows  on  its  face  that  said 
Seal)oard  Surety  Company  is  the  real  party  in  in- 
terest and  a  necessary  party  ])laintiff  in  said  cause. 
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3.  In  the  event  said  action  is  not  dismissed,  to 
strike  from  the  Amended  Complaint  on  file  herein 
the  words  ^^and  its  indemnity  company/'  appearing 
in  paragTajjh  VII  thereof,  on  the  ground  that  such 
matter  is  an  improper  allegation,  evidence  of  which 
would  be  incompetent,  and  on  the  further  ground 
that  such  matter  is  redundant  and  immaterial. 

Dated  this  18th  day  of  December,  1957. 

LUXAN  &  SCRIBNER, 

/s/  A.  W.  SCRIBNER, 

Attorneys  for  Defendant. 

[Endorsed]  :     Filed  December  19,  1957.  [69] 


In  the  United  States  District  Court  for  the 
District  of  Montana,  Helena  Division 

No.  758 

McNEIL  CONSTRUCTION  COMPANY,  a  Cor- 
poration, 

Plaintiff, 

vs. 

THE  LIVINGSTON  STATE  BANK,  a  Corpora- 
tion, 

Defendant. 

ORDER 

Pursuant  to  permission  granted  in  the  Court's 
order  of  December  4,  1957,  in  this  cause,  plaintiff 
has  filed  an  amended  complaint  in  which  it  attemps 
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to  state  a  cause  of  action  by  it  as  trustee  of  an 
express  trust  in  favor  of  Seaboard  Surety  Com- 
pany. Defendant  has  filed  a  motion  to  dismiss  the 
amended  complaint  for  failure  to  state  a  claim,  and 
in  the  alternative  a  motion  to  require  the  joinder 
of  Seaboard  Surety  Company  as  a  party  plaintiff, 
and  an  alternative  motion  to  strike  certain  allega- 
tions from  the  amended  complaint.  Said  motions 
were  set  for  hearing,  argument  was  had  and  briefs 
in  support  of  and  in  opposition  to  said  motions 
have  been  filed  by  the  parties  and  said  arguments 
and  briefs  have  been  considered  by  the  Court. 

The  Court  is  of  the  opinion  that  the  amended 
complaint  does  not  state  a  claim  upon  which  relief 
can  be  granted  to  McNeil  Construction  Company  as 
trustee  of  an  express  trust  for  Seaboard  Surety 
Company. 

The  Court  is  further  of  the  opinion  that  the  pro- 
vision of  the  loan  receipt  agreement,  which  McNeil 
Construction  Company  contends  makes  it  a  trustee 
of  an  express  trust  for  Seaboard  Surety  Company, 
does  not  have  that  effect.  Therefore,  not  only  does 
the  amc^nded  complaint  fail  to  state  a  claim  upon 
which  relief  can  be  granted  to  McNeil  Construction 
Comi)any  u])()n  the  theory  of  an  express  trust,  but  it 
is  also  impossible  for  McNeil  Construction  [71] 
Company  to  stat(^  such  a  claim  because  the  loan 
receipt  agreement  does  not  constitute  McNeil  an 
exx)ress  trustee  for  Seaboard. 

For  the  foregoing  reasons,  It  Is  Ordered  and  this 
does  order  Ihat  the  motion  to  dismiss  the  amended 
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complaint  be  panted,  and  said  amended  complaint 
is  hereby  ordered  dismissed. 

It  Is  Further  Ordered  that  the  Clerk  of  this 
court  forthwith  notify  the  attorneys  of  record  for 
the  respective  parties  of  the  making'  of  this  order. 

Done  and  dated  this  lOth  day  of  April,  1958. 

/s/  W.  D.  MURRAY, 

United  States  District  Judge. 

[Endorsed] :     Filed  April  10,  1953. 
Entered  April  11,  1958.  [72] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

To:  Defendant,  The  Livingston  State  Bank,  a  Cor- 
poration, and  to  Luxan  &  Scribner,  Attorneys 
for  Said  Defendant,  P.  O.  Box  1144,  Helena, 
Montana : 

Sirs: 

Notice  Is  Hereby  Given,  that  plaintiff,  McNeil 
Construction  Company,  a  coropration,  hereby  ap- 
peals to  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit  from  the  Order  of  the  Honorable  W. 
D.  Murray,  United  States  District  Judge  for  the 
District  of  Montana,  dated  April  10,  1958,  dis- 
missing the  Amended  Complaint  herein  and  which 
finally  determined  this  action,  and  which  was  en- 
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tered  in  this  action  on  April  10,  1958,  and  from 
each  and  every  interlocutory  order  reviewable  by 
the  Court  of  Appeals  which  was  entered  prior  to 
the  entry  of  the  final  Order  hereinabove  more 
specifically  referred  to. 

Dated  this  7th  day  of  May,  1958. 

BROWN,  SANDE,  SYM:\IES  & 
FORBES, 

/s/  WEYMOUTH  D.  SYMMES, 

Attorneys  for  the  Plaintiff. 

[Endorsed]:     Filed  May  9,  1958.  [73] 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

United  States  of  America, 
District  of  Montana — ss. 

I,  Dean  0.  Wood,  Clerk  of  the  United  States 
District  Court  for  the  District  of  Montana,  do 
herel)y  certify  that  the  annexed  papers  are  the 
originals  filed  in  Case  No.  758,  McNeil  Construc- 
tion Company,  a  corporation,  Plaintiff,  vs.  The 
Livingston  State  Bank,  a  corporation.  Defendant,  as 
designated  by  the  parties  as  the  record  on  api^eal 
in  said  cause,  except  Plaintiff's  Exhibit  No.  1,  con- 
sisting of  Twenty-eight  (28)  cancelled  checks  which 
are  here  transmitted  separately. 
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I  further  certify  that  on  May  21,  1958,  T  mailed 
a  true  copy  of  plaintiff's  Notice  of  Appeal  in  said 
cause  to  each  of  the  attorneys  of  record  for  the  de- 
fendants at  their  respective  residences,  and  that  the 
fee  of  Five  Dollars  ($5.00)  for  filing-  Notice  of 
Appeal  was  paid  on  the  date  of  the  filing  of  said 
Notice  of  Appeal. 

Witness  my  hand  and  the  seal  of  said  Court  at 
Helena,  Montana,  this  5th  day  of  June,  1958. 

[Seal]  DEAN  O.  WOOD, 

Clerk  as  Aforesaid. 

By  /s/  ETHEL  FLEMING, 

Deputy  Clerk.  [80] 


[Endorsed] :  No.  16050.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  McNeil  Construc- 
tion Company,  a  Corporation,  Appellant,  vs.  The 
Livingston  State  Bank,  a  Corporation,  Appellee. 
Transcript  of  Record.  Appeal  From  the  United 
States  District  Court  for  the  District  of  Montana. 

Filed:    June  9,  1958. 

Docketed:     June  17,  1958. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  16050 

McNEIL  CONSTRUCTION  COMPANY,  a  Cor- 
poration, 

Appellant, 

vs. 

THE  LIVINGSTON  STATE  BANK,  a  Corpora- 
tion, 

Appellee. 

APPELLANT'S    STATEMENTS    OF    POINTS 
ON  WHICH  IT  INTENDS  TO  RELY 

Pursuant  to  Rule  17  (6)  of  the  Rules  of  Practice 
of  the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit,  the  plaintiff  and  appellant  in  the  above- 
entitled  action  specifies  its  points  on  which  it  in- 
tends to  rely  on  as  follows: 

1.  The  District  Court  erred  in  denying  plaintiff 
and  ai)]3ellant's  Motion  for  Summary  Judgment. 

2.  The  District  Court  erred  in  dismissing  the 
original  Complaint  filed  herein  by  the  plaintiff  and 
ap])ellant  with  leave  to  the  plaintiff  to  amend. 

3.  The  District  Couri  erred  in  dismissing  the 
AnK^nded  Complaint  herein  on  motion  of  the  de- 
fendant and  a|)])ollee. 
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Dated  this  16th  day  of  June,  1958. 

BROWN,  SANDE,  SYMMES  & 
FORBES, 

By  /s/  WEYMOUTH  D.  SYMMES, 
Attorneys  for  Appellant. 

Affidavit  of  mailing  attached. 
[Endorsed]:     Filed  June  17,  1958. 
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Appeal  from  the  United  States  District  Court  for 
the  District  of  Montana 


Plaintiff  has  appealed  from  an  order  of  the  district 
court  dismissing  its  amended  complaint.  It  seeks  by 
this  appeal  not  only  to  review  the  action  of  the  dis- 
trict court  in  dismissing  the  amended  complaint,  but 
also  to  review  the  orders  of  the  court  which  were  en- 
tered upon  the  issues  presented  under  the  original  com- 
plaint, and  which  imposed  conditions  voluntarily  ac- 


cepted  by  the  plaintiff.  We  contend  that  the  prior 
orders  are  not  properly  before  this  Court  for  review, 
and  to  demonstrate  that  contention  we  wish  to  re- 
count briefly  the  developments  leading  up  to  the  dis- 
missal of  the  amended  complaint. 

On  May  1,  1957,  appellant  filed  its  complaint,  seek- 
ing to  recover  from  the  appellee  for  damages  it  claimed 
to  have  sustained  by  reason  of  the  alleged  payment  of 
forged  payroll  checks  drawn  on  plaintiff's  account. 
(R.  3-6). 

On  May  28,  1957,  defendant  filed  motions  to  dis- 
miss and  to  add  the  Seaboard  Surety  Company  as  a 
party  plaintiff.  (R.  6-10). 

On  May  29,  1957,  plaintiff  filed  requests  for  ad- 
missions, which  were  responded  to  in  due  course  by 
the  defendant.  (R.  10-24). 

On  August  19,  1957,  plaintiff  filed  its  motion  for 
summary  judgment  and  supporting  affidavits.  A 
counter-affidavit  was  later  filed  by  the  defendant,  and 
thereafter  supplementary  affidavits  were  filed  by  the 
plaintiff.  (R.  24-72). 

On  December  4,  1957,  the  Honorable  W.  D.  Murray 
entered  an  order  (a)  denying  defendant's  motion  to 
add  Seaboard  Surety  as  a  party  plaintiff,  (b)  denying 
plaintiff's  motion  for  summary  judgment,  and  (c) 
granting  the  plaintiff  twenty  days  within  which  to 
file  an  amended  complaint,  otherwise  summary  judg- 
ment to  be  entered  in  favor  of  the  defendant.  The  rea- 
sons for  Judge  Murray's  decision  were  fully  expressed 
by  him  in  the  order,  which  appears  in  the  record  at 
pages  74  to  84,  inclusive.  The  court  held  that  (a)  Mc- 


3 


Neil  Construction  Company  was  not  the  proper  party 
plaintiff  because  its  loss  had  been  paid  in  full  by  Sea- 
board Surety  Company  (R.  76-80)  ;  and  (b)  the  com- 
plaint did  not  state  a  claim  upon  which  either  McNeil 
or  Seaboard  could  recover,  and  for  this  reason  sum- 
mary judgment  should  be  entered  in  favor  of  the  de- 
fendant. (R.  80-84).  However,  in  the  interests  of  jus- 
tice (R.  84),  the  court  granted  McNeil  an  opportunity 
to  amend  its  complaint,  stating  that  it  was  perhaps 
possible  for  plaintiff  to  state  a  claim,  based  on  the  doc- 
trine of  equitable  subrogation,  and  on  the  theory  that 
it  was  the  trustee  of  an  express  trust. 

On  December  9,  1957,  and  within  the  twenty  day 
period  allowed  by  the  court,  the  plaintiff  filed  its 
amended  complaint,  thus  avoiding  the  entry  of  sum- 
mary judgment  (R.  85-88). 

On  December  19,  1957,  defendant  filed  its  motion 
to  dismiss  or,  in  the  alternative,  to  require  the  joinder 
of  Seaboard  Surety  Company  as  party  plaintiff.  (R. 
88,89). 

On  April  11,  1958,  Judge  Murray  entered  an  order 
dismissing  plaintiffs  amended  complaint,  holding  (a), 
that  the  amended  complaint  did  not  state  a  claim  upon 
which  relief  could  be  granted,  and  (b)  that  the  amend- 
ed complaint  revealed  that  plaintiff  was  not  the  trus- 
tee of  an  express  trust.  (R.  89-91). 

On  May  9,  1958,  plaintiff  filed  its  notice  of  appeal, 
stating  that  it  was  appealing  from  the  last  mentioned 
order,  ^^and  from  each  and  every  interlocutory  order 
reviewable  by  the  Court  of  Appeals  which  was  entered 


prior  to  the  entry  of  the  final  Order  hereinabove  more 
specifically  referred  to/' 

I.  APPELLANT'S  SPECIFICATIONS  OF  ERROR  NUM- 
BERED 1  AND  3  ARE  NOT  PROPERLY  BEFORE  THIS 
COURT  FOR  REVIEW. 

Appellant's  specifications  of  error  are  set  forth  in 
its  brief  at  page  15.  They  are: 

"1.     The  Court  erred  in  dismissing  the  original 
Complaint. 

2.  The  Court  erred  in  dismissing  the  Amended 
Complaint. 

3.  The  Court  erred  in  denying  plaintiffs  Mo- 
tion for  Summary  Judgment.'' 

It  will  be  noted  that  specifications  numbered  1  and 
3  are  in  respect  of  the  order  of  court  dated  December 
4,  1957,  granting  plaintiff  twenty  days  to  file  an 
amended  complaint  as  an  alternative  to  the  entry  of 
summary  judgment  in  favor  of  the  defendant.  The 
order  gave  plaintiff  a  clear  choice  as  to  the  course  it 
could  pursue.  Plaintiff  could  have  obtained  a  review 
of  the  decisions  rendered  in  that  order  by  appealing 
from  a  judgment  entered  thereon  after  lapse  of  the 
twenty  day  period.  Instead  plaintiff  chose  to  accept 
the  conditions  imposed  by  that  order,  and  filed  an 
amended  complaint  within  the  prescribed  period.  This 
constituted  a  positive  election  to  go  forward  under  the 
rules  laid  down  by  the  court,  and  an  absolute  waiver 
of  the  right  to  a  review  of  the  order. 

The  general  rule  is  stated  in  4  C.  J.  S.,  Appeal  and 

Error,  Section  212,  at  page  617,  as  follows: 

''A  party  who  voluntarily  acquiesces  in,  rati- 
fies, or  recognizes  the  validity  of,  a  judgment. 


order,  or  decree  against  him,  or  otherwise  takes 
a  position  which  is  inconsistent  with  the  right  to 
appeal  therefrom,  thereby  impliedly  waives,  or 
is  estopped  to  assert,  his  right  to  have  such  judg- 
ment, order,  or  decree  reviewed  by  an  appellate 
court ;  and  this  rule  has  been  held  to  apply  where 
the  acquiescence  or  ratification  was  either  partial 
or  in  toto.  The  'acquiescence'  which  prohibits  an 
appeal  is  an  acquiescence  in  a  judgment,  decree, 
or  order,  which  commands  something  to  be  done 
or  given,  and  consequently,  acquiescence  occurs 
when  the  thing  is  done  or  given.  In  order  to  be  a 
bar  of  the  right  of  appeal  on  the  ground  of  ac- 
quiescence, the  judgment  or  decree  must  have  been 
rendered  and  entered,  and  the  acts  relied  on,  as  a 
waiver  or  estoppel  on  such  ground,  must  be  such 
as  to  clearly  and  unmistakably  show  an  incon- 
sistent course  of  conduct  or  an  unconditional,  vol- 
untary, and  absolute  acquiescence,  with  the  intent, 
as  has  been  held,  to  ratify  or  confirm  the  judgment 
as  rendered,  and  to  acquiesce  and  abandon  the 
right  of  appeal/' 

A  more  specific  application  of  the  principle  may  be 
found  in  the  same  section,  at  page  621 : 

''As  a  general  rule,  if  a  trial  court  imposes  terms 
as  the  condition  on  which  a  continuance  or  an 
amendment  will  be  allowed,  or  a  default  judg- 
ment will  be  opened,  or  on  which  any  other  order 
will  be  granted  or  any  other  thing  done  or  not 
done,  and  the  party  on  whom  the  terms  are  im- 
posed accepts  them,  he  will  be  deemed  to  have  ac- 
quiesced in  the  ruling  and  cannot  afterward  ques- 
tion its  validity  in  the  appellate  court/' 

In  re  Smith  (9  Cir.  1934),  71  F.  2d  378,  involved  an 
appeal  from  an  order  of  the  district  court  adjudicat- 
ing the  rights  of  a  bankrupt  in  the  estate  of  a  deceased 
person.  The  bankrupt  also  appealed  from  an  order  re- 
quiring her  to  execute  and  deliver  to  the  trustee  a  stip- 
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ulation  of  dismissal  of  another  action  pending  in  an- 
other court.  The  court  dismissed  the  last  mentioned  ap- 
peal for  the  following  reasons,  stated  in  its  opinion  at 
page  381: 

''Appellee  contends  that  this  appeal  should  be 
dismissed  because  no  substantial  argument  has 
been  made  to  show  why  the  order  was  erroneous 
and  because  the  appeal  had  become  moot  by  rea- 
son of  compliance  with  the  order  complained  of. 
Compliance,  as  shown  by  an  exhibit,  is  not  denied. 
This  appeal  must  therefore  be  dismissed.  Ameri- 
can Book  Co.  V.  Kansas  (1904)  193  U.S.  49,  24 
S.  Ct.  394,  48  L.  Ed.  613.'' 

Bennell  Realty  Co.  vs.  E.  G.  Shinner  &  Co.  (7  Cir. 
1937) ,  87  F.  2d  824,  was  an  appeal  from  a  decree  based 
on  an  appraiser's  award.  A  prior  appraisal  had  been 
set  aside  by  the  court,  by  interlocutory  decree  granting 
to  the  parties  the  opportunity  of  designating  new  ap- 
praisers and  obtaining  a  re-appraisement.  Appellant 
claimed  that  the  court  erred  in  setting  aside  the  first 
appraisement.  It  was  held  that  the  appeal  was  moot 
because  appellant  had  voluntarily  accepted  the  pro- 
visions of  the  interlocutory  decree  by  designating  new 
appraisers  and  proceeding  with  the  re-appraisal.  The 
court  said,  page  826 : 

"We  are  convinced  that  appellant  by  proceeding 
under  the  voluntary  provisions  of  the  third  para- 
graph of  the  interlocutory  decree  precluded  its- 
self  from  relying  upon  its  objections  and  excep- 
tions to  the  court's  ruling  in  setting  aside  the  first 
appraisement  and  permitting  another.  There  was 
nothing  compulsory  in  the  third  paragraph  of  the 
interlocutory  decree.  It  amounted  to  nothing  more 
than  a  permissive  gesture  of  the  court,  looking  to 
an  amicable  settlement  of  the  parties'  differences. 
They  both  accepted  the  benefits  of  that  suggestion. 


among  which  was  the  chance  of  each  party  get- 
ting a  re-appraisement  more  favorable  to  itself, 
and  also  the  avoidance  of  delay  and  expense  in 
further  pursuing  the  mandatory  course  which  the 
court  had  ordered  in  case  the  provisions  of  the 
voluntary  program  should  not  be  followed.  When 
they  voluntarily  accepted  this  chance,  they  took  it 
with  its  burdens  as  well  as  its  benefits,  and  the 
Drocedure  was  utterly   inconsistent  with   appel- 
ant's  intention  to  further  pursue  the  court's  al- 
leged error  in  setting  aside  the  first  appraise- 
ment/' 
This  principle  was  adherred  to  by  the  Montana  su- 
preme court  in  Harrington  vs.  Butter  Anaconda  &  Pa- 
cific R.  Co.  (1909),  39  Mont.  22,  101  Pac.  149.  Mr. 
Chief  Justice  Brantly  wrote  the  opinion  of  the  court, 
portions  of  which  are  hereinafter  quoted : 

^The  language  of  the  plaintiff's  acceptance  of 
the  condition  is:  'And  this  plaintiff  *  *  *  does 
hereby  remit  all  damages  in  excess  of,'  etc.  The 
reservation,  expressed  in  the  form  of  a  condition, 
is  in  fact  no  condition,  but  the  reservation  of  an 
exception  expressive  of  an  intention  to  question 
the  power  of  the  court  to  make  the  order  at  all. 
If  he  had  this  right  to  question  the  court's  power, 
he  had  it  without  the  reservation;  but  he  could 
not  comply  with  the  condition  imposed  and  still 
say  the  court  had  no  power  to  impose  it.  He  could 
not  say,  *I  accept  the  advantage  offered  me  of 
avoiding  a  new  trial,  but  I  will  proceed  to  test  the 
question  whether  the  court  had  the  power  to  grant 
me  this  advantage;  and  if  I  find  that  the  power 
does  not  exist,  I  will  be  the  gainer  to  the  amount 
of  $3,500,  while  my  adversary,  if  he  chooses  to  sub- 
mit to  the  order,  becomes  the  loser  to  this  amount.' 
The  only  course  open  to  him  was  to  waive  all  ir- 
regularity in  the  proceedings  on  the  motion  and 
comply  with  the  order,  or  to  refuse  to  comply  at 
all.  He  would  then  have  been  in  a  position  to  ques- 
tion the  regularity  of  the  proceedings  on  the  mo- 
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tion  anterior  to  the  order.  As  it  is,  he  cannot  be 
heard  to  say  that  the  order  in  his  favor  made  so 
by  his  own  act  of  acceptance  of  its  conditions,  is 
not  binding  upon  him,  or  that  he  is  aggrieved  by 
it.  Taking  either  view  of  the  case,  the  plaintiffs 
contentions  are  without  merit.  If  the  order  did 
not  by  his  act  become  absolute,  the  appeal  is  pre- 
mature, and  defendant's  motion  to  dismiss  it  must 
be  sustained.  If  it  did  become  absolute,  the  order 
is  in  his  favor,  made  so  virtually  by  his  consent, 
and  hence  he  cannot  say  that  he  has  been  aggrieved 
by  it.  The  situation  is  anomalous,  to  say  the  least, 
and  not  without  difficultv;  but  we  are  not  dis- 
posed  to  adopt  a  view  which  recognizes  a  right  in 
litigants  to  juggle  with  a  court,  as  plaintiff  has 
shown  a  disposition  to  do  in  this  case.  We  hold 
that  by  filing  his  acceptance,  couched  in  the  terms 
it  is,  the  plaintiff  waived  any  irregularity  in  the 
proceedings  on  the  motion,  and  that,  having  there- 
by avoided  another  trial,  he  has  no  grievance 
which  he  may  submit  to  this  court.  The  appeal  is 
therefore  dismissed  on  this  ground. '^ 

The  comments  made  in  the  foregoing  cases  are  equal- 
ly applicable  to  this  case.  Appellant  complains,  on  page 
13  of  its  brief,  that  the  court's  action  put  the  plaintiff 
in  a  precarious  position,  and  that  plaintiff  could  not 
risk  an  appeal  from  the  former  order  because  it  would 
have  become  a  judgment  on  the  merits  if  this  Court 
should  affirm.  But  this  is  no  reason  to  permit  the 
plaintiff  to  accept  the  fruits  of  the  former  order  with- 
out being  bound  by  its  conditions.  As  was  stated  by  the 
United  States  Supreme  Court  in  American  Book  Co. 
vs,  Kansas  (1904),  193  U.S.  49  (cited  by  this  Court 
in  In  Re  Smith  (9  Cir.  1934),  71  F.  2d  378,  snpra)  : 

'The  judgment  has  been  complied  with.  It 
makes  no  difference  that  plaintiff  in  error  'felt 
coerced'  into  compliance.  A  judgment  usuallv  has 


a  coercive  effect,  and  necessarily  presents  to  the 
party  against  whom  it  is  rendered  the  considera- 
tion whether  it  is  better  to  comply  or  continue  the 
litigation.  After  compliance  there  is  nothing  to 
litigate/' 

II.  APPELLANT  IS  NOT  THE  REAL  PARTY  IN  INTEREST. 

(a)  This  Court  Should  Defer  to  the  Trial  Judge's  Interpreta- 
tion of  Montana  Law. 

The  district  court,  by  its  first  order  dated  Decem- 
ber 4,  1957,  (R.  74),  held  that  the  plaintiff,  McNeil 
Construction  Company,  was  not  the  real  party  in  in- 
terest because  its  loss  had  been  paid  in  full  by  the  Sea- 
board Surety  Company.  (In  addition  the  court  held 
that  the  complaint  failed  to  state  a  claim  upon  which 
either  McNeil  or  Seaboard  could  recover.  This  point 
will  be  discussed  at  another  portion  of  this  brief. )  The 
court  gave  plaintiff  an  opportunity  to  amend  its  com- 
plaint, stating  that  it  was  perhaps  possible  for  the 
plaintiff  to  maintain  this  action  upon  the  theory  that 
it  was  the  trustee  of  an  express  trust.  By  its  second 
order,  dated  April  10,  1958,  (R.  89),  the  court  decided 
that  the  complaint  revealed  that  McNeil  was  not  the 
trustee  of  an  express  trust,  and,  in  effect,  held  that 
McNeil  was  not,  under  any  conceivable  theory,  the 
real  party  in  interest. 

Plaintiff  relies  on  the  document  entitled  ''Loan  Re- 
ceipt'', attached  to  its  amended  complaint,  marked  ''Ex- 
hibit B",  and  appearing  in  the  record  at  page  37.  It 
maintains  that  McNeil  has  simply  received  a  "loan'' 
from  the  surety  company  and  that  the  document  re- 
ferred to  creates  an  express  trust  in  favor  of  the  Sea- 
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board  Surety  Company.  The  district  court  rejected  both 
contentions. 

The  reasons  for  the  court's  decision  that  plaintiff 
was  not  the  real  party  in  interest  are  stated  in  its 
first  order,  appearing  in  the  record  at  page  74.  We 
quote  certain  portions  thereof  below : 

''Defendant  contends  that  since  the  money  was 
received  by  McNeil  Construction  Company  and 
the  loan  receipt  agreement  was  executed  in  Cali- 
fornia, California  law  should  control,  and  that 
therefore  under  the  case  of  American  Alliance  In- 
surance Company  vs.  Capital  National  Bank,  171 
Pac.  (2d)  449,  the  money  was  received  by  McNeil 
Construction  Company  from  Seaboard  Surety 
Company  as  a  payment  rather  than  as  a  loan.  The 
so-called  loan  receipt  transaction  has  not  been 
considered  by  the  Supreme  Court  of  Montana  and 
the  plaintiff  insists  that  because  the  transaction, 
which  gave  rise  to  the  loan  receipt  agreement,  oc- 
curred in  the  State  of  Montana,  Montana  law 
would  govern,  and  this  being  a  diversity  case  that 
this  Court  should  decide  that  if  the  question  were 
presented  to  the  Montana  Supreme  Court,  it  would 
uphold  the  loan  receipt  transaction  as  a  loan. 

In  the  view  that  the  Court  takes,  it  is  unimpor- 
tant whether  California  law  or  Montana  law  ap- 
plies because  the  Court  believes  if  the  question 
were  presented  to  the  Montana  Supreme  Court  it 
would  follow  the  same  reasoning  that  the  Cali- 
fornia court  adopted,  and  hold  the  transaction  con- 
stituted 'payment'  rather  than  a  'loan'.'' 

Then,  after  considering  the  case  of  Luckenbach  vs, 
W.  J.  McCahan  Sugar  Refining  Company  (1918),  248 
U.S.  139,  and  the  case  of  Yezek  vs,  Delaware  L.  &  W. 
R.  Co.  (1941),  176  Misc.  553,  28  N.Y.S.  2d  35,  the 
court  went  on  to  state: 

"The  Luckenbach  case  also  held  that  whether 
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such  a  transaction  constitutes  a  payment  or  a 
loan  is  a  matter  of  intention  of  the  parties.  In  this 
case,  the  only  evidence  of  the  parties'  intention 
to  engage  in  a  loan  transaction  is  the  loan  receipt. 
On  the  other  hand,  the  evidence  is  that  the  money 
was  paid  by  Seal3oard  to  McNeil  in  the  exact 
amount  of  McNeiFs  loss  and  was  paid  in  response 
to  a  claim  filed  by  McNeil  under  the  surety  bond, 
the  terms  of  which  required  Seaboard  to  pay  Mc- 
Neil the  amount  of  the  loss  rather  than  make  Mc- 
Neil a  loan.  No  interest  was  charged  and  the  so- 
called  loan  was  repayable  only  in  the  event  and 
to  the  extent  of  any  net  recovery  which  McNeil 
might  make  against  third  parties.  Certainly  Mc- 
Neil does  not  consider  itself  a  debtor  to  Seaboard 
as  a  result  of  the  so-called  loan,  nor  would  Sea- 
board, in  a  suit  by  McNeil  under  the  bond,  hesi- 
tate to  claim  the  so-called  loan  as  a  discharge  of 
its  obligation  under  the  bond.  Viewing  the  so- 
called  loan  transaction  in  the  light  of  all  of  the 
evidence  from  which  the  true  intention  of  the 
parties  can  be  gleaned,  the  Court  feels  that  the 
Montana  Supreme  Court  would  have  little  dif- 
ficulty in  holding  that  the  money  paid  McNeil  by 
Seaboard  constituted  ^payment'  of  its  obligation 
under  the  surety  bond,  and  not  a  ^loan',  and  this 
Court  so  holds. 

Having  been  made  whole  by  the  payment  of  its 
loss  by  the  surety  company,  under  the  provisions 
of  Rule  17(a)  of  the  Federal  Rules  of  Civil  Pro- 
cedure and  the  case  of  U.  S.  vs.  Aetna  Cas.  &  Sur. 
Co.,  388  U.S.  366,  McNeil  Construction  Company 
is  not  the  proper  plaintiff  in  this  action,  not  being 
the  real  party  in  interest.  It  is  equally  clear  under 
the  docrtine  of  U.  S.  vs.  Aetna,  supra,  that  Sea- 
board Surety  Company,  having  paid  the  loss  is 
the  real  party  in  interest,  if  in  the  circumstances 
of  the  case,  it  is  entitled  to  be  subrogated  to  Mc- 
Neil's claim  against  the  bank." 
From  the  above,  it  can  be  seen  that  the  district  court 
made   a   determination   that   the   Montana   Supreme 
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Court,  if  the  question  were  presented  to  it,  would  hold 
that  the  transaction  involved  in  this  case  constituted 
"payment''  rather  than  a  "loan''.  In  doing  so,  it  rec- 
ognized the  rule,  which  is  conceded  by  both  parties, 
that  the  effect  and  validity  of  the  loan  receipt  transac- 
tion upon  the  parties  thereto  is  a  question  of  substan- 
tive law.  Rosenfeld  vs.  Continental  Building  Operating 
Company  (D.C.  Mo.  1955),  135  F.  Supp.  465.  The  ap- 
pellant asks  this  Court  to  reverse  the  decision  of  the 
district  court,  based  upon  its  interpretation  of  the  sub- 
stantive law  of  Montana.  Counsel  would  have  this 
Court  hold  that  Judge  Murray  erred  in  deciding  that 
the  Montana  supreme  court  would  view  this  transac- 
tion as  constituting  "payment"  rather  than  a  "loan". 
He  wants  the  Court  to  substitute  its  judgment  for  the 
considered  judgment  of  the  district  court  on  a  matter 
which  is  concededly  an  open  question  in  Montana,  and 
upon  which  there  is  diversity  of  opinion  elsewhere. 

This  Court  has  recently  held  that  it  will  defer  to 
the  trial  judge's  interpretation  of  state  law  in  such 
circumstances  and  will  not  reject  any  such  interpreta- 
tion unless  it  is  manifestly  contrary  to  the  decisions 
of  the  state  court.  In  People  of  the  State  of  California 
vs.  United  States  (9  Cir.  1956),  235  F.  2d  647,  the 
Court  accepted  the  views  of  the  trial  judge,  sitting  in 
California,  on  matters  of  California  water  law,  stating 
as  follows  in  the  opinion  at  page  653 : 

"Here  the  United  States  'claims  only  such  rights 
to  the  use  of  water  as  it  acquired  when  it  pur- 
chased Rancho  Santa  Margarita,  together  with 
any  rights  which  it  may  have  gained  by  prescrip- 
tion or  use  or  both  since'  that  time.  Inasmuch  as 
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the  rights  at  the  date  of  acquisition  depend  upon 
the  law  of  the  state,  this  Court  defers  to  the  in- 
terpretation of  the  able  trial  judge,  himself  a 
lawyer  of  the  state  of  long  standing,  acquainted 
with  the  imponderables  and  implications  inherent 
in  the  pronouncement  of  the  courts  of  the  state. 
This  Court  will  not  reject  any  such  interpretation 
unless  convinced  that  it  be  manifestly  contrary  to 
the  holdings  of  the  local  tribunals/' 

And  in  Bowei'  vs.  Bower  (9  Cir.  1958),  255  F.  2d 
618,  this  Court,  in  a  per  curiam  opinion  and  for  the 
same  reason,  declined  to  overrule  a  decision  of  Dis- 
trict Judge  Jameson  as  to  how  the  Montana  supreme 
court  would  decide  the  validity  of  a  property  settle- 
ment agreement. 

A  similar  practice  has  long  been  observed  by  the 

United  States  Supreme  Court.  For  example,  in  Hud- 

dleston  vs,  Dwyer  (1944),  322  U.  S.  232,  it  was  stated 

in  a  per  curiam  opinion  at  page  237 : 

"The  decision  of  the  highest  court  of  a  state  on 
matters  of  state  law  are  in  general  conclusive  up- 
on us,  and  ordinarily  we  accept  and  therefore  do 
not  review,  save  in  exceptional  cases,  the  con- 
sidered determination  of  questions  of  state  law 
by  the  intermediate  federal  appellate  courts,  cf. 
Ruhlin  V.  New  York  Life  Ins.,  Co.,  supra.  When 
we  are  called  upon  to  decide  them,  the  expression 
of  the  views  of  the  judges  of  those  courts,  who  are 
familiar  with  the  intricacies  and  trends  of  local 
law  and  practice,  if  not  indispensable,  is  at  least 
a  highly  desirable  and  important  aid  to  our  de- 
termination of  state  law  questions.  This  Court 
will  not  ordinarily  decide  them  without  that  aid 
where  they  may  conveniently  first  be  decided  by 
the  court  whose  judgment  we  are  called  upon  to 
review.  See,  e.  g.,  Ruhlin  v.  New  York  Life  Ins. 
Co.,  supra;  Rosenthal  v.  New  York  Life  Ins.  Co., 
304  U.S.  264,  264,  58  S.  Ct.  874,  875,  82  L.  Ed. 


14 


1330;  West  v.  A.  T.  &  T.  Co.,  311  U.  S.  223,  241 
61  S.  Ct.  179,  185,  85  L.  Ed.  139,  132  A.L.R.  956 
Klaxon  Co.  v.  Stentor  Electric  Mfg.  Co.,  313  U.S 
487,  497,  61  S.  Ct.  1020,  1022,  85  L.  Ed.  1477 
Meredith  v.  Winter  Haven,  supra." 

The  courts  of  appeals  in  other  circuits  have  applied 
similar  rules  in  reviewing  the  decisions  of  district 
courts  as  to  interpretations  of  local  law.  In  Kimble  vs. 
Willeij  (8  Cir.  1953) ,  204  F.  2d  238,  the  following  com- 
ments were  made  (opinion,  page  243) : 

''We  conclude  that  the  decision  of  the  District 
Court  is  supported  by  available  authority.  But 
even  in  the  abscence  of  such  authority,  this  court 
will  not  in  this  case  substitute  its  judgment  for 
that  of  the  District  Court. 

This  Court  has  repeatedly  ruled  that  it  will  ac- 
cept the  considered  views  of  a  District  Judge  as 
to  doubtful  questions  of  local  law.  Many  of  the 
cases  in  this  Court  and  the  Supreme  Court  which 
support  that  rule  will  be  found  in  the  case  of 
Buder  v.  Becker,  8  Cir.,  185  F.2d  311,  315-316. 
In  Western  Casualty  &  Surety  Co.  v.  Coleman,  8 
Cir.,  186  F.2d  40,  43,  we  said:  'The  burden  of 
demonstrating  error  is  upon  the  Casualty  Com- 
pany. In  a  case  controlled  by  local  law,  that  burden 
is  a  peculiarly  heavy  one.  This  Court  is  not  an  ap- 
pellate court  of  the  State  of  Missouri  and  estab- 
lishes no  rules  of  law  for  that  State.  We  have  re- 
peatedly said  that,  in  reviewing  doubtful  ques- 
tions of  local  law,  we  would  not  adopt  views  con- 
trary to  those  of  the  trial  judge  unless  convinced 
of  error,  and  that  all  that  this  Court  reasonably 
can  be  expected  to  do  in  such  cases  is  to  see  that  the 
determination  of  the  trial  court  is  not  induced  by 
a  clear  misconception  or  misapplication  of  the 
local  law.  Russell  v.  Turner,  8  Cir.,  148  F.2d  562, 
564;  Buder  v.  Becker,  8  Cir.,  185  F.2d  311,  315, 
and  cases  cited.  If  a  federal  district  judge  has 
reached  a  permissible  conclusion  upon  a  question 
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of  local  law,  we  will  not  reverse,  even  though  we 
may  think  the  law  should  be  otherwise/  National 
Bellas  Hess,  Inc.  v.  Kalis,  8  Cir.,  191  F.2d  739, 
741.'' 

In  this  case  the  trial  judge,  a  distinguished  member 
of  the  bar  of  the  state  of  Montana,  made  an  interpreta- 
tion of  the  substantive  law  of  Montana  when  he  held 
that  the  Montana  supreme  court  would  view  this  ''loan 
receipt"  transaction  as  full  payment  of  the  loss.  His 
reasons  for  so  concluding  are  fully  set  forth  in  the 
order  dated  December  4th,  and  were  based  upon  an  ab- 
sence of  authoritative  decisions  in  Montana  and  a  con- 
flict of  authority  elsewhere.  The  appellant  has  failed 
to  demonstrate  that  this  interpretation  of  the  local 
law  is  ''manifestly  contrary"  to  the  Montana  decisions, 
and  therefore,  under  the  rule  adopted  by  this  Court, 
that  decision  should  stand. 

(b)  The  District  Court  Was  Correct  in  its  Determination  that 
Plaintiff  Was  Not  the  Real  Party  in  Interest. 

Even  if  the  decision  of  Judge  Murray  on  the  ques- 
tion under  consideration  were  to  be  subject  to  the  in- 
dependent review  of  this  Court,  we  submit  that  it  was 
eminently  correct  and  should  be  upheld. 

The  cases  uniformly  hold  that  where  plaintiffs  loss 
has  been  paid  in  full  by  insurance,  the  insurer  is  the 
real  party  in  interest  within  the  meaning  of  Rule  17 
(a).  Federal  Rules  of  Civil  Procedure.  United  States 
vs,  Aetna  Casualty  &  Surety  Co,  (1949),  338  U.S.  366, 
was  a  case  involving  partial  payment  of  a  plaintiffs 
claim,  and  the  Court,  speaking  through  Mr.  Chief 
Justice  Vinson,  interpreted  Rule  17(a)  as  follows 
(opinion,  page  380) : 
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^^Rule  17(a)  of  the  Federal  Rules  of  Civil  Pro- 
cedure, 28  U.S.C.A.,  which  were  specifically  made 
applicable  to  Tort  Claims  litigation,  provides  that 
'Every  action  shall  be  prosecuted  in  the  name  of 
the  real  party  in  interest,'  and  of  course  an  in- 
surer-subrogee,    who    has    substantive    equitable 
rights,  qualifies  as  such.  If  the  subrogee  has  paid 
an  entire  loss  suffered  by  the  insured,  it  is  the 
only  real  party  in  interest  and  must  sue  in  its 
own  name.  3  Moore,  Federal  Practice  (2d  Ed.)  p. 
1339.  If  it  has  paid  only  part  of  the  loss,  both  the 
insured  and  insurer  (and  other  insurers,  if  any, 
who  have  also  paid  portions  of  the  loss)  have  sub- 
stantive rights  against  the  tortfeasor  which  qual- 
ify them  as  real  parties  in  interest.'' 
The  Aetna  Casualty  Company  case  is  binding  upon 
all  federal  courts  in  respect  to  this  question,  since  Rule 
17(a)  involves  a  matter  of  procedure.  Consequently, 
if  the  fact  of  payment  were  conceded  by  plaintiff  in  this 
case,  the  defendant  would  prevail  as  a  matter  of  law. 
However,  the  plaintiff  relied  upon  the  fact  that  the 
transaction  between  Seaboard  Surety  Company  and 
the  plaintiff  was  in  the  form  of  a  Loan  Receipt.  This 
presented  a  question  which  has  been  considered  often 
by  both  federal  and  state  courts.  This  has  resulted  in 
a  conflict  in  the  decisions,  some  courts  holding  that  such 
transactions  do  not  constitute  payment,   and  others 
reaching  the  opposite  conclusion. 

Loan  receipts  were  developed  as  a  means  of  pre- 
venting carriers  and  bailees  from  inequitably  shifting 
the  burden  of  loss  that  was  rightfully  theirs  on  to  the 
shoulders  of  the  shipper's  or  bailor's  insurance  carrier. 
They  have  been  used  by  insurance  companies  in  such 
situations  for  many  decades,  and  from  time  to  time  in 
past  years  the  courts  have  had  occasion  to  pass  upon 
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the  legal  effect  of  such  transactions.  In  most  cases  the 
transactions,  used  for  the  purpose  referred  to,  were 
held  to  be  valid  arrangements  and  were  generally  up- 
held as  ''loans".  The  Supreme  Court  of  the  United 
States  passed  upon  this  type  of  an  arrangement  in  the 
case  of  Luckenhach  vs.  W.  J.  McCahan  Sugar  Refining 
Co,  (1918),  248  U.S.  139.  The  case  involved  the  ques- 
tion of  a  carrier's  liability  to  a  cargo  owner  for  dam- 
ages resulting  from  the  unseaworthiness  of  the  vessel. 
The  carrier  claimed  that  it  was  not  liable  because  the 
cargo  owner  had  already  been  compensated  by  insur- 
ance and  that  it  was  entitled  to  the  benefit  of  the  in- 
surance under  the  clause  in  the  bill  of  lading  which 
provided  that  in  case  of  a  loss  for  which  the  carrier 
shall  be  liable  it  should  have  ''the  full  benefit  of  any 
insurance  that  may  have  been  effected  upon  or  on  ac- 
count of  such  goods".  The  Court  held  that  the  insurer 
had  not  made  a  payment  but  had  advanced  a  loan  to 
the  cargo  owner  and  that  the  loan  receipt  was  valid 
evidence  of  such  transaction.  Justice  Brandeis  stated 
in  the  opinion : 

"Whether  the  transfer  of  money  or  other  thing 
shall  operate  as  a  payment,  is  ordinarily  a  mat- 
ter which  is  determined  by  the  intention  of  the 
parties  to  the  transaction.  Compare  The  Kimball, 
3  Wall.  37,  44,  18  L.Ed.  50.  The  insurer  could  not 
have  been  obliged  to  pay  until  the  condition  of 
their  liability — i.e.  non-liability  of  the  carrier — 
had  been  established.  The  shipper  could  not  have 
been  obliged  to  surrender  to  the  insurers  the  con- 
duct of  the  litigation  against  the  carrier,  until 
the  insurers  had  paid.  In  consideration  of  securing 
then  the  right  to  conduct  the  litigation,  the  in- 
surers made  the  advances.  It  is  creditable  to  the 
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ingenuity  of  business  men  that  an  arrangement 
should  have  been  devised  which  is  consonant  both 
with  the  needs  of  commerce  and  the  demands  of 
justice/' 

Since  the  Luckenbach  decision,  the  loan  receipt  has 
become  a  popular  device,  and  there  now  exists  a  conflict 
in  the  decisions  as  to  whether,  under  ordinary  circum- 
stances, such  transactions  constitute  payment.  Many 
courts,  perhaps  the  majority,  have  cited  the  Lucken- 
bach case  as  authority  for  the  proposition  that  a  loan 
receipt  transaction  does  not  constitute  payment  and 
that,  accordingly,  the  insured  remains  the  real  party 
in  interest.!  However,  as  the  district  court  pointed  out 
in  its  opinion  (R.  78)  the  Luckenbach  case  is  clearly 
distinguishable  from  this  case.  In  the  Luckenbach  case 
the  insurance  company's  liability  was  contingent  upon 
the  non-liability  of  the  carrier,  whereas  in  this  case  the 
surety  company's  liability  is  absolute.  As  stated  by  the 
district  court,  ''in  the  Luckenbach  case,  the  insurance 
company  was  not  obligated  to  pay  until  it  was  first 
established  that  the  carrier  was  not  liable  for  the  dam- 
ages. The  insurance  company  advanced  the  amount  of 
the  loss  as  a  loan  in  consideration  of  the  owner  of  the 
cargo  turning  over  to  it  the  direction  and  control  of 
the  owner's  suit  to  establish  the  carrier's  liability.  The 
court  upheld  the  arrangement  as  a  proper  one  to  pro- 
tect the  insurance  company's  interest  in  the  suit,  to 

1  See  for  example:  The  Plow  City  (3  Cir.  1941),  122  F.2d  816;  Mer- 
riman  vs.  Cities  Service  Co.  (D.C.S.D.  Mo.  1951),  11  F.R.D.  165;  Wil- 
liams vs.  Union  Pacific  Railroad  Co.  (D.C.  Neb.  1950),  94  F  Supp. 
174;  Blair  vs.  Espeland  (Minn.  1950),  43  N.W.  2d  274;  Shiman  Bros. 
&  Co.  vs.  Nebraska  National  Hotel  Co.  (1943),  143  Neb.  404,  9  N.W. 
2d  807;  State  Farm  Mutual  Auto  Insurance  Co.  vs.  Hall  (1942)  292 
Ky.  22,  165  S.  W.  2d  838;  and  Phillips  vs.  Clitton  Manufacturing  Co. 
(1944),  204  S.C.  496,  30  S.E.  2d  146. 
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establish  the  carrier's  liability  and  to  insure  prompt 

payment  to  the  insured  of  the  loss''. 

The  district  court  then  went  on  to  quote  from  Yezek 

vs.  Delaware  L.  &  W.  R.  Co.  (1941),  176  Misc.  553,  28 

N. Y.S.  2d  35,  supra,  to  illustrate  the  distinction : 

'The  insurer's  liability  to  the  insured  is  abso- 
lute when  the  loss  occurs.  No  shipper  or  other 
third  party  is  involved.  The  insured  is  entitled  to 
prompt  payment  without  resort  to  a  loan.  The 
transaction  is  held  to  be  a  payment.  *  *  *  It  was 
'payment  without  regard  to  its  form'.  The  socalled 
loan  was  a  fiction,  a  subterfuge  unnecessary  either 
to  protect  the  insurer  or  to  secure  prompt  payment 
to  the  insured." 

In  Rosenfeld  vs.  Continental  Building  Operating 
Company,  (D.C.  Mo.  1955),  135  F.  Supp.  465,  the  dis- 
trict court  had  before  it  a  similar  problem  of  determin- 
ing the  substantive  state  law  on  this  question.  We 
quote  from  the  opinion : 

''Rule  17(a)  requires  simply  that  'Every  action 
shall  be  prosecuted  in  the  name  of  the  real  party 
in  interest'.  That  means  that  the  one  who  seeks 
relief  upon  a  claim  must,  legally,  or  equitably, 
own  the  claim  under  the  substantive  law  of  the 
state.  United  States  v.  Allbaugh,  D.C.  Neb.,  83  F. 
Supp.  109;  Carlson  v.  Glenn  L.  Martin  Co.,  D.  C. 
Ohio,  103  F.  Supp.  153;  Capo  v.  C-0  Two  Fire 
Equipment  Co.,  D.C.N. J.,  93  F.  Supp.  4;  DuRoure 
V.  Alvord,  D.C.  N.Y.,  120  F.  Supp.  166,  and  Koepp 
V.  Northwest  Freight  Lines,  D.C.  Minn.,  10  F.R.D. 
524,  and,  therefore,  in  determining  who  is  the  real 
party  in  interest  under  Rule  17(a)  the  Court  must 
first  ascertain  who  has  the  substantive  right  of 
action  under  the  controlling  substantive  state  law, 
American  Fidelity  &  Casualty  Co.  v.  All-American 
Bus  Lines,  10  Cir.,  179  F.  2d  7,  10;  McWhirter  v. 
Otis  Elevator  Co.,  D.C.S.C,  40  F.Supp.  11,  and 
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Montgomery  Ward  &  Co.  v.  Callahan,  10  Cir.,  127 
F.  2d  32,  36.'^ 
The  court  then  proceeded  to  apply  the  substantive 
law  of  New  York,  the  state  where  the  loan  receipt  had 
been  executed  and  the  insured  had  received  payment. 
Its  decision  was  based  upon  the  New  York  law  to  the 
effect  that  loan  receipt  transactions  were  not  valid 
unless  authorized  in  the  particular  insurance  policy, 
and  the  court  held  that  the  loan  receipt  transaction  con- 
stituted payment.  In  that  respect  the  following  com- 
ment was  made : 

''I  am,  therefore,  of  the  opinion  that  the  sub- 
stantive law  of  New  York  upon  the  question,  as 
determined  by  the  last  decisions  of  its  highest 
court  above  cited,  is  that  if  the  policy  contains  pro- 
visions authorizing  the  insurer  to  settle  its  liabili- 
ties with  the  insured  by  a  loan,  the  loan  is  not 
payment,  but  otherwise  it  is  payment.  Here,  there 
is  no  provision  in  the  policy  authorizing  the  in- 
surer to  settle  its  liabilities  by  a  loan,  and,  there- 
fore, under  the  controlling  law  of  New  York,  the 
'loan'  was  payment,  and,  under  the  holding  of  the 
Supreme  Court  in  United  States  v.  Aetna  Casualty 
&  Surety  Co.,  338  U.S.  366,  70  S.Ct.  207,  94  L.Ed. 
171,  the  insurer  is  the  real  party  in  interest  and 
must  prosecute  the  suit  in  its  own  name." 
We  had  contended  before  the  district  court  that, 
since  the  loan  receipt  in  question  here  was  executed  in 
California,  California  law  applied  and  that  the  case 
was  controlled  by  American  Alliance  Insurance  Co.  vs. 
Capital  National  Bank  (1946),  75  Cal.  App.  2d  787, 
171  P.  2d  449.2  The  plaintiff  had  contended  that  Mon- 
tana law  was  applicable.  The  court  obviated  the  ne- 

2  For  decisions  of  other  state  courts  to  the  same  effect,  see:  Cleveland 
Paint  &  Color  Co.  vs.  Bower  Mfg.  Co.  (1951),  155  Ohio  St.  17,  97 
N.E.  2d  545;  and  McKenzie  vs.  North  River  Insurance  Co.  (1951), 
257  Ala.  265,  58  S.2d  581. 
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cessity  of  deciding  this  point  by  concluding  that  the 
Montana  supreme  court  would  view  the  transaction  as 
"payment"  rather  than  as  a  'ioan". 

(c)  Plaintiff  May  Not  Maintain  the  Action  as  Trustee  of  an 

Express  Trust 

In  its  first  order,  the  district  court  left  open  the 
question  whether  the  plaintiff  could  maintain  an  ac- 
tion in  its  own  name,  as  trustee  of  an  express  trust,  on 
behalf  of  Seaboard  Surety  Company.  The  theory  adopt- 
ed by  the  plaintiff  in  its  amended  complaint,  and  re- 
jected by  the  district  court  in  its  second  order,  is  that 
the  loan  receipt  constituted  an  express  trust,  entitling 
plaintiff  to  sue  in  its  own  name  under  the  provisions 
of  Rule  17(a),  Federal  Rules  of  Civil  Procedure. 

The  rule  announced  in  the  case  of  United  States  vs. 
Aetna  Casualty  &  Surety  Co,  (1949),  338  U.S.  366, 
precludes  the  adoption  of  the  trustee  theory,  once  it  is 
established  that  the  insured  has  been  paid  in  full.  That 
case  unequivocally  held  that  a  subrogee  which  has  paid 
an  entire  loss  must  sue  in  its  own  name.  To  our  knowl- 
edge there  have  been  no  federal  cases  involving  full 
payment  which  have  deviated  from  the  rule  announced 
in  that  case.  The  case  of  Dixey  vs.  Federal  Compress  & 
Warehouse  Co.  (8  Cir.  1942),  132  F.  2d  275,  relied  up- 
on by  the  plaintiff,  did  not  constitute  a  deviation  from 
the  rule  because  the  court  in  that  case  held  that  the 
plaintiffs  loss  had  not  been  paid.  On  page  279,  the 
opinion  states: 

''The  Supreme  Court  of  Tennessee  has  taken 
the  view  that  a  transaction  such  as  disclosed  by 
the  loan  receipts  in  the  instant  case,  is  not  in  fact 
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a  loan  but  must  be  considered  as  payment.  But  we 
think  the  weight  of  authority  sustains  the  hold- 
ing that  in  the  absence  of  evidence  to  the  contrary 
such  adjustments  constitute  loans  and  not  pay- 
ments." 

But  where,  as  here,  the  insured  has  been  fully  paid, 
the  rule  of  United  States  vs.  Aetna  Casualty  &  Surety 
Co,  (1949),  338  U.S.  366,  supra,  comes  into  play  and 
precludes  the  trustee  theory.  This,  in  effect,  was  the 
decision  in  Sunray  Oil  Corporation  vs.  Allbritton  (5 
Cir.  1951),  187  F.  2d  475,  which  held  that  plaintiff 
could  not  recover  on  behalf  of  his  workmen's  compensa- 
tion carrier.  We  quote  from  the  opinion  at  page  477 : 

''Finding  no  reversible  error  in  the  record,  we, 
therefore,  affirm  the  judgment,  except  as  to  the 
recovery  of  $13,084.70,  w^hich  had  been  paid  to 
Allbritton  by  the  w^orkmen's  compensation  insur- 
ance carrier,  and  which  Allbritton  had  sought  to 
recover  on  its  behalf.  Though  it  was  the  real  party 
in  interest,  with  the  right  to  sue  therefor,  it  was 
not  a  party  to  this  suit,  having  failed  and  refused 
to  prosecute  it  against  appellant.  Instead,  it  sought 
to  recover  without  suing  by  agreeing  with  appel- 
lee that,  if  he  would  bring  the  suit,  he  could  re- 
cover, and  hold  for  it,  all  sums  that  it  was  entitled 
to  recover  against  defendant  by  virtue  of  its  sub- 
rogation rights  under  the  laws  of  Texas.  Appellee 
accordingly  prayed  that  he  recover  and  hold  said 
sums  as  trustee,  but  this  he  could  not  do.  He  was 
not  the  trustee  of  an  express  trust  in  the  sense  of 
Rule  17(a),  which  provides  that  every  action  shall 
be  brought  in  the  name  of  the  real  party  in  inter- 
est but  that  the  trustee  of  an  express  trust  may 
sue  in  his  own  name  without  joining  with  him  the 
party  for  whose  benefit  the  action  is  brought." 

In  Gas  Service  Co.  vs.  Hunt  (10  Cir.  1950),  183  F. 
2d  417,  the  court,  in  holding  that  insurance  companies 
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which  paid  part  of  the  loss  should  have  been  joined, 
distinguished  the  federal  rule  requiring  joinder  from 
the  rule  in  some  states  permitting  the  insured  to  sue 
on  the  theory  that  he  is  a  trustee  for  the  insurer. 

In  any  event,  the  plaintiff  cannot  maintain  this  ac- 
tion as  trustee  of  an  express  trust.  If  any  trust  exists, 
it  must  arise  by  implication,  because  no  trust  is  ex- 
pressed in  Exhibit  B,  the  loan  receipt.  There  is  a  vast 
difference  between  the  loan  receipt  in  this  case  and  the 
one  involved  in  Dixey  vs.  Federal  Compress  &  Ware- 
house Co,  (8  Cir.  1942),  143  F.  2d  275.  This  loan  re- 
ceipt does  not  require  the  plaintiff  to  bring  any  action 
on  behalf  of  the  insured ;  on  the  contrary  it  specifically 
assigns  plaintiffs  interest  to  Seaboard,  and  contem- 
plates that  Seaboard  shall  bring  the  action.  The  doCu-- 
ment  in  the  Dixey  case  imposed  upon  plaintiff  the  duty 
to  prosecute  an  action  against  the  defendant,  and  to 
pay  over  to  the  insurer  any  sums  so  collected.  We 
quote  a  portion  of  the  document,  which  was  reproduced 
in  full  in  the  Dixey  opinion : 

'^and  we  hereby  agree  to  promptly  present  claim 
and,  if  necessary,  to  commence,  enter  into  and 
prosecute  suit  against  such  person  or  persons,  cor- 
poration or  corporations,  through  whose  negli- 
gence the  aforesaid  loss  was  caused,  or  who  may 
otherwise  be  responsible  therefor,  with  all  due  dil- 
ligence,  in  our  own  name,  but  at  the  expense  of  and 
under  the  exclusive  direction  and  control  of  the 
said  Penn.  Fire  Insurance  Company.'' 

No  such  duty  is  imposed  upon  the  plaintiff  by  the 

loan  receipt  agreement  in  this  case.  This  document 

does  not  contemplate  that  the  plaintiff  shall  prosecute 

any  action.  Any  right  of  action  existing  in  the  plaintiff 
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is  by  the  loan  receipt  fully  and  completely  assigned  to 
the  surety  company,  which  has  succeeded  to  all  of 
plaintiffs  rights  and  duties  in  connection  therewith. 
Consequently,  no  purpose  could  have  been  served  by  the 
creation  of  a  trust  and  none  was  expressed. 

III.  THE  AMENDED  COMPLAINT  FAILS  TO  STATE  A 
CLAIM  UPON  WHICH  EITHER  McNEIL  OF  SEA- 
BOARD CAN  RECOVER. 

In  its  first  order  the  district  court  refused  to  bring 
in  the  Seaboard  Surety  Company  as  an  additional  party 
plaintiff,  because  the  complaint  failed  to  state  a  claim 
upon  which  either  McNeil  or  Seaboard  could  recover. 
We  quote  from  the  portion  of  the  opinion  covering  this 
subject,  appearing  in  the  record  at  page  81 : 

*'The  case  of  Meyers  vs.  Bank  of  American  Nat. 
Trust  &  Savings  Assn.,  77  Pac.  (2d)  1987,  con- 
tains a  thorough  discussion  of  the  problem  of  when 
a  surety,  who  had  paid  a  loss  under  a  fidelity  bond, 
is  entitled  to  the  benefit  of  subrogation,  and  an 
exhaustive  analysis  of  the  cases  dealing  with  that 
subject.  That  case  points  out  that  a  surety's  right 
to  recover  by  way  of  subrogation  from  a  third  per- 
son does  not  stand  on  the  same  footing  as  its  right 
to  recover  from  its  principal ;  as  to  the  latter,  that 
right  is  absolute,  as  to  the  former  it  is  conditional. 
It  further  points  out  that  the  doctrine  of  subroga- 
tion has  with  almost  unanimity  been  held  not  to 
apply  in  favor  of  a  surety  on  a  fidelity  bond,  ex- 
cept only  as  against  persons  who  participated  in 
the  wrongful  act  of  the  wrongdoer.  The  ultimate 
holding  in  Meyers  vs.  Bank  of  America  is  that  in 
a  case  such  as  the  one  at  bar,  the  surety  who  has 
paid  the  loss  has  no  right  by  way  of  subrogation 
to  proceed  against  the  bank  unless  there  are  facts 
from  which  it  appears  that  in  equity  and  good 
conscience  the  bank  rather  than  the  surety  should 
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stand  the  loss.  This  holding  is  supported  by  the 
great  weight  of  authority,  and  what  is  more  im- 
portant here,  this  being  a  diversity  case,  it  is  the 
law  in  Montana  as  announced  in  American  Bond- 
ing Co.  vs.  State  Savings  Bank,  47  Mont.  332,  133 
Pac.  367. 

Therefore,  Seaboard  Surety  Company's  right 
to  maintain  an  action  against  the  defendant  bank 
under  the  doctrine  of  subrogation  depends  upon 
the  existence  of  equities  in  its  favor  outweighing 
those  in  favor  of  the  bank.  The  possibility  that 
such  equities  may  exist  is  suggested  by  evidence 
before  the  Court  in  the  affidavits  which  might 
tend  to  show  negligence  on  the  bank's  part  in 
cashing  and  charging  to  McNeil's  account  29  pur- 
ported payroll  checks  payable  to  the  same  individ- 
ual for  the  same  payroll  period.  The  Court  is  not 
now  concerned  with  the  questions  of  whether  the 
bank's  action  in  this  respect  amounted  to  negli- 
gence, and,  if  so,  whether  such  negligence  would 
constitute  a  sufficient  equity  in  favor  of  Seaboard 
to  entitle  it  to  maintain  an  action  against  the  bank 
under  the  doctrine  of  subrogation,  however,  be- 
cause the  complaint  in  this  case  contains  no  alle- 
gations of  such  negligence  or  of  any  other  equities 
that  might  exist  in  Seaboard's  favor.  It  is  the  ac- 
tion commenced  by  the  complaint  presently  on  file 
with  which  the  Court  is  concerned,  and  from  what 
has  been  said,  it  is  apparent  that  Seaboard  Surety 
Company  is  not  the  proper  party  plaintiff  to  that 
action,  or  otherwise  stated,  that  the  present  com- 
plaint does  not  contain  sufficient  allegations  to 
state  a  claim  upon  which  Seaboard  can  recover. 
While  Rules  19  and  21  of  the  Federal  Rules  of 
Civil  Procedure  authorize  the  Court  to  require  the 
joinder  of  an  indispensable  party  plaintiff  in  an 
action  pending  before  it,  they  do  not  authorize  the 
Court  to  require  the  joinder  of  a  party  in  an  ac- 
tion where  the  complaint  does  not  state  a  claim 
upon  which  such  party  can  possibly  recover,  and 
therefore  defendant's  motion  to  require  the  joind- 
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er  of  Seaboard  Surety  Company  as  a  party  plain- 
tiff is  denied/' 
In  an  attempt  to  circumvent  the  rules  laid  down  in 
the  cases  cited  by  the  court,  the  plaintiff  filed  its 
amended  complaint  in  which  it  added  allegations  of 
negligence  on  the  part  of  the  bank.  In  its  second  order, 
the  court  dismissed  the  amended  complaint  on  the 
ground  that  it  also  failed  to  state  a  claim  upon  which 
relief  could  be  granted.  The  court's  ruling  in  this  re- 
spect is  supported  by  ample  authority  in  addition  to 
the  authorities  cited  in  the  opinion. 

In  the  case  of  American  Alliance  Insurance  Co,  vs. 
Capital  National  Bank  (1946),  75  Cal.  App  2d  787, 
171  P.  2d  449,  snpra,  the  plaintiff  brought  an  action 
against  the  drawee  bank  to  recover  amounts  paid  on 
drafts  presented  by  plaintiff's  employee,  upon  which 
the  employee  had  forged  the  names  of  the  payees  and 
appropriated  the  proceeds  to  his  own  use.  Plaintiff  was 
indemnified  against  the  dishonest  conduct  of  its  em- 
ployee by  a  surety  company  and  was  compensated  for 
its  loss  by  a  loan  receipt  transaction  identical  to  the 
one  presented  in  this  record.  In  the  opinion  at  page 
451,  the  court  stated  the  respective  contentions  of  the 
parties  and  its  conclusion  as  follow^s : 

**The  respondent  contends  that  the  receipt  pre- 
viously mentioned  is  a  mere  subterfuge  on  the  part 
of  the  surety  company,  and  that,  properly  con- 
strued in  the  light  of  the  weight  of  authorities,  it 
shows  that  plaintiff  was  fully  compensated  for 
its  losses  before  the  commencement  of  this  suit  and 
therefore  has  no  valid  cause  of  action  against  the 
bank,  and  that  the  surety  company  was  not  en- 
titled to  be  subrogated  to  plaintiff  slights  against 
the  bank  upon  payment  of  its  losses  and  therefore 
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has  no  right  of  action  against  the  bank  which  it 
could  have  assigned  to  plaintiff  or  maintained  in 
its  own  name. 

The  appellant  contends  that  the  surety  company 
did  not  pay  plaintiff  its  losses  in  satisfaction  of 
its  surety  liability,  but,  on  the  contrary,  that  it 
merely  loaned  plaintiff  the  money  which  it  paid, 
as  the  receipt  therefor  clearly  indicates,  and  that 
said  receipt  authorized  plaintiff  sto,  and  it  did, 
institute  this  action  in  behalf  of  the  surety  com- 
pany. 

We  are  of  the  opinion  that,  since  the  plaintiff 
was  fully  compensated  for  its  loss  on  account  of 
the  forgeries  of  the  drafts  and  the  misappropria- 
tions of  funds  by  Dietz  before  the  commencement 
of  the  action,  it  could  not  maintain  this  suit  in  its 
own  behalf,  for  to  do  so  would  result  in  plaintiffs 
receiving  double  pay  for  its  losses,  and  that  it 
could  not  maintain  the  action  in  behalf  of  the 
surety  company,  the  indemnitor  of  plaintiff,  since 
it  was  not  entitled  to  be  subrogated  to  the  right  of 
plaintiff.  Meyers  vs.  Bank  of  America,  etc.,  Ass'n., 
11  Cal.  2d  92,  77  P.  2d  1084." 

The  court  then  discussed  the  case  of  Meyers  vs.  Bank 

of  America  (1938),  11  Cal.  2d  92,  77  P.  2d  1084,  to 

show  that  a  surety  company  which  pays  a  forgery  loss 

has  no  right  to  subrogation  entitling  it  to  recover 

against  the  drawee  bank.  In  doing  so,  the  court  stated 

at  page  452 : 

^'The  decision  in  the  Meyers  case  further  quotes 
with  approval  from  First  &  Tri  State  Nat.  Bank 
&  Trust  Co.  V.  Massachusetts  Bonding  &  Ins.  Co., 
102  Ind.  App.  361,  200  N.E.  449,  as  follows:  The 
doctrine  of  (subrogation)  has  been  applied  most 
frequently  in  the  courts  to  certain  types  of  in- 
surance cases.  It  has  with  almost  unanimity  been 
held  not  to  apply  in  favor  of  a  surety  on  a  fidel- 
ity bond,  except  only  against  persons  who  partici- 
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pated  in  the  wrongful  act  of  the  wrongdoer.  (Cit- 
ing numerous  authorities.)'  '' 

The  court  then  concluded  that  the  surety  company 

had  actually  paid  the  plaintiff  and  that  consequently 

plaintiff  had  no  right  of  action.  If  further  held  that 

the  plaintiff  had  no  standing  to  contend  that  it  sued 

as  an  assignee  for  collection,  and  in  that  connection  it 

made  the  following  important  statement  at  page  454 : 

''We  are  of  the  opinion  that  receipt  of  said 
money  by  plaintiff  was  in  payment  of  the  surety 
company's  bonded  liability  in  discharge  of  its  in- 
debtedness, and  not  as  a  mere  loan.  //  it  was  not 
a  "payment  of  the  liability  the  surety  company 
would  not  be  entitled  to  subrogation  and  it  there- 
fore had  no  cause  of  action  which  could  be  assigned 
to  plaintiff  for  collection,  as  we  have  previously 
heldr 

The  fact  that  the  form  of  plaintiff's  compensation 
is  immaterial  for  the  purpose  of  this  rule  was  more 
vividly  demonstrated  in  the  case  of  Hensley -Johnson 
Motors  vs.  Citizens  National  Bank  (1953),  122  Cal. 
App.  2d  22,  264  P.  2d  973.  This  also  was  an  action  by  a 
depositor  to  recover  from  the  drawee  bank  for  the 
amount  of  unauthorized  checks  cashed  by  one  of  its 
employees.  Fireman's  Fund  Indemnity  Company,  the 
surety,  paid  the  plaintiff  $1,378.64  for  certain  losses 
and  agreed  to  pay  the  plaintiff  $1,285.24  on  other 
losses  with  the  understanding  that  the  latter  sum  would 
be  paid  by  it  to  plaintiff  in  the  event  the  latter  failed 
to  recover  it  in  an  action  against  the  defendant.  The 
court  held  that  the  plaintiff,  by  reason  of  its  agree- 
ment with  Fireman's  Fund,  had  made  an  election  of 
remedies  and  thus  could  not  recover  against  the  drawee 
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bank.  The  opinion  contains  the  following  statements: 

''As  to  the  losses  after  August  2,  when  the 
amount  of  the  bond  was  $10,000,  defendant  ar- 
gues that  since  plaintiff  received  $1,378.64  from 
Fireman's  Fund  on  account  of  such  losses  and  an 
agreement  by  the  latter  to  reimburse  it  for  the 
balance  of  the  loss  after  that  date  should  plain- 
tiff not  recover  such  balance  in  an  action  against 
defendant,  it  was  reimbursed  in  full  and  plaintiff 
may  not  recover  the  loss  after  August  2  from  it. 
Plaintiff  argues  it  has  a  legal  right  to  collect  the 
balance  of  the  loss  after  August  2,  irrespective  of 
its  agreement  with  Fireman's  Fund. 

Plaintiffs  right  to  recover  the  amount  of  the 
checks  cashed  after  August  2,  1950,  depends  on 
the  legal  effect  of  its  acceptance  of  $1,378.64  from 
Fireman's  Fund  to  apply  on  losses  which  occurred 
after  that  date  and  the  agreement  of  the  latter  to 
pay  plaintiff  $1,285.24,  the  total  of  the  two  checks 
cased  after  August  2  less  the  amount  deposited  by 
Marchand  in  the  Bellflower  bank,  in  the  event 
plaintiff  failed  to  recover  that  sum  in  an  action 
against  defendant. 

There  are  two  independent  contracts  involved: 
one,  between  plaintiff  and  defendant  by  which  the 
latter  agreed  it  would  not  pay  the  checks  of  plain- 
tiff on  forged  endorsements,  the  other,  between 
plaintiff  and  Fireman's  Fund  by  which  the  latter 
agreed  to  reimburse  plaintiff  for  its  losses.  Both 
remedies  were  open  to  plaintiff  with  the  limitation 
that  there  could  be  but  one  satisfaction. 

Meyers  v.  Bank  of  America,  etc.,  Ass'n.,  11  Cal. 
2d  92,  77  P.  2d  1084,  holds  that  where  an  employer 
has  sustained  loss  as  a  result  of  his  employee's 
forging  endorsements  on  checks,  and  the  employ- 
er's surety  has  reimbursed  him  in  full  for  the 
loss,  the  surety  cannot  recover  from  the  bank 
since  the  surety  has  no  equities  superior  to  those 
of  the  bank.  See  27  Cal.  L.  Rev.  88. 

A  number  of  cases  hold  that  a  bank  depositer 
who  claims  that  a  bank  has  paid  out  his  money  to 
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a  person  not  entitled  to  receive  it  has  an  election 
to  sue  either  the  bank  or  the  person  who  received 
the  money  but  that,  if  he  chooses  to  sue  the  latter, 
he  thereby  precludes  himself  from  suing  the  bank. 
See  annotation  144,  A.L.R.  1440.  No  Dust  0  Co. 
V.  Home  Trust  Co.,  Mo.  App.,  46  S.W.  2d  203,  207, 
was  an  action  by  a  depositor  against  a  bank  for  the 
aggregate  of  checks  wrongfully  cashed  by  its  em- 
ployee. The  depositor-employer  accepted  a  note 
and  mortgage  from  a  relative  of  the  employee  in 
full  payment  of  his  shortages.  The  court  held  that 
by  accepting  the  note  and  mortgage  the  employer 
ratified  the  employee's  'act  in  cashing  the  checks 
in  question  at  the  defendant  bank',  citing  Cush- 
man  v.  Loker,  2  Mass.  106;  Lafitte,  Dufilho  &  Co. 
V.  Godchaux,  35  La.  Ann.  1161;  Ogden  v.  March- 
and,  29  La.  Ann.  61 ;  Glor  v.  Kelly,  49  App.  Div. 
617,  63  N.Y.S.  339;  McCoy  v.  Simon,  64  Wash. 
574,  117  P.  400;  Crute  v.  Burch,  154  Mo.  App. 
480,  482,  135  S.W.  1004;  Lokey  v.  Rudy-Patrick 
Seed  Co.,  Mo.  App.,  285  S.  W.  1028." 

And  at  page  978  in  the  opinion,  the  court  stated : 

''The  effect  of  the  agreement  between  plaintiff 
and  Fireman's  Fund  is  that  plaintiff  has  been  re- 
imbursed in  full  by  the  surety  for  the  losses  sus- 
tained after  August  2.  Plaintiff,  by  accepting  pay- 
ment of  $1,378.64  from  Fireman's  Fund,  together 
with  its  agreement  to  reimburse  it  in  full,  treated 
the  money  paid  out  after  August  2  as  belonging 
to  it  (plaintiff).  Having  treated  the  money  as  its 
own  and  having  secured  the  agreement  from  the 
surety,  it  will  not  now  be  allowed  to  reverse  its 
position  and  say  the  money  is  still  in  the  bank. 
When  plaintiff  accepted  the  agreement  from  the 
surety,  it  waived  its  claim  against  defendant." 

Another  case  which  was  cited  in  the  Hensleij- John- 
son case,  and  which  is  directly  in  point,  is  Liberty  Mu- 
tual Insurance  Co.  vs.  First  National  Bank  (Tex.  Civ. 
App.  1951),  239  S.W.  2d  738.  In  that  case  an  employee 
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obtained  payment  of  checks  from  the  drawee  bank  on 
forged  endorsements.  The  employer  recovered  the  de- 
falcations from  the  surety  on  the  employee's  fidelity 
bond.  The  employer  and  the  surety  executed  a  written 
instrument  which  declared  that  the  payment  for  the  de- 
falcations was  an  advance  and  that  the  employer  would 
prosecute  a  claim  against  the  bank  and  pay  over  such 
money  as  it  recovered  to  the  surety.  The  court  held  that 
the  plaintiff  had  elected  to  proceed  against  the  surety 
and  that  it  had  no  standing  in  an  action  against  the 
bank.  The  opinion  stated : 

'Tossibly  in  an  effort  to  avoid  the  effect  of  an 
election  of  remedies,  appellant  and  the  fidelity  in- 
surer executed  an  instrument  in  writing,  at  the 
,  time  the  claim  on  the  bond  was  paid,  which  de- 
clared that  the  sum  involved  was  being  advanced 
to  appellant,  and  that  appellant  would  prosecute 
a  claim  against  the  bank  at  the  cost  and  expense 
of  the  fidelity  insurer,  and  would  pay  over  to  the 
latter  such  money  as  it  might  recover  from  the 
bank. 

We  are  not  able  to  see  that  the  language  of  this 
writing  changed  either  the  form  or  the  substance 
of  what  was  done  by  way  of  making  claim  on  the 
fidelity  bond.  It  is  undisputed  that  claim  was 
made  on  the  bond,  and  that  the  full  amount  of  the 
defalcations  was  paid  to  appellant.  Appellant  elect- 
ed as  to  the  remedy  it  would  pursue,  and  prosecut- 
ed the  claim  on  the  fidelity  bond  to  a  successful 
conclusion.  To  call  this  transaction  a  loan  would 
be  to  ignore  the  realities  of  the  situation.  If,  as 
we  have  held,  the  doctrine  of  election  of  remedies 
is  applicable  to  the  case,  the  result  is  that  appellant 
waived  its  claim  against  the  bank,  and  had  no 
claim  against  the  bank  which  it  could  thereafter 
prosecute  on  behalf  of  the  fidelity  insurer,  or  as- 
sign to  it.'' 
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As  is  pointed  out  in  all  of  these  cases,  it  makes  no 
difference  whether  plaintiff  claims  to  be  suing  for  his 
own  account  or  as  a  trustee  or  assignee  for  collection. 
He  is  barred  from  an  action  on  the  former  theory  under 
the  doctrine  of  election  of  remedies,  and  he  has  no 
standing  to  sue  as  an  assignee  for  collection  because 
the  surety  had  no  right  of  subrogation  and  therefore 
had  no  claim  against  the  defendant  which  it  could  as- 
sign to  the  plaintiff. 

For  other  cases  in  point,  see  National  Surety  Com- 
pany vs,  Perth  Amboy  Trust  Co.  (3  Cir.  1935),  76  F. 
2d  87 ;  and  Midland  Savings  &  Loan  Co.  vs.  Trademen's 
National  Bank  (10  Cir.  1932),  57  F.  2d  686,  where  it 
was  held  that  a  depositor  could  not  recover  against  the 
drawee  bank  amounts  paid  on  forged  endorsements, 
where  it  had  previously  recovered  from  its  surety  com- 
pany. 

It  is  clear  that  the  amended  complaint  is  not  framed 
for  the  purpose  of  enforcing  an  alleged  right  of  sub- 
rogation on  behalf  of  Seaboard  Surety  Company.  The 
alleged  right  of  Seaboard  to  be  subrogated  to  the  rights 
of  plaintiff  is  nowhere  alleged  or  asserted,  and  there  is 
no  prayer  for  such  relief  in  the  amended  complaint.  Al- 
though the  plaintiff  has  attempted  to  allege  negligence 
on  the  part  of  the  defendant,  it  has  failed  to  assert  a 
claim  for  subrogation  on  the  basis  of  such  negligence. 
Furthermore,  it  has  not  alleged  the  existence  of  equities 
in  favor  of  Seaboard  Surety  Company  outweighing 
those  of  the  bank.  The  district  court's  order  expressly 
stated  that  such  allegations  are  a  necessary  part  of 
Seaboard's  action.   The  following  statement  appears 
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in  50  Am.  Jur.,  Subrogation,  Section  145,  at  page  774: 

''Ordinarily,  subrogation,  whether  sought  by 
the  plaintiff  or  the  defendant,  must  be  pleaded, 
and  the  facts  out  of  which  the  right  of  subroga- 
tion arises  must  be  set  forth  and  proved." 

Similar  comments  are  made  in  83  C.J.S.,  Subroga- 
tioUy  Section  63,  as  follows : 

''The  doctrine  of  subrogation  is  not  self-execut- 
ing, and  a  person  by  payment  does  not  ipso  facto 
become  subrogated  to  the  rights  of  the  creditor; 
he  acquires  only  a  right  to  a  subrogation  which 
must  be  actively  asserted  before  subrogation  can 
actually  take  place.  The  right  of  substitution  and 
the  intention,  express  or  implied,  to  enforce  the 
right  must  concur  to  make  a  case  for  subrogation. 

Subrogation  is  a  right  of  action  only  which  must 
be  established  by  a  judicial  proceeding  in  which 
two  distinct  sets  of  facts  are  involved,  that  is, 
those  which  show  the  right  to  be  subrogated  and 
those  which  show  that  the  claim  to  which  subro- 
gation is  had  may  be  enforced  against  the  princi- 
pal." 

In  any  event  it  would  be  futile  for  the  Seaboard 
Surety  Company  to  attempt  to  assert  a  right  of  subro- 
gation against  the  bank  in  this  case,  because  McNeil 
Construction  Company  has  no  cause  of  action  to  which 
the  surety  can  become  subrogated.  This  is  so  because 
McNeil  proceeded  against  the  forger  (through  his  sure- 
ty) and  recovered  from  that  source  before  proceeding 
against  the  bank.  As  the  district  court  pointed  out  in 
its  order,  the  surety  company  stands  in  an  entirely 
different  position  in  this  case  as  distinguished  from  a 
case  where  it  is  suing  the  principal  debtor.  The  court 
observed  the  fact  that  the  doctrine  of  subrogation  has 
with  almost  unanimity  been  held  not  to  apply  in  favor 
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of  a  surety  on  a  fidelity  bond,  except  only  as  against 
persons  who  participated  in  the  wrongful  act  of  the 
wrongdoer.  The  reasons  for  this  are  obvious :  the  surety 
company  undertook  for  profit  to  guarantee  the  acts  and 
doings  of  the  very  person  who  caused  the  loss ;  further- 
more, there  is  available  to  it,  under  a  proper  application 
of  the  doctrine  of  subrogation,  an  action  against  the 
wrongdoer. 

Here  it  is  not  even  intimated  that  the  bank  partici- 
pated in  the  wrongful  act  of  the  employee  who  forged 
the  checks.  The  action  is  based  upon  an  alleged  right 
of  McNeil  Construction  Company  to  recover  for  negli- 
gence of  the  bank  in  honoring  the  forged  checks.  Any 
right  of  action  which  McNeil  might  have  had  on  this 
theory  has  been  extinguished  by  virtue  of  McNeil's 
election  to  proceed  against  the  surety,  and  by  payment 
in  full.  Since  McNeil  has  no  action  against  the  bank 
in  its  own  behalf,  there  is  nothing  to  which  Seaboard 
Surety  can  become  subrogated. 


IV.  CONCLUSION 

In  conclusion,  we  submit  that  the  Order  and  Judg- 
ment of  the  district  court  should  be  affirmed  for  the 
following  reasons: 

1.  Appellant  has  no  standing  to  complain  of  any  al- 
leged error  committed  by  the  court  prior  to  the  time 
that  appellant  voluntarily  filed  its  amended  complaint. 

2.  The  district  court's  interpretation  of  Montana 
law,  on  the  question  whether  the  loan  receipt  consti- 
tuted payment,  should  be  upheld  because  it  is  not  mani- 
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festly  contrary  to  any  decisions  of  the  Montana  su- 
preme court. 

3.  Appellant  is  not  the  real  party  in  interest  and 
may  not  maintain  this  action  on  the  theory  that  it  is 
the  trustee  of  an  express  trust. 

4.  The  amended  complaint  does  not  state  a  claim 
upon  which  either  the  appellant  or  Seaboard  Surety 
Company  can  recover. 

Respectfully  submitted, 

LUXAN  &  SCRIBNER 
A.  W.  SCRIBNER 

Attorneys  for  Appellee 
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I. 

JURISDICTION 

This  is  an  appeal  from  a  final  order  of  District  Judge 
W.  D.  Murray  dismissing  the  amended  complaint  in  this 
action  before  joinder  of  issue  and  on  defendant's  motion 
on  the  ground  that  plaintiff  is  not  the  real  party  in  inter- 
est (R.  89-91).  For  convenience  Appellant  will  be  re- 
ferred to  either  as  "plaintiff"  or  "McNeil"  and  Appellee 
as  "defendant".    Jurisdiction  is  based  on  diversity  of  citi- 


zenship  (28  U.S.C.A.  1332),  the  plaintiff  being  a  Cali- 
fornia corporation  (R.  10,  20)  and  the  defendant  being 
a  Montana  banking  corporation  (R.  11,  20).  The  amount 
in  controversy  exclusive  of  interest  and  costs  exceeds 
$3,000.00  (R.  5,  21).  This  Court  has  appellate  jurisdic- 
tion under  28  U.S.C.A.  1291. 

II. 
THE  QUESTIONS  PRESENTED 

There  are  two  decisions  of  the  District  Court  involved 
on  this  appeal.  One,  dismissing  the  original  complaint 
with  leave  to  plead  over  (R.  74-84).  The  second  was  a 
final  order  dismissing  the  amended  complaint  (R.  89- 
91).  This  action  is  one  brought  by  plaintiff  as  a  de- 
positor of  the  defendant  to  recover  the  amount  paid  by 
defendant  from  plaintiff's  account  on  29  forged  payroll 
checks.  Plaintiff  had  a  contract  of  insurance  with  Sea- 
board Surety  Co.  covering  the  loss.  Seaboard,  however, 
instead  of  paying  the  loss  and  being  subrogated,  loaned 
the  money  to  plaintiff,  which  in  turn  executed  a  loan  re- 
ceipt agreement,  a  copy  of  which  is  set  forth  on  pages 
37  to  39  of  the  Record.  Thereafter,  plaintiff  filed  this 
suit. 

The  District  Court  held  in  dismissing  the  first  com- 
plaint that  it  would  not  recognize  loan  receipt  agree- 
ments as  such;  that,  on  the  contrary,  the  loan  was  in  fact 
payment;  it  reserved  decision  on  the  question  of  whether 
McNeil  could  maintain  the  action  as  trustee  of  an  ex- 
press trust  and  held  that  no  equities  were  pleaded  suf- 
ficient to  show  Seaboard  should   recover,   although  ex- 


istence  of  such  equities  appeared  in  affidavits;  and  that 
plaintiff  should  plead  over  showing  its  equitable  right 
to  relief.  The  Court  in  its  second  decision  dismissing  the 
amended  complaint  held  that  McNeil  could  not  main- 
tain this  action  as  trustee  of  an  express  trust  under  Rule 
17  (R.  90). 

These  two  rulings  of  the  Court  present  the  primary 
problems  before  this  Court  on  this  appeal.  The  basic 
mistake  made  by  the  District  Court,  and  which  probably 
had  a  decisive  influence  on  its  decision,  was  in  assuming 
that  through  the  device  of  a  "loan  receipt"  the  plaintiff 
and  its  surety  could  avoid  equitable  defenses  which  would 
be  available  against  the  Surety  but  not  the  insured.  Such 
is  not  our  contention,  and  it  is  unnecessary  to  determine 
this  question  in  disposing  of  this  appeal.  Admitting  for 
the  sake  of  argument  that  these  defenses  are  available, 
we  claim  the  loan  receipt  enables  plaintiff  to  maintain 
this  suit  and  that  the  undisputed  facts  show  that  defend- 
ant's gross  carelessness  entitles  plaintiff  to  summary  judg- 
ment. American  Surety  Co,  v.  Bank  of  California,  133 
Fed.  (2d)  160  (C.  A.  9th,  1943). 

III. 
STATEMENT  OF  THE  CASE 
A.     THE  ORIGINAL  COMPLAINT 

The  complaint  originally  filed  in  this  action  alleged: 

1.  Plaintiff,  a  California  corporation,  deposited 
with  defendant,  a  Montana  banking  corporation,  a 
sum  in  excess  of  $5,000.00  in  a  checking  account  for 
the  purpose,  among  other  things,  of  drawing  on  said 
amount  for  wages  to  be  paid  to  employees  of  the  plain- 


tiff.  Between  September  13,  1956  and  September  28, 
1956,  the  plaintiff  employed  one  Lex  Lamb  as  a  night- 
watchman  and  that  unknown  to  the  plaintiff.  Lamb 
stole  400  blank  payroll  checks  numbered  8401  to  8800, 
inclusive,  from  offices  maintained  by  the  plaintiff  in 
Yellowstone  National  Park  where  the  plaintiff  was 
doing  construction  work  (R.  4). 

2.  On  September  26,  1956  Lamb  forged  the 
plaintiff's  name  to  29  of  the  checks  stolen,  each  in 
the  sum  of  $143.04;  Lamb  then  cashed  the  checks 
which  were  paid  by  the  defendant  from  funds  on  de- 
posit with  the  defendant  by  the  plaintiff  in  the  total 
sum  of  $4,148.16.  The  Livingston  State  Bank  was 
advised  of  the  theft  of  the  400  payroll  checks  and  the 
forgery  of  29  thereof  on  or  about  October  26,  1956, 
which  was  within  thirty  days  after  the  discovery  by 
the  plaintiff  of  the  theft  of  the  checks,  and  that  the 
defendant  refuses  to  refund  to  the  plaintiff  the  said 
sum  of  $4,148.16,  which  is  due  and  owing  to  the 
plaintiff  from  the  defendant.  Damages  in  that  amount 
are  demanded  together  with  interest  at  the  rate  of  six 
per  cent  (6%)   from  November  1,   1956  (R.  5). 

B.     DEFENDANTS  MOTION 

The  defendant  appeared  generally  by  motion  to:  (a) 
dismiss  the  action  pursuant  to  Section  1406  of  Title  28 
of  the  United  States  Code  on  the  ground  that  the  action 
is  filed  in  the  wrong  division  (R.  6)  ;  (b)  dismiss  the  ac- 
tion because  the  complaint  did  not  state  a  claim  against 
the  defendant  upon  which  relief  could  be  granted  (R.  6) ; 
(c)  transfer  the  action  from  the  Billings  Division  where 
it  was  originally  filed  to  the  Helena  Division  pursuant 
to  Section  1406  of  Title  28  of  the  United  States  Code 
(R.  6)  ;  and  (d)  require  the  joinder  of  Seaboard  Surety 
Company  as  a  party  plaintiff  on  the  ground  that  Seaboard 
Surety  Company  was  the  real  party  in  interest  (R.  7). 
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This  last  phase  of  the  motion  to  require  the  joinder  of 
Seaboard  Surety  Company  was  based  upon  an  affidavit 
submitted  with  the  motion  stating  on  information  and 
belief  that  the  plaintiff  had  a  contract  of  insurance  with 
Seaboard  Surety  Company  and  that  Seaboard  had  paid 
the  loss  and  was  subrogated  to  the  rights  of  the  plaintiff 
(R.  8-9). 

The  plaintiff  filed  an  affidavit  in  opposition  to  the 
latter  portion  of  the  motion  (R.  33).  This  affidavit  ad- 
mitted that  Seaboard  Surety  Company  issued  an  indem- 
nity bond  on  behalf  of  the  plaintiff  but  alleged  that  no 
payment  had  been  made  by  Seaboard  under  this  bond, 
but  that  on  the  contrary  Seaboard  Surety  Company  had 
loaned  $4,148.16  to  McNeil  Construction  Company  pur- 
suant to  a  loan  receipt  agreement,  a  copy  of  which  is  set 
forth  on  pages  37  to  39  of  the  Transcript. 

C.  PLAINTIFFS  REQ  VEST  FOR  ADMISSIONS 
Immediately  after  defendant's  appearance,  plaintiff 

served  and  filed  a  Request  for  Admissions  asking  the  de- 
fendant to  (1)  admit  formal  allegations;  (2)  admit  that 
the  checks  were  forged;  (3)  admit  that  they  were  paid 
by  defendant;  (4)  admit  that  Lex  Lamb,  an  employee  of 
McNeil,  was  the  forger;  and  (5)  admit  the  genuineness 
of  letters  from  the  defendant  to  the  plaintiff  (R.  10-19). 

D.  THE  DEFENDANTS  RESPONSE  TO  THE 
REQUEST  FOR  ADMISSIONS 

The  defendant  admitted  some,  but  not  all,  of  the  re- 
quests filed  by  the  plaintiff  (R.  20).  It  claimed  that  it 
was  unable  to  truthfully  admit  or  deny  that  the  29  pay- 


roll  checks  were  forged  and  that  it  was  impossible  for 
the  defendant  to  secure  the  necessary  information  by  rea- 
sonable inquiry  (R.  21).  This  denial  was  made  despite 
the  fact  that  each  of  the  29  payroll  checks  cashed  by  the 
defendant  were  payable  to  the  same  individual;  each  for 
the  same  amount;  each  for  the  same  payroll  period  (R. 
16,  17,  21,  30-33);  each  was  dated  either  September  25 
or  September  26  (R.  16).  The  defendant  also  stated  that 
it  was  unable  to  either  truthfully  admit  or  deny  that  Lex 
Lamb  admitted  to  agents  of  the  Federal  Bureau  of  In- 
vestigation that  he  had  stolen  the  400  payroll  checks  and 
forged  plaintiff's  name  to  29  of  them  (R.  22).  The  de- 
fendant likewise  claims  that  it  was  impossible  for  them 
to  secure  the  necessary  information  from  the  FBI  by 
reasonable  inquiry  (R.  23). 

E.     THE  PLAINTIFF'S  MOTION  FOR 
SUMMARY  lUDGMENT 

Before  defendant's  various  motions  referred  to  in 
subdivision  B  above  were  argued,  the  plaintiff  filed  a 
Motion  for  Summary  Judgment  based  upon  the  affidavits 
of  Lexington  Lamb,  R.  H.  Westland  and  Weymouth  D. 
Symmes.  Lamb's  affidavit  (R.24),  obtained  by  plaintiff 
because  of  defendant's  frivolous  refusal  to  admit  that 
Lamb  forged  these  checks,  asserted  that  he  was  employed 
by  the  McNeil  Construction  Company  in  September, 
1956,  for  two  or  three  weeks  as  a  nightwatchman,  ambu- 
lance driver,  and  switchboard  operator,  and  that  he  left 
this  job  voluntarily  at  the  end  of  one  of  his  shifts  by 
merely  leaving  at  the  end  of  the  job,  and  that  prior  to 


leaving  McNeil  and  while  he  was  still  on  McNeil's  pay- 
roll, he  took  a  number  of  blank  payroll  checks  from  Mc- 
Neil, made  out  29  or  30  of  them  payable  to  Lex  Lamb, 
each  for  $143.04,  forged  McNeil's  name  to  the  checks, 
and  cashed  them  at  various  places  (R.  24-26). 

Westland's  affidavit  (R.  27)  asserted  that  he  was 
project  manager  of  the  McNeil  Construction  Company 
for  certain  work  being  conducted  in  Yellowstone  Na- 
tional Park  in  September,  1956.  That  during  this  period 
of  time  the  company  maintained  offices  at  or  near  Can- 
yon Village  in  the  Park.  He  also  asserted  that  "In  the 
construction  business  there  is  a  rapid  turnover  of  work- 
men by  reason  of  the  fact  that  most  workers  employed 
by  construction  companies  are  transients."  That  Yellow- 
stone National  Park  has  no  permanent  residents  or  in- 
habitants capable  of  being  hired  to  do  the  necessary  man- 
ual labor,  and  that  as  a  consequence  when  workmen  are 
employed  it  is  virtually  impossible  to  check  upon  their 
back  records.  That  Lamb  was  employed  from  September 
13,  1956  to  September  27,  1956,  that  he  had  a  Social  Se- 
curity Card.  That  McNeil  Construction  Company's 
checks  were  kept  in  a  four-drawer  file  cabinet  in  the 
timekeeper's  office,  that  during  the  daytime  when  con- 
struction work  was  going  on  this  office  was  always  oc- 
cupied by  trusted  employees,  and  that  every  evening  and 
night  the  only  access  to  this  office  was  through  a  locked 
door  or  window  or  a  small  pass  window;  that  on  October 
26,  1956,  he  received  a  phone  call  from  Mr.  Coghland, 
an  employee  of  the  defendant,  advising  the  affiant  that 
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he  had  two  payroll  checks  which  he  "thought"  were 
forged.  Upon  receiving  this  phone  call  an  immediate 
examination  of  blank  checks  was  made  and  one  package 
was  missing  which  included  checks  numbered  8401  to 
8800,  and  that  this  was  the  first  notice  they  had  that  their 
printed  payroll  checks  had  been  stolen  (R.  27-29). 

Symmes,  in  his  affidavit  (R.  30),  asserted  that  he  had 
28  of  the  29  forged  payroll  checks  in  his  possession.  Each 
check  was  for  $143.04;  that  from  an  examination  of  the 
checks  the  first  check  received  by  The  Livingston  State 
Bank  was  number  8650  and  it  was  dated  September  25, 
1956;  it  recited  that  the  payee's  badge  number  w^as  77631, 
that  it  was  for  the  pay  period  ending  ^'9-26-56"  payable 
to  the  order  of  ''Lex  Lamb."  It  was  received  by  the  bank 
on  or  before  October  1,  1956,  and  was  stamped  paid  on 
^MO-1-56".  That  on  October  2,  1956,  the  bank  received 
three  identical  checks,  each  payable  to  Lex  Lamb,  each 
in  the  sum  of  $143.04,  each  dated  September  25,  1956, 
except  one  which  was  dated  September  26,  1956,  and  each 
recited  on  their  face  that  they  were  for  the  pay  period 
''9-26-56",  each  was  endorsed  by  "Lex  Lamb",  each  was 
stamped  "paid  10-2-56".  On  October  3,  1956,  eight  of 
these  checks  cleared  through  The  Livingston  State  Bank, 
each  was  marked  paid  on  the  same  date,  each  was  dated 
September  26,  1956,  each  was  payable  to  the  order  of  Lex 
Lamb,  and  each  was  for  the  payroll  period  ending  "9- 
26-56".  On  October  4,  1956,  six  checks  were  stamped 
paid  by  The  Livingston  State  Bank  on  "10-4-56",  each 
was  payable  to  the  order  of  Lex  Lamb  in  the  sum  of 


$143.04,  each  was  for  the  pay  period  ending  "9-25-56". 
On  October  5,  1956,  three  checks  identical  to  the  checks 
heretofore  described  were  stamped  paid  by  The  Living- 
ston State  Bank,  each  was  for  the  same  amount,  each  was 
for  the  same  payroll  period.  On  October  6,  1956,  three 
more  checks  were  stamped  paid  by  The  Livingston  State 
Bank,  each  identical  to  the  foregoing  checks,  each  pay- 
able to  Lex  Lamb,  each  for  the  identical  amount,  and 
each  for  the  same  payroll  period.  On  October  6,  1956, 
three  more  of  the  checks  cleared  the  bank  and  were 
stamped  paid  on  that  date.  On  October  9,  1956,  four 
checks  identical  to  the  foregoing  were  stamped  paid  by 
the  bank  and  that  the  29th  check  was  not  in  deponent's 
possession  (R.  30-33).  All  of  these  checks  are  before  this 
Court  in  their  original  form. 

F.     THE  AFFIDAVIT  IN  OPPOSITION  TO 
PLAINTIFF'S  MOTION  FOR  SUMMARY 
JUDGMENT 

The  defendant  submitted  one  affidavit  in  opposition 
to  the  Motion  for  Summary  Judgment.  The  substance 
of  the  affidavit  was,  first,  that  the  defendant  did  not  have 
time  to  obtain  the  facts  because  only  (R.  42)  "three 
months"  have  elapsed  since  the  date  the  action  was  com- 
menced; second,  that  plaintiff  was  guilty  of  negligence 
in  employing  Lamb,  which  was  the  proximate  cause  of 
its  loss,  although  no  facts  were  set  up  in  support  of  this 
contention  (R.  43)  ;  third,  that  the  real  party  in  interest 
was  Seaboard  Surety  Company  (R.  45)  ;  and  fourth,  that 
prior  to  the  loss  Seaboard  Surety  Company  had  issued 
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to  plaintiff  a  ^'general  depositors  forgery  bond,"  which 

not  only  indemnified  the  plaintiff  but  also  its  depository 

banks   (R.  45),  although  it  admitted  the  bond  did  not 

cover  losses  caused  by  the  fraud  of  an  employee.  (R.  45). 

G.    PLAINTIFFS   SUPPLEMENTAL    AFFIDA- 
VIT IN  SUPPORT  OF  ITS  MOTION  FOR 
SUMMARY  JUDGMENT 

After  receiving  the  affidavit  submitted  in  opposition 
to  the  plaintiff's  Motion  for  Summary  Judgment,  it  filed 
a  supplemental  affidavit  signed  by  F.  V.  O'Brien  (R. 
46),  superintendent  of  claims  of  Seaboard  Surety  Com- 
pany, which  alleged  in  substance  that  Seaboard  had  is- 
sued to  McNeil  two  bonds,  copies  of  which  were  attached 
to  the  affidavit.  The  first  bond  was  a  blanket  position 
bond  issued  by  Seaboard  Surety  Company  to  McNeil 
Construction  Company.  This  bond  did  not  underwrite 
depository  banks  but  provided  that  Seaboard  agreed  to 
indemnify  McNeil  for  any  loss  caused  by  the  theft  or 
other  dishonest  act  of  any  employee  "through  any  fraudu- 
lent or  dishonest  act  or  acts  committed  by  any  one  or  more 
of  the  employees  ***  during  the  term  of  this  bond  ***  or 
within  thirty  days  after  leaving  the  service  of  the  in- 
sured." (R.  48).  Admittedly  the  dishonest  acts  occurred 
within  this  thirty-day  period.  This  bond  did  not  protect 
depository  banks.  The  other  bond  was  a  depositors  forg- 
ery bond,  and,  by  its  terms,  did  not  cover  acts  of  McNeil's 
employees,  although  it  did  run  to  depository  banks.  (R. 
69). 
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IV. 

THE  THREE  DECISIONS  OF  THE  DISTRICT 

COURT 

All  of  these  motions  were  first  presented  to  District 
Judge  W.  J.  Jameson,  who  (1)  granted  the  defendant's 
Motion  for  a  Change  of  Venue  and  ordered  the  transfer 
of  the  action  to  the  Helena  Division;  (2)  denied  defend- 
ant's Motions  to  Dismiss;  and  (3)  declined  to  rule  upon 
the  plaintiff's  Motion  for  Summary  Judgment  in  view 
of  the  fact  that  the  case  was  being  transferred  to  another 
division  before  another  judge  (R.  72,  73).  The  decision 
of  Judge  Jameson  is  reported  in  155  Fed.  Supp.  658.  We 
assign  no  error  for  any  ruling  of  Judge  Jameson  in  that 
decision. 

The  motion  left  pending  by  Judge  Jameson's  decision 
was  then  considered  by  Judge  W.  D.  Murray,  who, 
among  other  things  (160  Fed.  Supp.  809),  granted  de- 
fendant a  conditional  summary  judgment  (R.  84),  though 
no  such  application  had  been  made,  with  leave  to  the 
plaintiff  to  amend  its  complaint  (R.  74-84)  stating,  first, 
that  he  would  not  recognize  the  loan  receipt  as  such,  but 
only  as  payment  of  McNeil  in  full,  and,  second, 

"If  McNeil  is  bringing  the  action  as  a  trustee  of  an 
express  trust  under  the  loan  receipt,  it  is  Seaboard 
Surety  Company's  action  that  it  is  bringing  and  as 
pointed  out  above  under  Meyers  v.  Bank  of  America, 
supra,  and  American  Bonding  Co.  v.  State  Savings 
Bank,  supra,  cases,  a  necessary  part  of  Seaboard's  ac- 
tion, if  any,  is  allegations  and  proof  of  equities  in  fa- 
vor of  Seaboard  outweighing  those  in  favor  of  the 
defendant  bank,  and  the  complaint  is  devoid  of  such 
allegations. 
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'Therefore,  because  from  everything  that  is  be- 
fore the  Court  it  appears  that  there  may  be  equities 
in  favor  of  Seaboard  which  entitle  it  to  recover,  and 
because  McNeil  has  suggested  the  possibility  that  it 
should  be  permitted  to  make  the  recovery  on  behalf 
of  Seaboard  as  a  trustee  of  an  express  trust,  and  in 
the  interest  of  justice,  McNeil  Construction  Company 
is  granted  twenty  days  within  which  to  file  an  amend- 
ed complaint,  otherwise  summary  judgment  will  be 
ordered  for  defendant." 

We  know  of  no  case  or  Rule  approving  or  authorizing 
conditional  summary  judgment  in  view  of  the  fact  that 
summary  judgment  is  a  decision  on  the  merits.  In  grant- 
ing judgment  the  Court  necessarily  took  into  considera- 
tion facts  extrinsic  to  the  complaint  contained  in  affi- 
davits (Seaboard's  "loan"),  but  ignored  the  extrinsic  facts 
in  those  same  affidavits  showing  equities  in  favor  of 
Seaboard  against  defendant.  The  Court  likewise  ignored 
Rule  8(a)  (2)  of  the  Federal  Rules  of  Civil  Procedure. 
In  1  Fed.  Prac.  &  Proc,  Barron  &  Holtzoff,  Sec.  255, 
p.  431,  it  is  stated  : 

"Under  Rule  8(a)  (2),  only  'a  short  and  plain 
statement  of  the  claim  showing  that  the  pleader  is 
entitled  to  relief  is  required.  If  the  claim  for  relief 
is  stated  with  brevity,  conciseness  and  clarity,  this  is 
all  that  is  necessary.  This  provision  indicates  clearly 
the  intention  of  the  rules  to  avoid  technicalities  and 
to  require  only  that  the  pleading  give  the  opposing 
party  fair  notice  of  the  nature  and  basis  or  grounds 
of  the  claim  and  a  general  indication  of  the  type  of 
litigation  involved.  Pleadings  are  liberally  construed 
under  Rule  8(f)  and  a  complaint  is  not  subject  to  dis- 
missal unless  it  appears  to  a  certainty  that  no  relief 
can  be  granted  under  any  set  of  facts  which  can  be 
proved  in  support  of  its  allegations." 
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The  nature  of  the  decision  under  consideration  and 
the  act  of  the  Court  in  granting  defendant  a  conditional 
summary  judgment  without  any  application  on  the  part 
of  the  defendant,  put  the  plaintiff  in  a  precarious  posi- 
tion. If  the  plaintiff  refused  to  amend  and  permitted 
judgment  to  be  entered,  that  judgment  would  have  been  a 
judgment  on  the  merits  which  would  have  precluded 
both  McNeil  and  Seaboard  from  again  filing  suit  if,  on 
appeal,  this  Court  should  affirm.  Celanese  Corp.  v.  John 
Clark  Industries,  214  Fed.  (2d)  551,  (C.  A.  5th  1954). 

The  Court  overlooked  the  fundamental  rule  hereto- 
fore uniformly  applied  by  all  courts  considering  summary 
judgment  that 

"On  a  Motion  for  Summary  Judgment,  the  formal 
issues  presented  by  the  pleadings  are  not  controlling 
and  the  Court  must  consider  the  affidavits  and  other 
matters  presented  by  the  parties  to  determine  whether 
the  motion  should  be  granted,  ***  On  such  a  motion 
the  Court  considers  the  entire  setting  of  the  case  and 
all  papers  of  record.  The  pleadings  as  a  whole,  and 
not  merely  the  complaint,  are  considered.  In  addi- 
tion to  the  pleadings,  the  Court  considers  affidavits, 
admissions,  stipulations,  depositions,  and  answers  to 
interrogatories."     (Italics  ours) 

3  Fed.  Prac.  &  Proc,  Barron  &  Holtzoff, 
Sec.  1236,  p.  89. 

In  the  same  volume  of  Federal  Practice  &  Procedure 

Section  1240,  p.  105,  it  is  stated: 

"A  motion  to  dismiss  for  lack  of  jurisdiction,  im- 
proper venue,  insufficiency  of  process,  insufficiency 
of  service,  and  failure  to  join  an  indispensable  party 
contemplates  a  dismissal  of  the  claim  and  not  a  judg- 
ment on  the  merits  for  either  party.  A  motion  to  dis- 
miss for  failure  to  state  a  claim  upon  which  relief  can 
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be  granted,  besides  asking  for  a  dismissal,  is  by  its 
terms  a  contention  that  the  pleading  to  which  it  is  ad- 
dressed does  not  in  itself  sufficiently  state  a  claim 
for  relief.  A  motion  for  judgment  on  the  pleadings 
is  based  upon  the  ground  that  the  moving  party  is  en- 
titled to  a  judgment  on  the  face  of  the  pleading  them- 
selves. On  the  other  hand,  a  party  moving  for  sum- 
mary judgment  contends  that  on  the  basis  of  the  entire 
record — pleadings,  depositions,  admissions,  and  affi- 
davits of  both  parties — there  is  no  genuine  issue  as  to 
any  material  facts  and  that  he  is  entitled  to  a  judg- 
ment as  a  matter  of  law." 

In  view  of  the  foregoing,  it  can  be  seen  that  the  Dis- 
trict Court  precluded  the  plaintiff  from  risking  the  entry 
of  judgment  and  testing  the  validity  of  the  Court's  de- 
cision that  a  loan  receipt  agreement  would  not  be  recog- 
nized as  such  but  was,  in  fact,  payment,  for  the  decision 
had  the  legal  effect  of  not  only  granting  the  defendant 
summary  judgment  against  McNeil  Construction  Com- 
pany but  also  summary  judgment  against  Seaboard  Surety 
Company.  Barron  and  Holtzoff,  supra,  and  the 
Celanese  Corp.  Case  supra.  In  view  of  this  fact,  the 
plaintiff  had  no  alternative  but  to  file  an  amended  com- 
plaint. 

The  amended  complaint  specifically  alleged  negli- 
gence on  the  part  of  The  Livingston  State  Bank  in  cash- 
ing these  29  payroll  checks,  and,  compelled  by  the  Court's 
order,  alleges  in  substance  that  McNeil  Construction 
Company  was  bringing  this  action  on  behalf  of  Seaboard 
Surety  Company  as  trustee  of  an  express  trust.  After  the 
amended  complaint  was  filed,  the  defendant  again  made 
a  motion  to  (1)  dismiss  the  action  because  the  amended 
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complaint  did  not  state  a  claim  against  the  defendant  upon 
which  relief  could  be  granted,  and  (2)  alternatively,  to 
require  the  joinder  of  Seaboard  Surety  Company  as  a 
party  plaintiff.  By  summary  order  the  Court  did  not 
consider  the  alternative  of  compelling  joinder  of  Sea- 
board but  granted  defendant's  motion  to  dismiss  the  com- 
plaint because  (R.  89,  90), 

''The  Court  is  of  the  opinion  that  the  amended 
complaint  does  not  state  a  claim  upon  which  relief 
can  be  granted  to  McNeil  Construction  Company  as 
trustee  of  an  express  trust  for  Seaboard  Surety  Com- 
pany. 

''The  Court  is  further  of  the  opinion  that  the  pro- 
vision of  the  loan  receipt  agreement  which  McNeil 
Construction  Company  contends  makes  it  a  trustee  of 
an  express  trust  for  Seaboard  Surety  Company,  does 
not  have  that  effect.  Therefore,  not  only  does  the 
amended  complaint  fail  to  state  a  claim  upon  which 
relief  can  be  granted  to  McNeil  Construction  Com- 
pany upon  the  theory  of  an  express  trust,  but  it  is  also 
impossible  for  McNeil  Construction  Company  to  state 
a  claim  because  the  loan  receipt  agreement  does  not 
constitute  McNeil  an  express  trustee  for  Seaboard." 

V. 

SPECIFICATIONS  OF  ERROR 

1.  The  Court  erred  in  dismissing  the  original  com- 
plaint. 

2.  The  Court  erred  in  dismissing  the  amended  com- 
plaint. 

3.  The  Court  erred  in  denying  plaintiff's  Motion  for 
Summary  Judgment. 
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VI. 
ARGUMENT 

1.  The  Court  Erred  in  Refusing  to  Recognize  Loan 
Receipt  Agreements  as  Such. 

In  Volume  3  of  Moore's  Federal  Practice,  p.   1349, 

par.  1709,  it  is  stated: 

"An  insurer  which  has  merely  made  a  'loan'  to  an 
insured,  to  be  repaid  out  of  any  recovery  from  a  third 
party,  is  not  a  real  party  in  interest  in  an  action  by  the 
insured  against  a  third  party." 

In  2  Federal  Practice  &  Procedure,  Barron  &  Holtz- 

off.  Sec.  482,  p.  13,  it  is  stated : 

"If,  instead  of  paying  the  loss,  the  insurer  makes 
a  loan  to  the  insured  under  an  agreement  whereby  the 
loan  is  to  be  repaid  only  out  of  any  recovery  which 
may  be  obtained  against  a  third  person,  the  insured 
and  not  the  insurer  is  the  real  party  in  interest  and 
entitled  to  sue  the  third  person." 

There  are  many  cases  that  support  the  validity  of  and 
recognize  loan  receipt  agreements  of  the  same  type  used 
by  Seaboard  Surety  Company  and  McNeil  in  the  case 
at  bar.  As  the  cases  hold,  there  are  compelling  equitable 
and  commercial  reasons  sustaining  the  validity  of  loan  re- 
ceipts. First,  the  insured  is  promptly  paid;  second,  in- 
surance companies  usually  do  not  fare  too  well  before 
juries  when  they  are  parties  to  a  suit. 

Merrimack  Mfg.  Co.  v.  Lowell 
Trucking  Corp. 
46N.Y.  Supp.  (2d)  736, 
182  Misc.  947  (1944). 

In  Celanese  Corp.  v.  John  Clark  Industries,  214  Fed. 

(2d)  551,  (C.A.  5th  1954),  action  was  brought  by  the 
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plaintiff  against  defendant  to  recover  damages  for  a  fire 
loss  suffered  by  the  plaintiff  due  to  the  negligence  of  the 
defendant.  Among  other  things,  the  defendant  claimed 
that  certain  named  insurance  companies  with  whom  the 
plaintiff  had  executed  loan  receipt  agreements  were  in- 
dispensable parties  and  should  be  named  as  plaintiffs  in 
the  suit.  The  Court  rejected  this  contention,  recognized 
loan  receipts  as  a  loan  and  not  payment,  and  held  (p. 
556): 

"Since  it  is  clear  from  the  record  that  the  suit  was 
properly  prosecuted  by  plaintiff  under  loan  receipts, 
it  is  also  clear  that  the  insurance  companies  were 
neither  indispensable  nor  necessary  parties,  and  that, 
while  the  action  of  the  court  in  permitting  them  to  in- 
tervene in  the  suit  was  neither  necessary  nor  proper, 
the  defendant  took  no  prejudice  therefrom.  The  Clark 
Company  was,  under  the  undisputed  facts  of  record, 
the  real  party  at  interest  in  the  sense  of  the  rule  gov- 
erning suits  filed  under  loan  receipt  procedure,  but 
if  they  were  proper  parties,  the  defendant  has  suf- 
fered no  legal  wrong  from  the  way  the  cause  was 
tried. 

"As  appellant  points  out  in  its  brief,  the  purpose 
of  the  practice  long  obtaining  in  the  federal  courts 
and  now  set  forth  in  Rule  17  of  the  Federal  Rules  of 
Civil  Procedure,  28  U.S.C.A.,  that  every  action  shall 
be  prosecuted  in  the  name  of  the  real  party  in  interest, 
is  to  enable  the  defendant  to  avail  himself  of  evidence 
and  defenses  that  the  defendant  has  against  the  real 
party  in  interest,  and  to  assure  him  finality  of  the 
judgment,  and  that  he  will  be  protected  against  an- 
other suit  brought  by  the  real  party  at  interest  on  the 
same  matter. 

'Tn  the  light  of  the  real  meaning  of  the  rule,  if 
the  insurance  companies  were  proper  parties,  the  de- 
fendant has  suffered  no  legal  wrong  from  the  way  the 
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cause  was  tried.  It  was  not  deprived  of  offsets  or  de- 
fenses it  might  have  had  against  them.  It  was  under- 
stood by  all  that  the  counsel  for  the  insurance  com- 
panies were  in  active  conduct  of  the  suit  and  the  judg- 
ment entered  would  have  barred  them  whether  or  not 
they  were  actually  in  the  cause,  so  that  defendant  was 
at  no  time  concerned  with  the  question  of  lack  of 
finality  of  the  judgment  or  the  possibility  of  its  being 
again  sued.  Its  real,  its  only  concern  was  not  to  have 
the  insurance  companies  brought  into  the  suit  to  pro- 
tect itself  against  being  again  sued  or  with  respect  to 
offsets  or  claims  against  them  but  for  the  possible 
prejudice  which  plaintiff  might  suffer  in  the  minds 
of  the  jury  because  of  the  knowledge  that  plaintiff  was 
insured.  Such  a  purpose  is  neither  a  proper  nor  a 
legal  purpose.  The  courts  have  uniformly  condemned 
it." 

Among  other  cases  recognizing  the  validity  of  loan 

receipts  are  the  following: 

Luckenbach  v.  W .  J .  McCahan  Sugar 
Refining  Company, 
248  U.  S.  139, 
39  S.  Ct.  S3, 
63  L.  Ed.  170. 

Augusta  Broadcasting  Company  v. 

United  States, 

170  Fed.  (2d)  199  (CA  5th  1948). 

Dixey  V.  Federal  Compress  &  Warehouse 

Company, 

132  Fed.  (2d)  275,  (CA  8th  1942). 

Western  Fire  Insurance  Company  v.  Word, 
131  Fed.  (2d)  541,  (CA  5th  1942). 

Hartford  Fire  Insurance  Company  v. 
Commercial   Union  Assurance   Company, 
131  Fed.  Supp.  751  (DC  N.Y.  1955). 

Williams  v.  Union  Pacific  Railway 

Company, 

94  Fed.  Supp.  174  (DC  Neb.  1950). 
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Capo  V.  C-0  Two  Fire  Equipment 

Company, 

93  Fed.  Supp.  4  (DC  NJ.  1950). 

There  is  an  annotation  in  157  A.L.R.  beginning  at 
page  1261  which  discusses  loan  receipts  and  which  lists 
at  page  1263  the  many  authorities  supporting  the  validity 
of  loan  receipts.  The  annotator  draws  a  conclusion  evi- 
dently relied  upon  by  the  District  Judge  in  the  case  at 
bar  that  whether  a  loan  receipt  is  declared  to  be  a  loan 
or  a  payment  depends  upon  the  intent  of  the  parties  even 
though  the  instrument  specifically  recites  that  it  is  a  loan. 
In  this  connection,  we  do  not  agree  with  the  conclusions 
drawn  by  the  annotator  and  we  do  not  think  the  cases 
which  he  relies  upon  for  his  position  are  authority  for 
that  proposition  at  all  as  we  shall  hereafter  point  out  in 
more  detail.  However,  even  assuming  that  the  annotator 
is  correct  in  his  conclusions,  it  should  be  noted  in  the  case 
at  bar  that  the  loan  from  the  insurer  to  the  insured  was 
the  exact  amount  of  the  loss,  and  that  in  the  complaint  at 
bar  the  insured  is  seeking  to  recover  not  only  the  amount 
of  the  loan  but  interest  on  the  amount  from  November 
1,  1956.  In  addition  to  this  fact,  the  blanket  position 
bond  itself  provided  (R.  48) 

^'In  consideration  of  an  agreed  premium,  Seaboard 
Surety  Company,  a  corporation  of  the  State  of  New 
York,  ***  hereby  agrees  to  indemnify  McNeil  Con- 
struction Company  of  5858  Wilshire  Boulevard,  Los 
Angeles,  California,  ***  against  any  loss  of  money 
***  which  the  insured  shall  conclusively  prove  has 
been  caused  by  the  fraud  or  dishonesty  of  any  em- 
ployee or  employees  belonging  to  the  insured,  or  in 
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which    the   insured    has    a    pecuniary   interest,    ***." 
(Italics  supplied). 

The  District  Court  admitted  that  no  Montana  deci- 
sions existed  deciding  the  particular  point  involved  here. 
The  Court,  however,  speculated  as  to  what  the  Montana 
Court  would  do  and  stated  in  substance  that  in  the  Dis- 
trict Court's  opinion  Montana  would  refuse  to  recognize 
loan  receipt  agreements  as  such.  The  only  Montana 
case  that  we  have  been  able  to  find  which  sheds  any  light 
on  the  problem  tends  to  favor  the  position  that  McNeil 
has  taken  in  the  case  at  bar.  In  Rae  v.  Cameron,  1 14  Pac. 
(2d)  1060,  112  Mont.  159,  the  Supreme  Court  of  Mon- 
tana held  that  all  that  was  necessary  to  constitute  a  plain- 
tiff the  real  party  in  interest  was  that  he  be  vested  with 
the  legal  title  and  hence  that  an  assignee  of  an  account 
for  collection  only  could  maintain  action  in  his  own  name. 
The  Court  held: 

"Under  this  treatment  of  the  cases,  the  law  of  this 
state  is  necessarily  back  in  its  rightful  orbit,  which  is, 
as  announced  in  Genzberger  v.  Adams,  62  Mont.  430, 
205  Pac.  658,  that  all  that  is  necessary  to  constitute  a 
party  plaintiff  the  real  party  in  interest  within  the 
provisions  of  Section  9067  is  that  he  be  vested  with 
the  legal  title.  The  Court  there  was  dealing  with  an 
action  by  an  assignee  of  a  judgment  who  was  suing 
for  the  benefit  of  another.  We  again  adhere  to  that 
rule,  and  anything  to  the  contrary  appearing  in  State 
ex  rel  Freeborn  v.  Merchants  Credit  Service,  Street- 
beck  V.  Benson,  and  Northern  Montana  Association 
V.  Hauge,  all  supra,  is  expressly  overruled." 

This  decision  would  clearly  indicate  that  Montana  would 

permit  this  plaintiff  to  maintain  this  action. 

Moreover,  in  Dixey  v.  Federal  Compress  &  Ware- 
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house  Company,  132  Fed.  (2d)  275  (CA  8th  1942),  the 
Court  held  In  a  case  involving  a  settlement  of  a  claim 
for  a  fire  loss  under  a  loan  receipt  that  nevertheless  title 
to  the  claim  of  the  insured  for  the  amount  of  the  loss  re- 
mains in  the  insured  with  a  beneficial  interest  running  to 
the  insurer  and  therefore  the  insured  holds  the  claim  as 
the  trustee  of  an  express  trust.  See  Rule  17  Federal  Rules 
of  Civil  Procedure. 

In  United  States  v.  Aetna  Casualty  &  Surety  Com- 
pany, 338  U.S.  366,  94  L.  Ed.  171,  70  S.  Ct.  207,  the 
Court  considered  whether  ^'an  insurance  company"  could 
bring  suit  in  its  own  name  against  the  United  States  on  a 
claim  to  which  it  had  become  subrogated  by  payment  to 
an  insured,  who  in  turn  would  have  been  able  to  bring 
such  action.  The  problem  of  loan  receipts  was  not  con- 
sidered by  the  Court,  but  there  were  some  interesting  ob- 
servations which  should  be  helpful  to  this  Court  in  re- 
solving the  problem  presented  by  this  appeal.  The  Court 
said: 

'^In  cases  of  partial  subrogation  the  question  arises 
whether  suit  may  be  brought  by  the  insurer  alone, 
whether  suit  must  be  brought  in  the  name  of  the  in- 
sured for  his  own  use  and  for  the  use  of  the  insur- 
ance company,  or  whether  all  parties  in  interest  must 
join  in  the  action.  Under  the  common-law  practice 
rights  acquired  by  subrogation  could  be  enforced  in 
an  action  at  law  only  in  the  name  of  the  insured  to  the 
insurer's  use,  Hall  &  Long  v.  Nashville  &  C.R.  Cos. 
(US)  13  Wall  367,  20  L.  ed.  594  (1872);  United 
States  V.  American  Tobacco  Co.  166  US  468,  41  L. 
ed.  1081,  17  S.  Ct.  619,  supra,  as  was  also  true  of  suits 
on  assignments,  Glenn  v.  Marbury,  45  US  499,  36 
L.  ed.  790,  12  S.  Ct.  914  (1892).    Mr.  Justice  Stone 
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characterized  this  rule  as  'a  vestige  of  the  common 
law's  reluctance  to  admit  that  a  chose  in  action  may 
be  assigned,  (which)  is  today  but  a  formality  which 
has  been  widely  abolished  by  legislation/  Aetna  Life 
Ins.  Co.  V.  Moses,  287  US  530,  540,  77  L.  ed.  477,  481, 
53  S.  Ct.  231,  88  A.L.R.  647  ( 1933).  Under  the  Feder- 
al Rules,  the  'use'  practice  is  obviously  unnecessary,  as 
has  long  been  true  in  equity,  Garrison  v.  Memphis  Ins. 
Co.  (US)  19  How  312,  15  L.  ed.  656  (1857),  and  Ad- 
miralty, Liverpool  &  Great  Western  Steam  Co.  v. 
Phenix  Ins.  Co.  (The  Mountain)  129  US  397,  462, 
32  L.  ed.  788,  799,  9  S.  Ct.  469  (188).  Rule  17  (a) 
was  taken  almost  verbatim  from  Equity  Rule  37.  No 
reason  appears  why  such  a  practice  should  now  be  re- 
quired in  cases  of  partial  subrogation,  since  both  in- 
sured and  insurer  'own'  portions  of  the  substantive 
right  and  should  appear  in  the  litigation  in  their  own 
names." 

In  any  event,  the  District  Court  in  its  decision  relied 
upon  two  California  cases  in  refusing  to  recognize  loan 
receipt  agreements.  The  cases  were  Meyers  v.  Bank  of 
America,  77  Pac.  (2d)  1084,  and  American  Alliance  In- 
surance Company  v.  Capital  National  Bank,  171  Pac. 
(2d)  449.  An  analysis  of  these  cases  will  reveal  that  the 
problem  before  this  Court  in  the  case  at  bar  did  not  con- 
front the  California  courts  in  deciding  these  cases.  The 
real  holding  in  both  of  these  cases  was  that  a  device  such 
as  a  loan  receipt  or  assignment  of  a  cause  of  action  can- 
not deprive  the  defendant  of  the  equitable  defenses  it 
might  have  against  the  surety,  even  though  such  defenses 
'would  not   ordinarily   be  available  against   the   insured. 

We  do  not  challenge  these  rulings.  Here,  we  claim  ( 1 ) 
the  admitted  facts  show  that  the  equities  favor  not  only 
plaintiff  but  also  its  surety,  and  (2)   in  any  event,  there 
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was  no  basis  either  in  law  or  in  fact  for  dismissal.  In  the 
Meyers  case,  plaintiff's  office  manager  received  certain 
checks  payable  to  the  plaintiff.  The  office  manager  then 
forged  the  name  of  the  payee  by  way  of  endorsement,  ne- 
gotiated them  to  one  Wascher,  who  paid  the  full  value 
therefor,  and  who  in  turn  deposited  them  in  his  bank  ac- 
count with  the  defendant  bank,  which  thereafter  present- 
ed the  checks  to  the  respective  drawees  and  received  full 
payment  therefor.  The  plaintiff  was  indemnified  by  the 
United  States  Guarantee  Company  and  was  paid  in  full. 
No  loan  receipt  agreement  was  issued  by  the  plaintiff;  on 
the  contrary,  the  plaintiff  assigned  to  the  bonding  com- 
pany any  cause  of  action  which  it  then  had,  together  with 
the  right  to  maintain  an  action  at  law  in  the  name  of  the 
plaintiff.  There  are  other  equally  valid  grounds  for  dis- 
tinguishing this  case  from  the  case  at  bar.  First,  unlike 
the  case  at  bar  there  was  no  debtor-creditor  relationship 
between  the  plaintiff  and  the  defendant  bank.  Second, 
there  were  no  equitable  reasons  for  the  bank  to  bear  the 
loss  rather  than  the  insurer.  In  the  case  at  bar  not  only 
was  there  a  loan  receipt  agreement  between  the  plaintiff 
and  the  insurer,  but  also  the  defendant  bank  was  in  a  posi- 
tion to  have  avoided  the  loss  by  detecting  the  forgeries, 
as  it  certainly  should  have  been  able  to  do  by  a  compari- 
son of  signatures.  In  addition,  these  29  forged  payroll 
checks,  all  payable  to  the  same  individual,  all  for  the  same 
payroll  period,  all  in  the  same  amount,  were  cashed  by 
the  bank  in  a  period  of  ten  days,  which  we  submit  is 
conclusive  evidence  of  negligence  on  the  part  of  the  bank, 
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which  would  entitle  either  the  plaintiff  or  the  Seaboard 
Surety  Company  to  recover  in  this  action. 

The  American  Alliance  Insurance  Company  case,  al- 
though involving  a  loan  receipt,  is  distinguishable  from 
the  case  at  bar  for  the  reason  that  the  forgeries  involved 
there  were  made  by  a  trusted  employee.  He  was  a  special 
agent  of  the  plaintiff  and  was  clothed  with  full  authority 
from  the  plaintiff  to  present  drafts  to  the  bank  and  to 
receive  the  payment  therefor.  There  was  absolutely  no 
proof  of  negligence  on  the  part  of  the  bank.  As  a  mat- 
ter of  fact,  it  affirmatively  appeared  that  it  was  plaintiff's 
own  negligence  in  giving  its  agent  authority  which  en- 
abled him  to  promote  the  fraud  that  brought  about  the 
loss.  Under  these  circumstances  neither  the  plaintiff  nor 
its  insurance  carrier  could  recover  from  the  bank. 

In  Merrimack  Mfg.  Co,  v.  Lowell  Trucking  Corpo- 
ration, 46  N.  Y.  Supp.  (2d)  736,  182  Misc.  (2d)  947, 
(1944),  the  Court  considered  the  equitable  and  commer- 
cial reasons  for  recognizing  loan  receipts,  stating: 

"The  'Loan  Receipt'  is  a  device  by  the  use  of  which 
insurance  may  be  paid  to  avoid  some  of  the  conse- 
quences of  subrogation.  Whatever  reasons  there  may 
be  of  a  business  character  for  the  insurance  company 
shying  away  from  subrogation,  there  is  one  of  great 
significance  which  manifests  itself  when  the  contract- 
ing parties  appear  before  a  court  and  jury.  Insurance 
companies  by  experience  find  that  when  their  finan- 
cial interest  is  discovered  by  a  trial  jury  in  a  suit  they 
fare  not  so  well.  In  their  reluctance  to  reveal  their 
presence  in  litigation,  insurance  carriers  do  not  stand 
alone.  The  courts  have  decided  times  without  num- 
ber that  the  unnecessary  disclosure  to  the  jury  of  the 
presence  of  a  liability  insurance  company  in  a  negli- 
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gencc  trial  warrants  a  mistrial;  when  selecting  the 
jury  in  negligence  cases,  the  fact  of  liability  insurance 
in  the  suit  may  not  be  brought  to  the  jury's  notice  and 
only  certain  limited  questions  defined  by  the  Legisla- 
ture, Section  452,  Civil  Practice  Act,  calculated  not 
to  reveal  the  fact,  may  be  asked. 

"Many  trials  have  their  moments  when  the  words 
'Insurance  Company'  have  either  been  mentioned,  in- 
ferentially  suggested  or  in  some  form  disturbed  the 
impartial  composure  of  the  court  room  where  fair 
play  is  necessarily  the  wholesome  atmosphere.  Sensi- 
tive to  the  effect  of  that  information  falling  upon  the 
ears  of  the  jurors,  the  court  often  ponders  upon  its 
ow^n  motion  what  action  to  take.  Times  are  when 
counsel  are  rendered  mute  by  the  unexpected  incident. 
The  attorney  affected  detrimentally,  satisfied  to  risk 
his  chances  on  the  evidence  in  the  case,  hesitates  to 
speak  lest  his  quest  be  denied  and  that  which  was  only 
suggested  is  projected  with  all  of  its  force  to  influence 
the  jury,  he  fears,  to  allot  something  to  the  plaintiff, 
based  on  the  convenient  premise  which  disregards  evi- 
dence 'it  will  not  hurt  the  defendant  and  that  insur- 
ance company  will  never  feel  it.' 

"That  the  disclosure  of  the  fact  of  insurance  in  a 
case  is  a  disadvantage  to  one  side  is,  if  this  court's  ob- 
servations have  been  accurate,  universally  understood 
by  experienced  trial  lawyers.  Divulgence  of  the  fact 
by  accident  or  design  has  been  guarded  against  by  trial 
judges  over  many  years  and  the  vice  of  letting  the  jury 
know  about  it  has  to  a  degree  statutory  recognition. 
Section  452,  Civil  Practice  Act. 

"Those  who  devised  the  'Loan  Receipt'  which  per- 
mits the  insurance  company  to  speedily  pay  its  insured 
and  yet  press  in  court  to  recoup  its  losses  from  the 
wrongdoer  without  the  company  appearing  by  name, 
trying  in  that  way  to  avoid  unmerited  disadvantages 
difficult  to  surmount,  were  not  unrealistic.  Defend- 
ant's attorney  declares  that  the  fears  of  his  adversary 
about  the  attitude  of  juries  toward  insurance  com- 
panies are  unfounded.     He  states  that  his  representa- 
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tion  of  insurance  carriers  has  been  of  long  duration 
and  openly  avowed.  He  implies  that  although  the 
juries  knew  that  his  insurance  company  clients  were 
involved,  those  clients  have  not  been  ill  treated.  Coun- 
sel's view  that  juries  do  not  on  occasion  make  distinc- 
tions not  warranted  by  evidence,  cannot  be  shared  by 
this  court  despite  this  court's  enthusiasm  for  the  trial 
by  jury  as  an  effective  agency  of  justice.  Counsel's 
accomplishments  under  the  circumstances  ornament 
his  brilliant  record  as  a  practitioner  of  which  this 
court  has  personal  knowledge. 

"Should  the  court  upon  piercing  the  mantle  of  the 
'Loan  Receipt'  and  discerning  its  clear  objective,  en- 
force the  letter  of  Section  210,  Civil  Practice  Act,  and 
thus  condemn  the  practice  of  using  Loan  Receipts? 

^'Business  men  endeavor  by  the  use  of  the  'Loan 
Receipt'  to  accelerate  payment  of  insurance  claims  so 
that  industry  will  not  be  stifled  for  the  w^ant  of  goods 
or  the  money  equivalent  while  responsibility  for  torts 
related  to  the  payment  is  being  determined.  The  first 
(payment  of  claim  can  and  should  be  disposed  of  with 
celerity  because  the  loss  ordinarily  fixes  liability  and 
decides  all  questions.  The  second  (determining  re- 
sponsibility for  the  tort)  may  be  speeded  only  at  the 
expense  of  justice.  Withholding  indemnity  from  the 
insured  pending  determination  of  litigation  might 
force  a  settlement  based  not  upon  the  merits  of  the 
claim  but  upon  the  need  for  funds.  That  practice 
penalizes  the  poor.  It  would  seem  that  the  'Loan  Re- 
ceipt' fills  a  needed  dual  capacity." 

For  the  foregoing  reasons,  we  respectfully  submit  that 
plaintiff  and  Seaboard  could  properly  use  a  loan  receipt, 
and  action  could  be  brought  in  McNeil's  name.  The 
Court,  therefore,  erred  in  dismissing  both  the  original 
and  amended  complaints. 

2.  The  Plaintiff's  Motion  for  Summary  Judgment 
Should  Have  Been  Granted. 
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The  facts  involved  in  this  case  are  undisputed.  No 
issues  are  raised  by  any  reply  affidavit;  no  claim  is  made 
in  the  answering  papers  that  any  fact  set  forth  in  the  affi- 
davits submitted  in  support  of  the  Motion  for  Summary 
Judgment  are  false.  Section  5-1007,  R,CM.,  1947,  pro- 
vides as  follows: 

''Liability  of  bank  paying  forged  check.  No  bank 
shall  be  liable  to  a  depositor  for  the  payment  by  it  of 
a  forged  or  raised  check  unless,  within  thirty  days 
after  the  receipt  by  the  depositor  of  the  voucher  of 
such  payment,  such  depositor  shall  notify  the  bank 
that  the  check  so  paid  is  forged  or  raised." 

It  is  undisputed  that  this  Section  of  the  Revised  Codes 
of  Montana  was  complied  with  by  the  plaintiff.  We  sub- 
mit that  under  the  admitted  facts  disclosed  here  defend- 
ant is  liable  as  a  matter  of  law  under  the  theory  that  the 
equities  favor  plaintiff  and  its  surety  company.  As  this 
Court  said  in  American  Surety  Co,  v.  Bank  of  California, 
133  Fed.  (2d)  160,  p.  162: 

"A  surety  may  pursue  the  independent  right  of 
action  of  the  original  creditor  against  a  third  person, 
but  it  must  appear  that  said  third  person  participated 
in  the  wrongful  act  involved  or  that  he  was  negligent, 
for  the  right  to  recover  from  a  third  person  is  merely 
conditional  in  contrast  to  the  right  to  recover  from  the 
pincipal  which  is  absolute.''     (Emphasis  supplied). 

Cf :      United  States  Fidelity  &  Guarantee 

Company  v.  First  National  Bank  in  Dallas, 
172  Fed.  (2d)  258,  (C.A.  Sth  1949) ; 

American  Bonding  Co.  v.  State  Savings 

Bank, 

47  Mont.  332,  133  Pac.  667. 

We   should   have   been   granted   summary   judgment 
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even  if  the  Court  should  conclude  that  the  plaintiff  may 
not  recover  unless  there  are  facts  from  which  it  appears 
that  in  equity  and  good  conscience  the  bank,  rather  than 
the  surety,  should  stand  the  loss.  Even  under  this  doc- 
trine neither  the  plaintiff  nor  its  surety  company  should 
be  required  to  stand  this  loss.  Twenty-nine  payroll 
checks  were  cashed  by  the  defendant  in  a  period  of  ten 
days;  each  of  the  checks  was  dated  either  Septembr  25 
or  26,  1956;  each  check  was  payable  to  Lex  Lamb;  each 
check  was  for  the  same  amount;  each  check  was  for  the 
same  payroll  period.  These  facts  are  undisputed,  and 
under  these  circumstances,  we  respectfully  submit  that 
not  only  did  the  District  Court  err  in  dismissing  the  com- 
plaint in  the  case  at  bar,  but  it  should  have  granted  plain- 
tiff summary  judgment. 

On  June  26,  1958,  the  Court  of  Appeals  for  the  8th 
Circuit  in  Booth  v.  Barber  Transportation  Co.,  27  Law 
Week  2003,  held  that  summary  judgment  was  proper  in 
an  equitable  action  when  the  facts  were  undisputed,  say- 
ing: 

"Summary  judgments  have  been  awarded  in  ac- 
tions where  the  relief  sought  was  equitable  in  nature. 
Dale  V.  Preg,  9  Cir.,  204  F.  2d  434;  Huntington  Pali- 
sades Property  Owners  Corp.  v.  Metropolitan  Finance 
Corp.,  9  Cir.,  180  F.  2d  132;  Curtis  v.  O'Leary,  8  Cir., 
131  F.  2d  240. 

"In  the  Dale  case,  supra,  specific  performance  of 
a  contract  to  sell  land  was  granted  by  summary  judg- 
ment. The  court  states  (p.  435)  :  <*  *  *  The  Court 
correctly  disposed  of  the  question  as  one  of  law.  *  *  * 
There  being  no  genuine  dispute  of  fact  on  any  mate- 
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rial  issue,  the  court  below  did  not  err  in  entering  sum- 
mary judgment.  *  *  *' 

"We  find  nothing  in  Rule  56  to  support  a  conclu- 
sion that  summary  judgment  is  not  available  in  actions 
which  were  formerly  equitable  actions.  Rule  2  *  *  * 
provides,  'There  shall  be  one  form  of  action  to  be 
known  as  "civil  action"'  Paragraph  56.02(1), 
Moore's  Federal  Practice,  states,  'Rule  56  makes  the 
procedure  available  in  all  actions  that  are  subject  to 
the  Rules,  and,  in  accordance  with  the  mandate  of 
Rule  2,  whether  formerly  legal  or  equitable.'  We  are 
satisfied  that  Rule  56  authorizes  a  summary  judgment 
in  a  proper  case  in  an  action  formerly  cognizable  sole- 
ly in  equity." 

There  are  two  conclusions  set  forth  in  the  affidavit 
submitted  by  the  defendant  in  opposition  to  the  motion 
for  summary  judgment,  which  it  claims  should  compel 
a  denial  of  McNeil's  motion  for  summary  judgment.  The 
first  is  that  the  plaintiff  was  negligent  in  employing  Lex 
Lamb  without  inquiry  because  he  was  a  notorious  crim- 
inal and  a  fugitive  from  justice.  The  second  reason  is 
that  Seaboard  Surety  Company  indemnified  the  plain- 
tiff. This  second  reason  has  been  adequately  discussed 
above  and  there  is  no  need  to  consider  it  further  here. 

Turning  our  attention  to  the  admitted  fact  that  plain- 
tiff did  not  make  any  investigation  into  Lamb's  back- 
ground before  employing  him,  it  should  be  remembered 
that  Lamb  was  not  employed  in  a  confidential  or  execu- 
tive position,  but  only  in  a  relatively  menial  position.  Sec- 
ondly, there  was  no  labor  pool  in  Yellowstone  National 
Park,  and  McNeil  was  compelled  to  rely  upon  transients 
to  obtain  laborers.  These  facts  are  undenied  by  the  de- 
fendant. 
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The  contention  of  defendant  at  bar  was  also  made  by 
the  defendant  in  Basch  v.  Bank  of  America,  139  Pac.  (2d) 
1,  22  Cal.  (2d)  316,  where  the  defendant  claimed  that 
the  plaintiff  was  negligent  "in  entrusting  the  management 
of  his  banking  affairs  to  Lahr  without  having  made  any 
inquiry  at  the  time  of  the  latter's  employment  as  to  his 
reputation  for  honesty  and  integrity."  The  court  reject- 
ed this  contention.  Moreover,  the  defendant  also  raised 
as  a  defense  the  negligent  conduct  of  the  plaintiff  in  fail- 
ing to  examine  his  bank  statements  for  a  period  of  ten 
months  and  thus  discovering  the  forgeries.  The  court 
nevertheless  held  that  the  plaintiff  was  entitled  to  recover 
from  the  bank,  stating  (p.  9)  : 

''Under  the  authorities  above  cited,  as  well  as  oth- 
ers, the  remiss  conduct  of  the  depositor  in  such  cases 
as  this  is  available  as  a  defense  to  the  bank  only  where 
it  appears  that  the  bank  itself  is  free  from  negligence 
in  the  first  instance  in  the  payment  of  the  forged 
checks.  If  in  the  exercise  of  due  care  the  bank  would 
have  detected  the  forgeries  without  the  aid  of  the  de- 
positor, the  bank  cannot  then  escape  its  contractual 
liability  merely  because  the  depositor  was  also  at  fault. 
In  such  circumstances,  the  bank  does  not  pay  because 
previous  forgeries  were  not  reported  to  it,  but  it  pays 
because  on  its  own  negligent  inspection  it  supposed 
the  checks  were  genuine.  Moreover,  in  line  with  the 
rigor  of  the  rule  that  a  bank  pays  out  the  money  of 
its  depositors  on  forged  instruments  at  its  peril,  it  was 
held  in  Sommer  v.  Bank  of  Italy,  109  Cal.  App.  370, 
376,  293  Pac.  98;  that  a  bank  seeking  to  escape  liabil- 
ity for  cashing  unauthorized  checks  drawn  against  its 
depositor's  account  has  the  burden  of  proving  as  a 
preliminary  point  its  own  freedom  from  negligence 
in  the  matter."     (Emphasis  supplied) 

In  addition  to  the  foregoing,  assuming  that  McNeil 
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had  a  duty  to  defendant  under  the  circumstances  present- 
ed here  to  make  inquiry  concerning  the  honesty  of  any 
laborer  that  it  might  employ,  nevertheless  that  negligent 
conduct,  if  it  was  such,  was  not  a  proximate  cause  of  the 
loss  under  consideration.  A  proximate  cause  of  the  loss 
under  elementary  rules  of  causation  was  the  negligent 
conduct  of  the  bank  in  failing  to  inspect,  properly,  these 
twenty-nine  payroll  checks.  Even  the  most  casual  inspec- 
tion of  them  would  have  revealed  that  something  was 
wrong.  As  a  depositor,  McNeil  necessarily  had  placed 
with  the  bank  the  signatures  of  those  agents  of  McNeil 
authorized  to  draw  checks  on  its  account.  No  claim  is 
made  in  the  opposing  affidavit  submitted  by  the  defend- 
ant under  oath  that  these  were  excellent  copies  of  author- 
ized signatures,  but  even  assuming  that  they  were  excel- 
lent copies  of  authorized  signatures,  the  bank  certainly 
should  have  been  put  on  notice  when  on  October  2,  1956, 
the  bank  received  three  identical  checks,  each  payable  to 
Lex  Lamb,  each  in  the  sum  of  $143.04,  each  dated  Sep- 
tember 25,  1956,  except  one  which  was  dated  September 
26,  1956,  and  each  of  which  recited  on  their  face  that 
they  were  for  the  pay  period  of  "9-26-56",  and  each  of 
which  was  stamped  paid  by  the  bank  on  "10-2-56".  It 
would  seem  apparent  in  view  of  the  foregoing  assuming 
for  the  sake  of  argument  that  it  was  negligent,  that  it  was 
intervening  misconduct  of  the  defendant  that  was  the 
proximate  cause  of  the  loss.  Causation  in  Montana  as 
well  as  in  almost  every  other  jurisdiction  in  the  United 
States  is  defined  as  follows: 
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''The  proximate  cause  of  an  injury  is  that  which, 
in  a  natural  and  continuous  sequence,  unbroken  by  any 
new  independent  cause,  produces  the  injury,  and  with- 
out which  the  injury  would  not  have  occurred." 

Mize  V.  Rocky  Mountain  Bell  Telephone 
Company, 
38  Mont.  521, 
100  Pac.  971. 

In  Maynard  v.  City  of  Helena,  160  Pac.  (2d)  484, 
117  Mont.  402,  the  court  held  that  negligence  cannot  be 
predicated  upon  the  failure  to  perform  a  statutory  duty 
unless  the  failure  to  perform  the  duty  imposed  and  re- 
quired by  statute  is  an  efficient  or  proximate  cause  of 
which  complaint  is  made. 

We  do  not  believe  that  there  is  any  duty  on  the  part 
of  McNeil  to  investigate  the  background  of  a  laborer  it 
might  employ  in  Yellowstone  National  Park,  but  even 
assuming  that  there  was  such  a  duty,  it  can  hardly  be  ar- 
gued that  failure  to  perform  his  duty  was  an  efficient  or 
proximate  cause  of  the  payment  of  these  twenty-nine 
payroll  checks  in  a  period  of  ten  days  by  the  Livingston 
State  Bank. 

Under   these   circumstances   we    respectfully   submit 

that  the  plaintiff's  motion  for  summary  judgment  should 

have  been  granted. 

Respectfully  Submitted 
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Appeal  from  the  United  States  District  Court  for  the 
District  of  Montana. 


In  this  Reply  Brief  we  shall  consider  the  arguments 
of  the  appellee  in  the  same  order  as  discussed  in  the 
Appellee's  Brief. 

I. 

Beginning  on  page  4  of  Appellee's  Brief,  the  argu- 
ment is  made  that  this  Court  cannot  review  the  decision 
of  Judge  Murray  granting  defendant  a  conditional  sum- 
mary judgment  because  by  amending  plaintiff  has  ^Vol- 
untarily" acquiesced  in  that  order. 


The  answer  to  this  position  is  twofold.  First,  by 
filing  an  amended  complaint,  we  did  not  acquiesce  in 
the  Court's  ruling  denying  the  plaintiff's  application  for 
summary  judgment.  Therefore,  this  Court  has  full  pow- 
er to  review  that  portion  of  Judge  Murray's  decision 
which  denied  plaintiff's  application  for  summary  judg- 
ment on  undisputed  facts.  Second,  as  the  authorities 
cited  by  the  defendant  show,  the  acquiescence  must  be 
voluntary  before  the  rule  is  invoked,  and  each  case  must 
be  decided  on  its  own  facts.  A  review  of  the  facts  con- 
fronting this  Court  on  this  question  will,  we  submit,  con- 
vince this  Court  that  the  acquiescence  was  involuntary 
in  the  case  at  bar. 

At  the  time  the  motion  was  first  argued  before  Judge 
Murray,  Judge  Jameson  had  theretofore  denied  the  de- 
fendant's motion  to  dismiss  the  complaint  on  the  ground 
that  it  did  not  state  a  claim  for  which  relief  can  be 
granted.  Despite  this  fact.  Judge  Murray  granted  the 
defendant  a  conditional  summary  judgment  on  the  ground 
that  the  complaint  did  not  state  a  claim  for  which  relief 
could  be  granted,  even  though  the  missing  elements, 
which  Judge  Murray  thought  should  be  pleaded,  ap- 
peared in  affidavits  submitted  in  support  of  plaintiff's 
motion  for  summary  judgment.  Judge  Murray  recog- 
nized the  fact  that  Judge  Jameson's  decision  had  preclud- 
ed him  from  dismissing  the  complaint  on  the  ground  that 
it  did  not  state  facts  for  which  relief  could  be  granted, 
so  in  the  alternative  he  granted  the  defendant  a  condi- 
tional summary  judgment,  which,  as  pointed  out  in  our 


first  brief,  is  not  authorized  by  any  rule  of  civil  procedure 
or  by  any  case  that  we  have  been  able  to  find.  The  ef- 
fect, however,  of  the  order  granting  defendant  conditional 
summary  judgment,  as  pointed  out  in  our  principal  brief, 
was  to  decide  the  case  on  the  merits  and  thus  preclude 
not  only  McNeil  from  again  filing  suit,  but  also  the  Sea- 
board Surety  Company.  Celanese  Corporation  v.  John 
Clark  Industries,  214  Fed.  2d  551  (C.  A.  5th  1954).  Not 
only  that,  but  summary  judgment  was  granted  to  the  de- 
fendant even  though  no  such  application  had  been  made 
by  the  defendant. 

Under  these  circumstances,  plaintiff  could  not  risk 
the  entry  of  a  judgment  and  thus  test  the  validity  of  the 
Court's  conclusion  that  the  loan  made  by  Seaboard  to 
McNeil  was  in  fact  payment.  Under  these  circumstances, 
it  could  hardly  be  argued  that  plaintiff's  amended  com- 
plaint constituted  voluntary  acquiescence  in  the  Court's 
ruling.  For  that  reason  we  respectfully  submit  that  the 
first  argument  advanced  by  the  appellee  is  without  sub- 
stance either  in  law  or  in  fact.  In  any  event,  it  does  not 
preclude  reviewing  the  denial  of  plaintiff's  motion  for 
summary  judgment. 

II. 

The  second  argument  advanced  by  the  appellee  is 
that  this  Court  should  defer  to  the  trial  judge's  interpre- 
tation of  Montana  law.  Recently  this  Court  considered 
this  argument  in  Bower  v.  Bower,  255  Fed.  2d  618  (C.  A. 
9th  1958),  when  it  said: 

'This  court  is  inclined  to  the  belief  that  the  Mon- 


tana  Supreme  Court  would  hold  here  as  the  district 
court  did.  Moreover,  this  court  before  it  overrules 
any  district  judge  on  a  matter  of  his  state  law  should 
have  a  conviction  that  the  district  court  was  clearly 
wrong." 

We  believe  that  the  authorities  cited  by  us  in  our 
primary  brief  compel  the  conclusion  that  the  District 
Court  was  clearly  wrong  in  the  case  at  bar.  Moreover, 
the  Montana  case  of  Rae  v.  Cameron,  114  Pac.  2d  1060, 
112  Mont.  159,  which  is  cited  on  page  20  of  our  brief, 
clearly  indicates  that  probably  the  Montana  Supreme 
Court  would  sustain  the  validity  of  loan  receipts  and 
would  permit  McNeil  to  maintain  this  suit  in  the  case  at 
bar. 

III. 

The  remaining  portion  of  the  defendant's  brief  re- 
lates to  problems  which  we  feel  have  been  adequately 
briefed  in  the  primary  brief  heretofore  submitted  by  us. 
We  feel  it  would  be  unduly  burdensome  for  us  to  again 
repeat  the  arguments  we  have  made  there.  We  refer 
the  Court  to  our  primary  brief  as  an  answer  to  the  re- 
maining problems  discussed  by  the  appellee  in  its  brief. 

One  thing,  however,  should  be  mentioned.  The  loan 
made  by  Seaboard  to  McNeil  was  for  the  exact  amount 
of  the  loss  and  did  not  include  any  interest  to  which 
McNeil  was  entitled.  In  McNeiTs  complaint  it  not  only 
seeks  to  recover  the  amount  of  the  loss,  but  also  interest 
from  November  1,  1956.  Aside  from  the  fact  that  both 
Seaboard  and  McNeil  designated  the  transaction  as  a 
loan,  the  intent  of  the  parties  to  consider  it  a  loan  is  made 


manifest  by  McNeil's  application  for  interest  from  No- 
vember 1,  1956.  The  appellee's  attempt  to  limit  the 
decision  of  the  Supreme  Court  of  the  United  States  in 
Luckenbach  v.  W .  J .  McCahan  Sugar  Refining  Company, 
248  U.  S.  139,  does  not  take  into  account  the  further  de- 
velopment of  the  doctrine  of  loan  receipts  by  other  courts 
since  the  decision  in  the  Luckenbach  case  in  1918.  As 
the  cases  hold,  there  are  equitable  and  commercial  rea- 
sons for  developing  this  doctrine.  For  example,  in  the 
case  at  bar  McNeil  could  have  in  its  discretion  looked 
solely  to  the  Livingston  State  Bank  and  its  bonding  com- 
pany for  payment  of  the  loss,  which  would  have  involved 
delay  and  conceivable  hardship.  By  relying  upon  loan 
receipts,  McNeil  could  immediately  obtain  the  use  of  the 
amount  of  the  loss  and  still  proceed  against  the  defend- 
ant to  recover  interest  for  the  period  of  time  it  was  de- 
prived of  the  use  of  this  money. 

Under  the  circumstances  presented  here,  we  respect- 
fully submit  that  not  only  should  the  decision  of  the  Dis- 
trict Court  be  reversed,  but  that  plaintiff  should  be  grant- 
ed summary  judgment  on  the  undisputed  facts. 
Respectfully  submitted, 

BROWN,  SANDE,  SYMMES 
&  FORBES 

By  Weymouth  D.  Symmes,  of  Counsel 
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Tax  Court  of  the  United  States 
Docket  No.  57748 
AMERICAN  PROPERTIES,  Inc.,     Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 
PETITION 

The  above-named  petitioner  herel)y  petitions  for 
a  redetermination  of  the  deficiencies  set  forth  by  the 
Commissioner  of  Internal  Revenue  in  his  notice  of 
deficiency  bearino^  sjaiibols  Ap  :S  :AA  :90D-TRB : 
MHB  dated  Pebruaiy  17,  1955,  and  as  a  basis  of 
its  proceeding  alleges  as  follows: 

1.  The  petitioner  is  a  corporation  with  its  prin- 
cipal office  at  Seattle,  Washington,  its  mailing  ad- 
dress being  Box  1893,  Seattle  11,  Washington.  The 
returns  for  the  years  here  involved  were  filed  with 
the  Collector  of  Internal  Revenue  for  the  District 
of  Washington. 

2.  The  notice  of  deficiency,  a  copy  of  which  is 
attached  hereto,  marked  Exhibit  "A'',  was  mailed 
to  the  petitioner  on  February  17,  1955. 

3.  The  deficiencies  as  determined  by  the  Commis- 
sioner are  in  income  taxes  for  the  calendar  years 
1949  and  1950  in  the  respective  amounts  of  $495.78 
and  $3,601.31,  a  total  of  $4,097.09  for  both  years. 
The  entire  amount  of  the  deficiencies  is  in  dispute. 

4.  The  determination  of  tax  set  forth  in  the  said 
notice  of  deficiency  is  based  upon  the  following 
errors : 

I.     The  respondent  erred  in  disallowing  for  the 
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year  1949  the  cost  of  taxes,  maintenance,  and  oper- 
ation of  racing  boats  in  the  amount  of  $2,155.56  as 
not  being  an  ordinary  and  necessary  business 
expense. 

II.  Respondent  erred  in  not  allowing  as  a  deduc- 
tion for  the  year  1949  a  net  operating  loss  carry- 
back from  the  year  1950  in  the  amount  of  $1,561.41. 

III.  Respondent  erred  in  not  allowing  as  addi- 
tional repair  expense  the  amount  of  $561.39  ex- 
pended in  1949  and  not  claimed  as  a  deduction  on 
petitioner's  original  1949  income  tax  returns. 

IV.  The  respondent  erred  in  disallowing  for  the 
year  1950  the  cost  of  taxes,  maintenance,  and  opera- 
tion of  racing  boats  in  the  amount  of  $11,388.43  as 
not  being  an  ordinary  and  necessary  business 
expense. 

V.  The  respondent  erred  in  disallowing  for  the 
year  1950  depreciation  on  boats  and  related  equip- 
ment in  the  amount  of  $5,830.84  as  not  being  assets 
used  in  the  trade  or  business  of  petitioner  and  not 
held  for  production  of  income. 

5.  The  facts  upon  which  the  petitioner  relies  as 
the  basis  of  this  proceeding  are  as  follows: 

(a)  Petitioner  was  organized  in  1931  under  the 
laws  of  the  State  of  Washington  under  the  name  of 
Williams  Auto  Company.  Its  name  was  later 
changed  to  American  Properties,  Inc.  Article  III 
of  the  original  Articles  of  Incorporation  sets  forth 
the  objects  and  purposes  for  which  the  corporation 
was  formed  and  provides,  among  other  things,  ^'To 
buy,  lease,  d(\'il  in  and  deal  with,  store  and  repair 
automobiles  and  motor  vehicles  of  all  descriptions, 


Commissioner  of  Internal  Revenue  5 

aii-planes,  motor  boats  and  marine  ene^inos,  bicycles, 
motorcycl(\s,  and  all  of  tluar  parts  and  accessories, 
and  all  articles  and  supplies  used  in  connection 
therewith''. 

(b)  In  1949  petitioner  decided  to  enter  into  the 
business  of  dealing  in  and  dealing  with  motor  boats 
and  marine  engines.  Late  in  that  year  it  purchased 
Slo-Mo-Shun  IIT,  Slo-Mo-Shun  IV,  and  certain 
boat  equi])ment  for  $18,609.16. 

(c)  Petitioner  expended  the  net  amounts  of 
$2,155.56  and  $11,388.43  in  the  year  1949  and  1950, 
respectively,  for  taxes,  maintenance  and  operating 
expenses  of  these  boats.  It  claimed  depreciation  on 
the  boats  and  equipment  in  1950  as  an  ordinary  and 
necessary  business  expense  in  the  amoimt  of 
$5,830.84. 

(d)  Petitioner's  original  1950  income  tax  return 
showed  a  loss  from  operations  for  that  year  in  the 
amoimt  of  $1,561.41.  This  amount  should  be  allowed 
as  a  net  operating  loss  deduction  for  the  year  1949. 
On  June  29,  1951  petitioner  filed  a  claim  for  refund 
for  the  year  1949  in  an  attempt  to  recover  the  over- 
payment of  1949  taxes  paid  resulting  from  the 
carry-back  of  the  1950  net  operating  loss.  Respond- 
ent has  not  allowed  the  refund. 

(e)  Repair  expense  in  the  amount  of  $561.39  was 
expended  in  1949  and  erroneously  charged  to  the 
American  Automobile  Company  and  not  claimed  as 
a  deduction  on  petitioner's  1954  income  tax  return. 
On  August  19,  1952  petitioner  filed  a  claim  for  re- 
fund to  recover  the  overpayment  of  1949  income 
taxes  resulting  from  the  imderstatement  of  operat- 
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ing  expenses  for  the  year  1949  by  the  amount  of 
$561.39.  Respondent  has  not  allowed  the  refund. 

Wherefore,  petitioner  prays  that  this  Couii;  may 
hear  the  proceeding  and  that  the  case  be  set  for 
trial  at  Seattle,  Washington;  that  it  find  that  the 
respondent  has  erred  in  the  respects  and  to  the 
extent  stated  in  paragraph  4,  supra;  that  there  is 
no  deficiency  in  Federal  income  tax  due  from  the 
petitioner  for  either  one  of  the  years  1949  or  1950; 
that  petitioner  is  entitled  to  a  refund  of  a  poii:ion 
of  the  taxes  paid  by  it  for  the  year  1949  and  that 
this  Honorable  Court  may  enter  its  order  accord- 
ingly, and/or  give  such  other  and  fuii:lier  relief,  as, 
in  the  judgment  of  this  Court,  may  be  fit  and 
proper. 

/s/  TRACY  GRIFFIN, 
/s/  HAROLD  L.  SCOTT, 

Coimsel  for  Petitioner. 

Duly  Verified. 

EXHIBIT  ^^A" 

Form  1230  (App.) 

123  United  States  Court  House 
Seattle  4,  Washington 

Ap:S:AA:90D  February  17,  1955 

American  Properties,  Inc. 

Box  1893,  Seattle  11,  Washingtx^n 

Gentlemen : 

You  are  advised  that  the  determination  of  your 
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Exliibit  ^^A"— (Continued) 

income  tax  lial)ility  for  the  taxable  year(s)  ended 
December  31,  1949,  and  December  31,  1950,  dis- 
closes a  deficiency  or  deficiencies  of  $4,097.09  as 
shown  in  the  statement  attached. 

In  accordance  with  the  provisions  of  existing  in- 
ternal revenue  laws,  notice  is  hereby  given  of  the 
deficiency  or  deficiencies  mentioned. 

Within  90  days  from  the  date  of  the  mailing  of 
this  letter  you  may  file  a  petition  with  The  Tax 
Court  of  the  United  States,  at  its  principal  address, 
Washington  4,  D.  C,  for  a  redetermination  of  the 
deficiency.  In  counting  the  90  days  you  may  not 
exclude  any  day  unless  the  90th  day  is  a  Saturday, 
Sunday,  or  legal  holiday  in  the  District  of  Columbia 
in  w^hich  event  that  day  is  not  counted  as  the  90th 
day.  Otherwise  Saturdays,  Sundays,  and  legal  holi- 
days are  to  be  coimted  in  computing  the  90-day 
period. 

Should  you  not  desire  to  file  a  petition,  you  are 
requested  to  execute  the  enclosed  form  and  forward 
it  to  the  Assistant  Regional  Commissioner,  Appel- 
late, 123  TJ.  S.  Court  House,  Seattle  4,  Washington. 
The  signing  and  filing  of  this  form  wdll  expedite  the 
closing  of  your  return  (s)  by  permitting  an  early 
assessment  of  the  deficiency  or  deficiencies,  and  will 
prevent  the  accumulation  of  interest,  since  the  in- 
terest period  terminates  30  days  after  receipt  of  the 
form,  or  on  the  date  of  assessment,  or  on  the  date 
of  payment,  whichever  is  the  earlier. 
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Exhibit  ^^A^'— (Continued) 

Yeiy  tiaily  yoiii^s, 

T.  COLEMAX  AXDREWS, 

Commissioner,  Internal  Revenue, 
/s/  By   JAilES  E.  WESTIX, 

Associate  Chief,  Api)ellate  Division. 

Enclosures:     Statement,    Fonn    1276,    Agreement 


Form. 


Ap:S:AA:90D 
TRBiMHB 


STATEMENT 


American   Properties,   Inc. 

Box  1893 

Seattle    11.   Washington 

Tax   liability   for  taxable  years  ended  December   31.    1949   and 
December  31.  1950. 

Income   Tax 
\ea.T  Liability  Assessed  Deficiency 

1949  $2,333.13  Sl.837.35  S   495.78 

1950  3.601.31  None  3.601.31 


Totals         S5.934.44  Sl,837.35  $4,097.09 

In  making  this  determination  of  your  income  tax  liability, 
careful  consideration  has  been  given  to  the  report  of  examina- 
tion dated  June  18,  1952;  to  your  protest  dated  May  12.  1953; 
to  the  statements  made  at  the  conferences  held  on  March  31 
and  August  30,  1954;  and  to  your  claims  for  refund  filed  on 
June  29,    1951,   and   August   19.    1952. 

If  a  petition  to  The  Tax  Court  of  the  United  States  is  filed 
against  the  deficiency  proposed  herein,  the  issues  set  forth  in 
your  claims  for  refund  should  be  made  a  part  of  the  petition 
to  be  considered  by  The  Tax  Court  in  any  redetermination  of 
your  tax  liability.  If  a  petition  is  not  filed,  the  claims  for 
refund  will  be  disallowed  and  official  notice  will  be  issued  by 
registered  mail  in  accordance  with  section  3772  of  the  1939 
Internal    Revenue   Code. 
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Exhibit  "A"— (Continued) 

A  copy  of  this  letter  and  statement  lias  been  mailed  to  your 
representative,  Mr.  Harold  L.  Scott,  Stuart  Buildinp:,  Seattle  1, 
Washington,  in  accordance  with  the  authority  contained  in  the 
power  of  attorney  executed   by  you. 

Taxable  Year  Ended   December   31,   1949 
Adjustments    to    Net    Income 

Net  income  disclosed  by  return,  Form  1120  $  8,423.26 

Unallowable   deductions   and  additional   income: 

(a)    Boat  expenses  2,155.56 

Net  income  adjusted  $10,578.82 

Explanation   of  Adjustments 

(a)  Included  in  deductions  on  the  corporation's  return  was 
the  cost  of  taxes,  maintenance,  and  operation  of  racing  boats 
in  the  total  amount  of  $2,155.56.  It  has  been  determined  that 
such  expenses  were  not  ordinary  and  necessary  business  expenses 
and  therefore  not  allowable  as  deductions.  Net  income  is  in- 
creased accordingly. 

Computation   of  Tax 

Net   income   adjusted   $10,578.82 

Normal   tax   and   surtax   net   income   10,578.82 

Normal  tax: 

15  per  cent  of  $5,000.00  S      750.00 

17  per  cent  of  $5,578.82  94SA0 

Total    normal    tax    1,698.40 

Surtax: 

6   per   cent   of   $10,578.82 634.73 


Income    tax    liability $  2,333.13 

Assessed : 

Orig.   Acct.   No.   6410036  1,837.35 


Deficiency  $     495.78 
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Exhibit  ^^A^'— (Continued) 

Taxable  Year   Ended   December   31,    1950 
Adjustments    to    Net    Income 

Net  income  (loss)   disclosed  by  return,  Form  1120 S(  1,561.41) 

Unallowable  deductions  and  additional  income: 

(a)  Boat     expenses     $11,388.43 

(b)  Boat    depreciation    5,830.84       17,219.27 


Net   income   adjusted   815,657.86 

Explanation    of    Adjustments 

(a)  Included  in  deduction  on  the  corporation's  return  was 
the  cost  of  taxes,  maintenance,  and  operation  of  racing  boats  in 
the  net  amount  of  811,388.43.  It  has  been  determined  that 
such  expenses  were  not  ordinary  and  necessary  business  expenses 
and  therefore  not  allowable  as  deductions.  Net  income  is  in- 
creased  accordingly. 

(b)  Included  in  deductions  on  the  corporation's  return  was 
depreciation  on  boats  and  related  equipment  in  the  amount  of 
85,830.84.  It  has  been  determined  that  those  assets  were  not 
used  in  the  trade  or  business  of  the  corporation  and  were  not 
held  for  the  production  of  income.  Depreciation  on  such  assets 
is  not  allowable.  Net  income  is  therefore  increased  by  the  above 
85,830.84. 

Computation   of  Tax 

Net    income    adjusted    815,657.86 

Combined   normal   tax   and  surtax: 

23  per  cent  of  815,657.86  8  3,601.31 

Income    tax    liability    8  3,601.31 

Assessed : 

Orig.    Accl.    No.    9204706    ^ ^....  None 

Deficiency  8  3,601.31 

Served:    May  11,  1955. 

[Endorsed] :     T.C.U.S.     Filed  May  11,  1955. 
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[Title  of  Tax  Court  and  Docket  No.  57748.] 

ANSWER 

Now  comes  the  Commissioner  of  Internal  Reve- 
nue, by  his  attornc^y,  John  Potts  Barneys,  Chief 
Counsel,  Internal  Revenue  Service,  and  for  answer 
to  the  petition  filed  herein,  admits  and  denies  as 
follows : 

1.  Admits  that  the  petitioner  is  a  corporation 
with  its  only  office  at  Seattle,  Washington,  its  mail- 
ing address  being  Box  1893,  Seattle  11,  Washing- 
ton. Admits  that  the  returns  for  the  years  here 
involved  were  filed  with  the  Collector  of  Internal 
Revenue  for  the  District  of  Washington. 

2.  Admits  the  allegations  of  paragraph  2  of  the 
petition. 

3.  Admits  the  allegations  of  paragraph  3  of  the 
petition. 

4.  I.  to  V.  Denies  the  allegations  of  paragraphs 
4.  I.  to  v.,  inclusive,  of  the  petition. 

5.  (a)  and  (b).  Denies  the  allegations  of  para- 
graphs 5  (a)  and  (b)  of  the  petition. 

(c)  Denies  the  allegations  of  paragraph  5  (c)  of 
the  petition  except  it  is  admitted  that  petitioner 
claimed  depreciation  on  "the  boats  and  equipment" 
in  1950  as  an  ordinary  and  necessary  business  ex- 
pense in  the  amount  of  $5,830.84. 

(d)  Denies  the  allegations  of  paragraph  5  (d)  of 
the  petition  except  it  is  admitted  that  petitioner's 
original  1950  income  tax  return  showed  a  loss  from 
operations  for  that  year  in  the  amount  of  $1,561.41, 
and  that  on  June  29,  1951  petitioner  filed  a  claim 
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for  refund  for  the  year  1949,  which  claim  for  re- 
fund has  not  ])een  allowed  by  the  respondent. 

5.  (e)  Denies  the  allegations  of  paragraph  5  (e) 
of  the  petition  except  it  is  admitted  that  on  August 
19,  1952  petitioner  filed  a  claim  for  refund  for  the 
taxable  year  1949  in  the  amount  of  $129.11,  which 
claim  for  refund  has  not  been  allowed  by  the  re- 
spondent. 

6.  Denies  generally  each  and  every  allegation  of 
the  petition  not  hereinabove  specifically  admitted, 
qualified  or  denied. 

Wherefore,  it  is  prayed  that  the  relief  sought  in 
the  petition  be  denied  and  that  the  deficiencies  in 
income  taxes  for  the  taxable  years  1949  and  1950,  as 
set  forth  in  the  notice  of  deficiency,  be  in  all  re- 
spects approved. 

/s/  JOHN  POTTS  BARNES,  WHP, 
Chief  Counsel,  Internal  Revenue 
Service. 

Of  Counsel:  Melvin  L.  Sears,  Regional  Counsel, 
Gordon  N.  Cromwell,  Special  Attorney,  Inter- 
nal Revenue  Service. 

[Endorsed] :  T.C.U.S.  PUed  July  6,  1955. 
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Tax  Court  of  the  United  States 

Docket  No.  57751 

S^rANLEY  S.  SAYRES  AND  IVIADELEINE  A. 
SAYRES,  Iiusbaiicl  and  wife,        Petitioners, 

vs. 

(H)]\BriSSTONER  OF  INTERNAJ.  REVENUE, 

Respondent. 

PETITION 

The  above-named  petitioners  hereby  petition  for 
a  redetennination  of  the  deficiencies  and  penalty 
set  forth  by  the  Commissioner  of  Internal  Revenue 
in  his  notice  of  deficiency  bearing  symbols  Ap:S: 
AA:90D-TRB:MHB  dated  February  17,  1955,  and 
as  a  basis  of  their  proceeding  allege  as  follows : 

1.  Petitioners  are  individuals  residing  in  Belle- 
vue,  Washington,  their  mailing  address  being  Route 
1,  Box  325,  Bellevue,  Washington.  The  returns  for 
the  periods  here  involved  were  filed  with  the  Col- 
lector of  Internal  Revenue  for  the  District  of 
Washington. 

2.  The  notice  of  deficiency,  a  copy  of  which  is 
attached  hereto,  marked  Exhibit  **A",  was  mailed 
to  the  petitioners  on  February  17,  1955. 

3.  The  taxes  in  controversy  are  for  income  taxes 
for  the  fiscal  years  ended  October  31,  1949,  and 
October  31,  1950,  in  the  respective  amounts  of 
$10,400.69  and  $12,830.51,  a  total  of  $23,231.20  for 
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both  years.  The  penalty  in  controversy  has  been 
asserted  under  Section  293(a)  of  the  Internal  Rev- 
enue Code  (1939)  for  the  fiscal  year  ended  October 
31,  1950  in  the  amount  of  $641.53. 

4.  The  determination  of  taxes  and  penalty  set 
forth  in  said  notice  of  deficiency  is  based  upon  the 
following  errors: 

I.  The  respondent  erred  in  increasing  petition- 
ers' "other  income"  in  the  amount  of  $16,401.51  for 
the  year  ended  October  31,  1949.  Respondent  ex- 
plains this  adjustment  as  "It  has  been  determined 
that  you  received  taxable  income  of  $16,401.51  from 
American  Properties,  Inc.,  which  you  failed  to  re- 
port as  income  on  your  return.  Net  income  is  in- 
creased accordingly."  Since  the  composition  of  the 
amount  of  $16,401.51  has  not  been  explained  other 
than  set  forth  above  in  respondent's  statutory  no- 
tice of  deficiency,  such  arbitrary  procedure  compels 
petitioners  to  deny  the  same. 

II.  The  respondent  erred  in  increasing  petition- 
ers' ''Other  income"  in  the  amount  of  $16,595.31  for 
the  year  ended  October  31,  1950.  Respondent  ex- 
plains this  adjustment  as  ''It  has  been  determined 
that  you  received  taxable  income  in  the  total 
amoimt  of  $16,595.31  from  American  Properties, 
Inc.,  wiiich  you  failed  to  report  as  income  on  your 
return.  Net  income  is  increased  accordingly."  Since 
the  composition  of  the  amount  of  $16,595.31  has 
not  been  explained  other  than  set  forth  above  in 
respondent's   statutory   notice    of   deficiency,    such 
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arbitrary   procedure   compels   petitioners   to    deny 
the  same. 

III.  The  respondent  erred  in  increasing  salary 
income  by  the  amount  of  $3,200.00  for  the  year 
ended  October  31,  1950. 

IV.  The  respondent  erred  in  asserting  the  pen- 
alty ])rovided  for  in  Section  293(a)  of  the  Internal 
Revenue  Code  (1939). 

5.  The  facts  upon  which  the  petitioners  rely  as 
the  basis  of  this  proceeding  are  as  follows : 

(a)  Petitioners  did  not  receive  taxable  income  in 
the  amount  of  $16,401.51  from  American  Proper- 
ties, Inc.  which  they  failed  to  report  in  the  year 
ended  October  31,  1949. 

(b)  Petitioners  did  not  receive  taxable  income  in 
the  amount  of  $16,595.31  from  Ajaerican  Proper- 
ties, Inc.  which  they  failed  to  report  in  the  year 
ended  October  31,  1950. 

(c)  In  December  1949,  Jen-Cel-Lite  Corporation 
authorized  petitioner,  Stanley  S.  Sayres,  a  salary  of 
$800.00  per  month,  effective  July  1,  1949.  Since 
$3,200.00  of  this  salary  was  paid  for  services  ren- 
dered during  the  months  of  July,  August,  Septem- 
ber and  October,  1949,  this  amoimt  should  not  be 
included  in  petitioners'  income  for  the  year  ended 
October  31,  1950. 

Wherefore,  petitioners  pray  that  this  Court  may 
hear  the  proceeding  and  that  the  case  be  set  for 
trial  at  Seattle,  Washington;  that  it  find  that  re- 
spondent has  erred  in  the  respects  and  to  the  extent 
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stated  in  paragraph  4  supra;  and  that  this  Honor- 
able Court  may  enter  its  order  accordingly,  and/or 
give  such  other  and  further  relief  as,  in  the  judg- 
ment of  this  Court,  may  be  fit  and  proper. 

/s/  TRACY  GRIFFIN, 
/s/  HAROLD  L.  SCOTT, 

Counsel  for  Petitioners. 
Duly  Verified. 

EXHIBIT  ^'A" 
Form  1231  (App.) 

U.  S.  Treasury  Department 
Internal  Revenue  Service,  Regional  Commissioner, 

123    United    States    Court   House,    Seattle    4, 

Washington. 
In  Replying  Refer  to  Feb.  17,  1955 

Ap  :S  :AA  :90D-TRB  :MHB 

Mr.  Stanley  S.  Sayres  and  Mrs.  Madeleine 

A.  Sayres 
Husband  and  Wife 
Route  1,  Box  325 
Bellevue,  Washington 

Dear  Mr.  and  Mrs.  Sayres : 

You  are  advised  that  the  determination  of  your 
income  tax  lial)ility  for  the  taxable  years  ended 
October  31,  1949  and  October  31,  1950  discloses  defi- 
ciencies in  tax  aggiTgating  $23,231.20  and  a  penalty 
of  $641.53  as  shown  in  the  statement  attached. 

In  accordance  with  the  provisions  of  existing 
internal  revenue  laws,  notice  is  hereby  given  of  the 
deficiency  or  deficiencies  mentioned. 
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Within  90  days  from  the  date  of  the  mailing'  of 
this  hotter  you  may  fik^  a  petition  witli  The  Tax 
Court  of  the  United  States,  at  its  principal  address, 
Washing'ton  4,  D.  C,  for  a  redeteimination  of  the 
deficiency.  In  counting  the  90  days  you  may  not 
exchide  any  day  unless  the  90th  day  is  a  Saturday, 
Sunday,  or  legal  holiday  in  the  District  of  Colum- 
bia in  which  event  that  day  is  not  counted  as  the 
90th  day.  Otherwise  Saturdays,  Sundays,  and  legal 
holidays  are  to  be  counted  in  computing  the  90-day 
period. 

ShoTild  you  not  desire  to  file  a  petition,  you  are 
requested  to  execute  the  enclosed  form  and  forward 
it  to  the  Assistant  Regional  Commissioner,  Appel- 
late, 123  U.  S.  Court  House,  Seattle  4,  Washington. 
The  signing  and  filing  of  this  form  will  expedite  the 
closing  of  your  case  by  permitting  an  early  assess- 
ment of  the  deficiency  or  deficiencies,  and  will  pre- 
vent the  accumulation  of  interest,  since  the  interest 
period  terminates  30  days  after  receipt  of  the  form, 
or  on  the  date  of  assessment,  or  on  the  date  of  pay- 
ment, whichever  is  the  earlier. 

Very  truly  yours, 

T.  COLEMAN  ANDREWS, 

Commissioner,  Internal  Revenue, 
By   , 

Associate  Chief,  Appellate  Division. 

Enclosures:     Statement,    Form    1276,    Agreement 
Form. 
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STATEMENT 

Ap  :S :  AA  :90D— TRB  :MHB 

Mr.  Stanley  S.  Sayres  and  Mrs.  Madeleine  A.  Sayres 

Husband   and  Wife 

Route  1,  Box  325 

Bellevue,  Washington 

Tax  liability  for  the  taxable  years  ended  October  31,  1949 
and    October   31,    1950. 

Income  Tax  Sec.  293(a) 

Year  Deficiency         Penalty 

October   31,    1949   $10,400.69  None 

October    31,    1950   12,830.51         $641.53 

Total    $23,231.20        $641.53 

In  making  this  determination  of  your  income  tax  liability,  care- 
ful consideration  has  been  given  to  the  report  of  examination 
dated  June  18,  1952;  to  your  protest  dated  December  18,  1952; 
and  to  the  statements  made  at  the  conferences  held  on  March 
31   and  August   30,   1954. 

It  has  been  determined  that  you  are  liable  for  a  penalty  of 
8641.53  under  the  provisions  of  section  293(a)  of  the  1939  In- 
ternal Revenue  Code  for  the  taxable  year  ended  October  31, 
1950. 

A  copy  of  this  letter  and  statement  has  been  mailed  to  your 
representative,  Mr.  Harold  L.  Scott,  Stuart  Building,  Seattle  1, 
Washington,  in  accordance  with  the  authority  contained  in  the 
power  of   attorney  executed   by  you. 

Taxable   Year    Ended    October   31,    1949 
Adjustments  to   Net   Income 

Net   income  disclosed   by  return,   Form   1040  $42,782.07 

Unallowable  deductions  and  additional  income: 

(a)  Depreciation    $      246.59 

(b)  Other  income  16,401.51 

(c)  Contributions  100.00 

(d)  Interest    1,553.75 

(e)  Taxes   1,434.62       19,736.47 

Net   income   adjusted   ^ „ $62,518.54 
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Explanation  of   Adjustments 

(a)  1.  It  has  been  determined  that  the  depreciation  claimed 
on  East  Union  Street  building  improvements  is  excessive  in  the 
amount  of  $267.90. 

2.  It  has  been  determined  that  the  depreciation  of  improve- 
ments on  Hunts  Point  property  is  S500.91.  instead  of  $479.63, 
or  $21.31   more  than   that  claimed   in   your  return. 

1.  Depreciation    of   East   Union    Street    building 
improvements  overstated  $267.90 

2.  Depreciation  of  Hunts  Point  property 

improvements    understated    21.31 

Net   additional    income   $246.59 

(b)  It  has  been  determined  that  you  received  taxable  income 
of  $16,401.51  from  American  Properties,  Inc.,  which  you  failed 
to  report  as  income  on  your  return.  Net  income  is  increased 
accordingly. 

(c)  The  amount  of  $100.00,  claimed  as  a  deduction  in  your 
return  for  contributions  paid  to  Detroit  International  Regatta 
Association  is  held  not  deductible  under  the  provisions  of  Sec- 
tion 23 (o)  of  the  1939  Internal  Revenue  Code.  Your  taxable 
net  income  is  therefore  increased  by  such  amount. 

(d)  It  has  been  determined  that  interest  of  $1,553.75  paid  on  a 
loan  to  purchase  a  single  premium  life  insurance  contract  and 
claimed  as  a  deduction  in  your  return  is  not  deductible.  Your 
taxable  net  income  is  therefore  increased  by  such  amount. 

(e)  It  has  been  determined  that  you  overstated  the  deduction 
for  taxes  paid  in  the  net  amount  of  $1,434.62,  computed  as 
follows: 

1.  Included  in  the  deduction  for  State  and  city  business, 
sales,  and  excise  taxes  is  the  amount  of  $4,189.04  claimed  as  mis- 
cellaneous taxes  appertaining  to  construction  work  performed 
under  contract  on  your  residential  properties.  Since  such  taxes 
are  levied  against  the  contractor,  they  are  not  an  allowable 
deduction    in   computing   your   taxable   net   income. 

2.  Washington  State  sales  taxes  in  the  total  amount  of 
$3,743.92  paid  by  you  on  the  construction  work  performed  is 
allowed  as  a  deduction  in  computing  your  taxable  net  income. 

3.  The  amount  of  $1,412.28,  represented  in  your  return  as 
payroll  taxes,  has  been  determined  to  be  Social  Security  taxes 
and   contributions   imposed    on   the   contractor   and   therefore   un- 
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allowable  as  a  deduction  in  computing  your  taxable  net  income. 
4.    You   are   allowed   a   deduction   of   S  122.78   for   Washington 
State  sales  taxes   paid   for  your   benefit   by   American   Properties, 
Inc. 
Summary  of  adjustments: 

1.    Unallowable  State  and  city  business, 
sales  and  excise  taxes: 

Brewster    house   S      563.31 

New    house    3,625.73 


Total   S  4,189.04. 

2.  Allowable  State  sales  taxes  on 
construction  work: 

Brewster    house     S    510.40 

New    house    3,233.52       (3,743.92) 

3.  Unallowable   payroll   taxes   1,412.28 

4.  State  sales  taxes  paid   by 

American    Properties,    Inc (    422.78) 


?Jet    additional    income    S  1,434.62 

Computation  of  Alternative  Tax 

Net   income   adjusted    $62,518.54 

Less:     Exemptions    1,200.00 


Balance   $61,318.54 

One-half  of  balance  $30,659.27 

Minus:  One-half  of  net  long-term  capital  gain  314.25 


Income   subject  to   tentative   tax   $30,345.02 

Tentative    tax    $13,433.91 

Less:  $68.00  plus  12  per  cent  of  $13,033.91  1,632.07 


Balance  $11,801.84 

Combined    partial    normal    tax   and    surtax — 

$11,801.84    times    2    $23,603.68 

Add:  one-half  of  net  long-term  capital  gain  314.25 


Income    tax    liability    $23,917.93 

Liability    disclosed    by    return: 

Original  Acct.  No.  2319301   13,517.24 


Deficiency  $10,400.69 
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Taxable    Year    Ended    ()ctol)er    31,    1950 
Adjustments  to  Net  Income 

Net  income  disclosed  by  return.  Form   1040  $59,901.25 

Unallowable  deductions  and  additional  income: 

(a)  Salary    S  3,200.00 

(b)  Depreciation    156.52 

(c)  Other    income    16,595.31 

(d)  Capital    gain    1,493.00 

(e)  Interest    1,553.75       22,998.58 

Total  $82,899.83 

(f)  Dividends     $        50.00 

(g)  Taxes   292.37  342.37 

Net   income   adjusted   S82,557.46 

Explanation  of  Adjustments 

(a)  It  has  been  determined  that  you  received  a  salary  of 
$12,800.00  from  the  Jen-Cel-Lite  Corporation  whereas  you  re- 
ported income  of  $9,600.00  from  that  source  on  your  return. 
Accordingly,  net  income  is  increased  by  $3,200.00,  the  difference 
between   the  above  two   amounts. 

(b)  1.  It  has  been  determined  that  the  depreciation  claimed 
on  East  Union  Street  building  improvements  is  excessive  in 
the  amount  of  $267.90. 

2.  It  has  been  determined  that  the  depreciation  of  improve- 
ments on  Hunts  Point  property  is  $1,502.81  instead  of  $1,391.43, 
or  $111.38   more  than   that   claimed   in   your   return. 

1.  Depreciation  of  East  Union  Street  building 
improvements    overstated    $267.90 

2.  Depreciation  of  Hunts  Point  property 

improvements    understated    111.38 

Net   additional    income $156.52 

(c)  It  has  been  determined  that  you  received  taxable  income 
in  the  total  amount  of  $16,595.31  from  American  Properties,  Inc., 
which  you  failed  to  report  as  income  on  your  return.  Net 
income  is   increased   accordingly. 

(d)  On  your  return  you  reported  taxable  long-term  capital 
gain  in  the  amount  of  $3,638.00  on  the  sale  of  residential  prop- 
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erty  at  3140  E.  Laurelhurst  Drive,  Seattle.  It  has  been  deter- 
mined that  your  correct  income  from  that  source  was  85,131.00. 
Accordinprly,  net  income  is  increased  by  Sl,493.00,  the  difference 
between  the  above  two  amounts. 

(e)  It  has  been  determined  that  interest  in  the  amount  of 
Sl.553.75  paid  on  a  loan  to  purchase  a  single  premium  life 
insurance  contract  and  claimed  as  a  deduction  in  your  return 
is  not  an  allowable  deduction.  Your  taxable  net  income  is  there- 
fore   increased    by   such    amount. 

(f)  It  has  been  determined  that  you  received  taxable  di\-i- 
dends  from  Willys-Overland  Company  in  the  amount  of  S450.00. 
Since  you  reported  dividend  income  of  S500.00  from  this  source, 
your  taxable  net  income  is  reduced  $50.00. 

(g)  You  are  allowed  a  deduction  of  S292.37  for  taxes  paid 
for  your  benefit   by  American   Properties,   Inc.  as  follows: 

Washington   State  sales  tax  paid   in   period 

11/1/49  to   12/31/49  S  81.17 

Washington   State  sales  tax  paid   in  period 

1/1, '50    to    10/31/50    185.20 

Trailer  license  paid  in   period   1/1/50  to   10/31/50  26.00 

Total    S292.37 

Computation   of   Alternative  Tax 

Net   income   adjusted   S82.557.46 

Less :    Exemptions   1,200.00 

Balance  81.357.46 

One-half    of    balance    $40,678.73 

Minus:  One-half  of  net  long-term  capital  gain  1,990.59 

Income  subject  to   tax  $38,688.14 

Tentative  tax  computed  at  rates  in  effect  prior  to 
10/1/50: 

Combined  normal  tax  and  surtax  on  $38,688.14  $18,834.82 

Less:  S68.00  plus  12  per  cent  of  $18,434.82  2.280.18 

Balance  $16,554.64 

Total  tentative  tax  computed  at  rates  in  effect  prior 

to    10/1/50— $16,551.64   times    2   $33,109.28 
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Tentative  tax  computed  at  rates  in  elTect  after  9/30/50: 

Combined  normal  tax  and  surtax  on  $38,688.14  $18,834.82 

Total  tentative  tax  computed  at  rates  in  efTect 

after  9/30/50— $18,834.82  times  2  $37,669.64 

Portion  of  tentative  lax  computed  at  rates  prior 
to   10/1/50  applicable: 

11/12   of   $33,109.28   $30,350.17 

Portion  of  tentative  tax  computed  at  rates  after 
9/30/50   applicable: 

1/12   of  $37,669.64  3,139.14 

Partial    tax    $33,489.31 

Add:  One-half  of  net  long-term  capital  gain  1,990.59 

Income    tax     liability    $35,479.90 

Liability  disclosed  by  return: 

Orig.  acct.  No.  9129504  22,649.39 

Deficiency  $12,830.51 

Served:    May  11,  1955. 

[Endorsed] :    T.C.U.S.    Filed  May  11,  1955. 


[Title  of  Tax  Court  and  Docket  No.  57751.] 

ANSWER 

Now  comes  the  Commissioner  of  Internal  Reve- 
nue, by  his  attorney,  John  Potts  Barnes,  Chief 
Counsel,  Internal  Revenue  Service,  and  for  answer 
to  the  petition  filed  herein,  admits  and  denies  as 
follows: 

1.  Admits  the  allegations  of  paragraph  1  of  the 
petition. 
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2.  Admits  the  allegations  of  paragi*apli  2  of  the 
petition. 

3.  Admits  the  allegations  of  paragraph  3  of  the 
petition. 

4.  I.  to  TV.  Denies  the  allegations  of  paragi^aphs 
4.  I.  to  IV.,  inclusive,  of  the  petition. 

5.  (a)  to  (c).  Denies  the  allegations  of  para- 
graphs 5  (a)  to  (c),  inclusive,  of  the  petition. 

6.  Denies  generally  each  and  every  allegation  of 
the  petition  not  hereinabove  specifically  admitted, 
qualified  or  denied. 

Wherefore,  it  is  prayed  that  the  relief  sought  in 
the  petition  be  denied  and  that  the  deficiencies  in 
income  taxes  and  penalties  for  the  taxable  years 
ended  October  31,  1949  and  1950,  as  set  forth  in  the 
notice  of  deficiency,  be  in  all  respects  approved. 

/s/  JOHX  POTTS  BAENES,  WHP, 

Chief  Coimsel,  Internal  Revenue 
Service. 

Of  Counsel:  Melvin  L.  Sears,  Regional  Counsel, 
Gordon  N".  Cromwell,  Special  Attorney,  Inter- 
nal Revenue  Sei-vice. 

[Endorsed] :  T.C.U.S.  Filed  July  6.  1955. 
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28  T.  C.  No.  127 

Tax  Court  of  the  United  States; 

AMERICAN  PROPERTIES,   INC.,   ET   AL.,^ 

Petitioners, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

Docket  Nos.  57748,  57749,  57750,  57751.  Filed 
August  30,  1957. 

FINDINGS  OF  FACT  AND  OPINION 

Held,  that  the  activities  of  the  corporate  peti- 
tioner in  constructing,  maintaining,  and  operating 
racing  boats  did  not  constitute  the  carrying  on  of  a 
trade  or  business,  but  were  incident  to  the  personal 
hobby  of  its  sole  stockholder,  and  the  corporation  is 
not  entitled  to  deduct  amounts  expended  by  it  as 
ordinary  and  necessary  business  expenses,  or  to 
take  deductions  for  depreciation  on  the  boats.  Held, 
further,  that  the  amounts  expended  by  the  corpora- 
tion are  properly  taxable  to  the  individual  petition- 
ers, since  such  expenditures  were  solely  for  the  per- 
sonal benefit  of  the  individual  petitioner  who  was 
the  sole  stockholder.  Held,  further,  that  the  indi- 


^  Proceedings  of  the  following  petitioners  are  con- 
solidated here^^dth:  American  Properties,  Inc., 
Docket  No.  57748;  Stanley  S.  Sayres,  Docket  No. 
57749;  Madeleine  A.  Sayres,  Docket  No.  57750;  and 
Stanley  S.  Sayres  and  Madeleine  A.  Sayres,  Docket 
No.  57751. 
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vidual  petitionei's  omitted  certain  salary  income 
from  their  returns,  and  that  the  respondent  prop- 
erly determined  additions  to  tax  on  account  thereof, 
pursuant  to  section  293(a),  Internal  Revenue  Code 
of  1939. 

Tracy  Griffin,  Esq.  and  KennetJi  P.  Short,  Esq., 
for  the  petitioners. 

Gordon  N.  Cromwell,  Esq.,  for  the  respondent. 

Atkins,  Judge: 

The  respondent  determined  deficiencies  in  income 
tax  and  additions  to  the  tax  as  follows: 


Addition 

Petitioner 

Year  Ending 

Deficiency 

§293(a) 

Stanley  S.  Sa}Tes 

Oct.  31. 

1948 

$  1.937.39 

S  96.87 

Madeleine  A.  Sayres 

Oct.  31, 

1948 

1,906.23 

95.31 

Stanley  S.  and 

Madeleine  A.  Sayres 

Oct.  3L 

1949 

10,400.69 

None 

Stanley  S.  and 

Madeleine  A.  Sayres 

Oct.  31, 

1950 

12.830.51 

641.53 

American  Properties,  Inc. 

Dec.  31, 

1949 

495.78 

None 

American  Properties,  Inc. 

Dec.  31, 

1950 

3,601.31 

None 

American  Properties,  Inc.  claims  that  there  has 
been  an  overpayment  in  its  tax  for  the  year  1949. 

The  principal  issue  is  whether  certain  expendi- 
tures made  by  the  petitioner  American  Properties, 
Inc.,  in  1949  and  1950  in  connection  with  designins:, 
constructing',  and  racing  of  speed  boats  constituted 
deductible  business  expenses  of  the  corporation,  or 
whether  such  expenditures  constituted  personal 
ho])by  expenses  paid  by  the  corporation  on  behalf 
of  its  stockliolder,  the  petitioner  Stanley  S.  Sayres, 
taxable  to  him  and  his  wife,  the  petitioner  Made- 
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leine  A.  Sayres,  and  nondeductible  hj  the  cori)o- 
ration. 

A  second  issue  relating  to  the  individual  peti- 
tioners for  the  years  1948  and  1950  concerns  omis- 
sions of  salary  income  of  the  petitioner  Stanley  S. 
Sayres  and  additions  to  the  tax  for  negligence  re- 
lating to  omissions  of  salary  income. 

Findings  of  Fact 

The  petitioners,  Stanley  S.  Sayres  and  Madeleine 
A.  Sayres,  are  husband  and  wife,  and  the  petitioner 
American  Properties,  Inc.,  is  Stanley  S.  Sayres' 
wholly-owned  corporation.  The  individual  petition- 
ers reported  their  income  on  a  fiscal  year  basis  end- 
ing October  31.  The  corporation  keeps  its  books  and 
reports  its  income  on  a  calendar  year  basis.  The 
individuals  filed  separate  income  tax  returns  for  the 
taxable  year  1948  and  filed  joint  returns  for  the 
taxable  years  1949  and  1950.  These  returns  and  the 
returns  of  the  corporation  for  the  years  1949  and 
1950  were  filed  with  the  collector  of  internal  reve- 
nue at  Tacoma,  Washington.  The  petitioner  Stan- 
ley S.  Sayres  is  referred  to  hereinafter  as  the  peti- 
tioner, or  as  Sayres,  and  the  petitioner  American 
Properties,  Inc.  is  sometimes  referred  to  herein- 
after by  name  or  as  the  corporation. 

Prior  to  1931  the  petitioner  was  engaged  in  the 
automobile  business  in  Pendleton,  Oregon.  In  that 
year  he  went  to  Seattle  and  purchased  Williams 
Auto  Company,  a  corporation,  the  name  of  which 
he  changed  to  American  Properties,  Inc.  (one  of 
the  petitioners  herein).  During  the  years  in  ques- 
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tion  he  OA\aie(i  all  the  stock  of  the  corporation  ex- 
cept a  qualifying  share,  which  was  held  by  his 
attorney.  The  petitioner  also  purchased  stock  of 
American  Automobile  Company.  During  the  years 
in  question  he  was  also  the  jorincipal  stocldiolder  of 
that  corporation.  That  company  operated  an  auto- 
mobile dealership  and  was  a  tenant  of  premises 
owned  by  American  Properties,  Inc. 

The  petitioner  has  always  enjoyed  speed  and  it 
had  been  his  desire  to  drive  a  boat  faster  than  any- 
one had  ever  done  before.  Prior  to  going  to  Seattle 
he  had  engaged  in  outboard  motor  boat  racing. 

After  moving  to  Seattle  the  petitioner  for  several 
years  did  not  engage  in  boat  racing.  However,  at 
some  time  prior  to  1948  he  purchased  a  used  racing 
boat  which  had  previously  attained  a  speed  of  80 
m.p.h.,  and  he  named  it  Slo-Mo-Shun.  Thereafter 
he  built  successively  Slo-Mo-Shun  II  and  Slo-Mo- 
Shun  III.  In  the  design,  construction,  operation, 
and  maintenance  of  Slo-Mo-Shun  III,  the  peti- 
tioner retained  technical  assistance  of  experts  who 
were  recognized  as  outstanding  in  their  fields.  Since 
Ted  Jones,  the  boat  designer,  was  employed  on  a 
full  time  basis  as  an  engineer  with  an  airplane 
company,  his  work  for  the  petitioner  was  done  at 
nights,  on  week  ends,  and  on  holidays.  Anchor  Jen- 
sen, of  the  local  boat  building  firm,  Jensen  Motor 
Boat  Company,  was  the  builder.  The  petitioner, 
Jones  and  Jensen  watched  the  1948  Gold  Cup  races 
in  Detroit  in  August  1948,  and  after  their  experi- 
ence witli  the  first  Slo-Mo-Shun  and  Slo-Mo-Shim 
II  and  III  they  recognized  the  tremendous  room 
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for  iniprovement  in  tlio  dosigniiif^  of  racing  l)oats. 
At  that  time  they  also  recognized  the  ])ossi])ility  of 
profit  to  be  made  in  the  desigiiing,  construction  and 
sale  of  racing  boats.  They  considered  the  i)ossibility 
that  the  Navy  might  become  interested  in  the  basic 
design  of  these  fast  boats  and  might  l^ecome  an 
impoi*tant  customer.  Jones  proceeded  to  design 
Slo-Mo-Shun  IV  which  would  be  revolutionaiy  in 
the  field  of  unlimited  hydroplane  boats.  He  used 
the  identical  design  which  he  had  used  for  years  in 
])uilding  and  racing  limited  class  boats.  By  August 
1W9,  Jones  and  the  petitioner  concluded  that  Slo- 
Mo-Shun  IV,  which  was  then  in  the  process  of  con- 
struction, would  prove  to  be  far  superior  to  boats 
currently  being  used. 

The  petitioner  had  consulted  his  attorney,  his 
accountant^  and  his  financial  adviser,  an  official  of 
the  Seattle-First  National  Bank,  who  all  agreed  on 
the  profit  possibility  in  the  designing,  building,  and 
sale  of  boats.  The  banker  advised  against  the  peti- 
tioner's undertaking  any  such  business  enterprise 
in  an  individual  capacity.  In  discussions  with  the 
attorney  the  petitioner  suggested  that  inasmuch  as 
the  articles  of  incorporation  of  American  Proper- 
ties, Inc.  already  contained  provisions  which  would 
authorize  the  construction  and  sale  of  boats  and 
marine  supplies  or  engines,  such  corporation  might 
undertake  the  venture  without  the  necessity  of  cre- 
ating a  new  corporation. 

The  minutes  of  a  mxCeting  of  the  directors  of  the 
corporation  held  on  August  31,  1949,  contain  the 
following : 
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Preliminaiy  discussions  had  been  had  \vith  refer- 
ence to  this  corporation  entering  the  field  of  boat 
building',  ownership  and  management.  Counsel  re- 
ported that  the  Articles  of  Incorporation  were  suffi- 
ciently broad  to  warrant  entry  upon  such  a  pro- 
gram. 

Mr.  Sayres  in  connection  with  the  Country  mde 
interest  in  power  boat  racing  suggested  that  '^Slo- 
Mo-Shun  III''  was  in  his  opinion  far  superior  to 
the  major  racing  boats;  that  an  improvement  in 
design  had  been  perfected  and  in  his  opinion  ^^Slo- 
Mo-Shun  III"  was  by  no  means  the  last  word  in 
the  field.  In  other  words,  there  would  be  continuous 
improvement  and  if  sufficient  time  was  devoted  to 
experimental  and  engineering  work  other  boats 
would  become  obsolete  and  the  Seattle  boat  would 
be  the  pattern  all  over  the  Country. 

He  suggested  that  he  believed  if  the  Company 
would  enter  the  field,  do  the  necessary  experimental 
and  engineering  work  that  not  only  was  there 
money  to  be  made  in  the  manufacture  and  sale  of 
racing  crafts,  ])ut  in  the  commercial  field  as  well. 
That  he  believed  the  Government  would  itself  be 
interested  in  the  fastest  tyipQ  of  boat  that  could  be 
manufactured. 

It  was  recognized  that  there  would  be  substantial 
experimental  cost  to  lay  the  groundwork  for  future 
development. 

He  fiirtluT  statcnl  tlint  ho  was  willing  to  transfer 
title  of  Slo-Mo-Shun  III  to  the  corporation  if  the 
corporation  would  continue  in  an  endeavor  to  work 
out  improvements  in  design  and  engineering.  He 
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particularly  suggested  that  a  new  improved  Slo-Mo- 
Shnn  slioiild  1)0  dosigiied  and  built  for  actual  racing 
use. 

Mr.  Sayres  also  advised  that  he  had  substantial 
offers  for  Slo-JIo-Shun  III  and  had  no  doubt  of  the 
salability  of  Slo-Mo-Shun  the  IVth  and  boats  of 
that  design  and  class. 

It  was  agreed  that  it  was  to  the  best  interest  of 
the  corporation  to  enter  this  new  field  and  proceed 
with  the  construction  of  a  new  boat  upon  the  im- 
proved design  of  Slo-Mo-Shun  III,  all  with  the  end 
in  view  of  when  the  time  was  propitious  getting 
into  commercial  operation. 

Mr.  Sayres  was  authorized  to  proceed  accord- 
ingly. 

At  this  time  Slo-Mo-Shun  IV  was  in  the  process 
of  being  built.  It  was  launched  in  October  1949. 

At  some  time  before  October  31,  1949,  the  corpo- 
ration paid  to  the  petitioner  an  amount  of  $14,- 
690.30,  which  was  the  amount  that  had  been  ex- 
pended by  the  petitioner  in  the  construction  of 
Slo-Mo-Shun  III  and  of  partial  construction  of 
Slo-Mo-Shun  IV. 

In  1949  there  was  no  registration  or  licensing 
requirements  with  regard  to  boats  of  this  character. 
The  petitioner  did  not  enter  into  any  formal  docu- 
ment transferring  title  of  either  Slo-Mo-Shun  III 
or  Slo-Mo-Shun  IV  to  the  corporation.  There  was 
no  patent  on  the  design  of  these  boats. 

The  petitioner  filled  out  forms  with  the  county 
assessor  of  King  County,  Washington,  for  personal 
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property  tax  purposes,  as  of  January  1,  1950  and 
1951,  indicating  that  he  was  the  owner  of  Slo-Mo- 
Shun  IV.  The  petitioner  left  blank  the  part  of  such 
forms  calling  for  information  as  to  whether  he  had 
transferred  title.  He  belonged  to  the  Seattle  Yacht 
Club  and  has  always  been  registered  with  the 
American  Power  Boat  Association  as  the  owner  of 
Slo-Mo-Shun  IV  and  V.  The  rules  of  that  associa- 
tion provided,  among  other  things,  that  each  boat 
entered  for  a  sanctioned  race  must  be  the  bona  fide 
property  of  the  person  in  whose  name  she  is  en- 
tered, who  must  be  a  racing  member  of  the  associa- 
tion and  a  member  of  a  club  belonging  to  the  asso- 
ciation ;  that  corporations  or  business  concerns  may 
not  enter  sanctioned  races  (although  they  may  be 
members  of  the  association)  and  may  only  enter  a 
boat  as  the  bona  fide  property  of  a  club  member 
who  is  also  a  racing  member  of  the  association, 
either  by  ownership  or  by  charter. 

On  June  26,  1950,  Slo-Mo-Shun  IV,  driven  by 
the  petitioner  on  Lake  Washington,  established  a 
new  world  straightaway  speed  record  of  160  m.p.h., 
breaking  the  11  year  old  record  of  141  m.p.h.  Rec- 
ognizing the  capabilities  of  this  boat  and  the  possi- 
bility of  still  further  improvements  of  design  in  a 
model  to  be  built,  the  petitioner  sought  a  contrac- 
tual aiTangement  which  would  include  Ted  Jones, 
the  designer,  and  Anchor  Jensen,  the  builder.  How- 
ever, because  of  disagreement  as  to  technical  engi- 
neering ]nMnciples  Jones  refused  to  sign  an  agree- 
ment which  would  include  Jensen  as  a  party.  On 
July  17,  1950,  an  agi^eement  was  executed  ''by  and 
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between  Amencan  Properties,  Inc.,  (and/or  S.  S. 
Sayres)  Party  of  the  First  Part,  and  Ted  O.  Jones, 
Party  of  the  Second  Part,"  which  provided  that 
wliereas  the  first  party  had  financed  constrnction  of 
Slo-Mo-Shun  III  and  Slo-Mo-Shim  IV  and  whereas 
second  party  desii^ned  both  of  those  boats  and 
assisted  in  development,  constrnction,  and  testini^, 
the  parties  agreed  as  follows:  The  second  party 
agreed  to  work  exclusively  for  the  first  party  in  the 
design  and  development  of  "Gold  Cup"  and  ^^Un- 
limited" classes  of  racing  boats  during  the  existence 
of  the  contract  and  a  period  of  one  year  thereafter; 
second  party  agreed  not  to  disclose  to  others  any 
basic  or  essential  features  of  design,  construction, 
or  development;  first  party  agreed  that  when  con- 
structing racing  boats  only  second  party  would  be 
employed  to  design  such  boats  and  to  supervise  con- 
struction, and  that  upon  all  boats  sold  by  first 
party,  in  whom  title  should  always  rest,  second 
party  would  receive  a  fee  of  $5,000  or  10  percent 
of  sale  price,  whichever  was  greater,  this  being  in 
addition  to  time  and  material  charges  such  as  had 
been  paid  in  the  past;  first  party  agreed  that  if 
Slo-Mo-Shun  IV  should  be  sold  for  an  amount 
greater  than  cost,  first  party  would  pay  second 
party  10  percent  of  actual  net  profit  after  taxes,  or 
a  flat  sum  of  $5,000  whichever  was  greater,  in 
which  case  second  party  would,  in  consideration 
thereof,  design  a  new  "Unlimited"  class  racing 
boat  for  first  party  at  no  additional  fee;  both  par- 
ties agreed  that  in  event  of  any  sale  of  plans  and 
designs  of  "Gold  Cup"  and  ^'Unlimited"  boats,  first 


34  American  Properties,  Inc.,  et  ah,  vs, 

party  would  pay  second  party  a  fee  of  $2,500  to- 
gether with  traveling  expenses  and  a  fee  of  $25 
per  day  actually  spent  in  supervising  construction. 
It  was  provided  that  the  agreement  should  continue 
until  terminated  by  wiitten  notice  of  either  party, 
giving  180  days'  notice.  It  was  signed  by  S.  S. 
Sayres  as  president  of  American  Properties,  Inc., 
and  in  his  individual  capacity,  and  by  Jones. 

On  July  22,  1950,  Slo-Mo-Shun  IV,  driven  by 
Ted  Jones,  won  the  Gold  Cup  race.  Following  that 
Jones  was  approached  by  others  seeking  boats  of 
the  design  of  Slo-Mo-Shun  IV.  Horace  Dodge 
sought  to  have  two  l3oats  built,  offering  $50,000  per 
boat.  Jones  sought  approval  of  the  petitioner  which 
was  refused. 

Slo-Mo-Shun  IV,  driven  by  Lou  Pageol,  won  the 
Harmsworth  Trophy  on  August  2,  1950. 

In  August  1950,  the  Seattle-Fii^st  National  Bank 
loaned  American  Properties,  Inc.  $26,000  to  be 
used  in  operations  in  connection  with  the  boats.  No 
collateral  was  given  for  the  loan. 

In  Februaiy  1951  construction  of  Slo-Mo-Shun  V 
was  commenced  for  the  purpose  of  entering  the 
1951  Gold  Cup  races.  The  petitioner  prevailed  upon 
Jones  and  Jensen  to  work  together  in  the  construc- 
tion of  the  boat.  The  l)oat  was  constructed  at  the 
premises  of  the  Jensen  Motor  Boat  Company  under 
the  supervision  of  Jones  and  with  the  aid  of  some 
of  Jensen's  boat  builders.  The  boat  was  completed 
by  the  end  of  July  1951.  Jones  received  $5,000  for 
designing  Slo-Mo-Shun  V  in  addition  to  compen- 
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sation  received  on  an  hourly  ))asis  for  its  con- 
struction. 

Lou  Fagool,  a  wealthy  spoi'tsnian  who  was  one  of 
the  top  two  or  three  drivers  in  the  country,  drove 
Slo-Mo-Shun  V  and  won  the  Gold  Cup  in  1951. 

In  1952  Slo-Mo-Shun  IV,  driven  by  Stanley  Dol- 
lar, a  wealthy  man  of  the  Stanley  Dollar  Steamship 
lines,  won  the  Gold  Cup  race.  Joe  Taggart,  who  has 
had  as  nuich  racing  experience  as  Fageol,  also 
drove  the  Slo-Mo-Shun  boats  in  competition.  In 
1953  and  1954  either  Slo-Mo-Shim  IV  or  Slo-Mo- 
Shun  V  won  the  Gold  Cup  races.  The  Slo-Mo-Shun 
boats  have  also  won  the  Martini-Rossi  Trophy  for 
the  fastest  heat  in  a  Gold  Cup  race  and  the  Aaron 
DeRoy  Plaque  for  the  fastest  over-all  race  average. 
The  petitioner's  name  appears  on  the  Gold  Cup  as 
the  winner  and  the  various  trophies  which  were  won 
by  Slo-Mo-Shun  boats  were  kept  at  the  Seattle 
Yacht  Club.  There  were  no  cash  prizes  in  racing 
these  boats. 

The  petitioner  did  not  himself  personally  drive 
any  of  the  boats  in  closed  course  competitive  races, 
such  as  the  Gold  Cup  or  the  Harmsworth  races.  He 
did  drive  in  speed  competition,  as  in  1950  when  he 
broke  the  world's  straightaway  speed  record. 

About  November  1,  1951,  Ted  Jones  left  Seattle 
and  went  east  to  work  as  a  boat  designer  for  an- 
other concern.  He  thus  ceased  to  operate  under  the 
agreement  of  1950.  No  formal  notice  of  termination 
of  the  contract  was  ever  given  by  either  party. 
Because  he  felt  restrained  by  the  contract  of  1950, 
Jones  did  not,  for  a  nimaber  of  years,  build  any 
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boats  for  others  of  the  design  of  the  Slo-Mo-Shim 
boats,  although  he  had  many  opportunities  to  do  so. 
However,  commencing  in  January  1954,  he  did 
design  a  number  of  boats  for  various  individuals 
throughout  the  country,  employing  the  design  of 
the  Slo-Mo-Shun  boats.  At  the  time  of  the  hearing 
in  this  case  in  1956,  there  were  about  20  boats  eli- 
gible for  competition  in  the  unlimited  class,  of 
which  all  but  four  were  of  the  basic  Slo-Mo-Shun 
design. 

The  members  of  the  crew  of  these  boats  included 
highly  skilled  technicians  who  worked  on  the  vari- 
ous Slo-Mo-Shun  boats  in  their  spare  time  since 
they  were  full  time  employees  of  other  organiza- 
tions. None  of  them  was  employed  by  either  Amer- 
ican Properties,  Inc.  or  American  Automobile 
Company.  Jones  was  compensated  for  designing  the 
boats  and  Jensen  was  paid  for  his  work  in  building 
them. 

The  principal  construction  work  took  place  at  the 
Jensen  Motor  Boat  Company,  but  the  engiiie  work 
was  done  at  the  premises  of  iVmerican  Properties, 
Inc.,  then  under  lease  to  American  Automobile 
Company,  where  there  was  a  machine  shop  for 
assembling  engines.  The  small  hand  tools  which 
were  used  were  the  properties  of  American  Proper- 
ties, Inc.  Only  occasionally  was  equipment  of  Amer- 
ican Automobile  Company  used.  An  electric  hoist 
which  was  used  was  not  the  property  of  American 
Automobile  Company.  Engines  and  parts  were 
stored  at  these  premises. 

All  costs  of  completing  and  operating  Slo-Mo- 
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Shun  IV  and  the  costs  of  building'  and  operating 
Slo-Mo-Shun  V  were  borne  hy  the  corporation,  in- 
chiding'  the  expenses  incurred  in  racing  them,  such 
as  traveling  expenses  of  the  crew  to  Detroit  in  1950. 

The  building  owned  by  the  American  ProiJerties, 
Inc.  was  located  about  one  and  one-half  to  two  miles 
from  the  nearest  navigable  l)ody  of  water.  Slo-Mo- 
Shun  III  was  moored  at  a  dock  at  the  petitioner's 
residence  on  Lake  Washington.  Later  the  petitioner 
constructed  another  residence  on  Lake  Washington 
to  which  he  moved  in  December  1950,  and  the  Slo- 
Mo-Shun  boats  were  then  housed  in  the  boat  house 
at  such  residence.  At  times  the  boats  were  housed 
at  the  Jensen  Motor  Boat  Company,  which  is  on 
Lake  Washington  about  five  miles  from  the  peti- 
tioner's new  residence. 

Greater  Seattle,  Inc.,  a  nonprofit,  publicly  sub- 
scribed corporation  which  promoted  the  annual 
Seafair  and  other  sporting  events,  sponsored  cam- 
paigns to  raise  money  for  the  operation  of  the  Slo- 
Mo-Shun  boats  because  of  the  advantage  to  Seattle 
of  bringing  the  Gold  Cup  race  to  Seattle.  In  1950 
the  amount  contributed  by  Greater  Seattle,  Inc.  for 
this  purpose  was  $6,912.15.  This  contribution, 
whether  paid  to  the  petitioner  in  the  first  instance, 
or  to  the  corporation,  was  ultimately  received  by 
the  corporation  to  defray  part  of  the  expense  of 
operating  Slo-Mo-Shun  IV.  In  subsequent  years 
other  contributions  were  also  received  from  Greater 
Seattle,  Inc.  through  campaigns  for  public  sub- 
scription. In  sponsoring  campaigns  for  raising 
money  for  this  purpose.  Greater  Seattle,  Inc.  held 
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the  petitioner  out  as  the  o^\^le^  of  the  boats.  News- 
paper articles  also  consistently  referred  to  the  peti- 
tioner as  the  owner  of  the  boats.  The  official  pro- 
grams of  the  Gold  Cup  races  listed  him  as  the 
o^Yner. 

The  petitioner  has  never  sold  any  of  the  Slo-Mo- 
Shim  boats  or  any  designs  therefor.  After  Slo-Mo- 
Shun  IV  had  been  constructed  some  ci^dlian  repre- 
sentatives of  the  Navy  Department  examined  it  and 
observed  it  in  action.  There  was  no  subsequent  indi- 
cation that  the  Navy  would  be  interested. 

In  its  income  tax  returns  for  the  calendar  years 
1949  and  1950  the  corporation  showed  its  principal 
business  actiAaty  as  ^^Real  Estate''  and  ^'Lessor  of 
Building,"  respectively.  It  reported  net  income  of 
$8,423.26  in  1949  and  a  net  loss  of  $1,561.41  in  1950. 
Its  returns  show  that  it  had  sui^plus  at  December 
31,  1949,  of  $74,659.49  (of  which  $37,497.43  was 
earned  surplus)  and  at  December  31,  1950,  surplus 
of  $71,260.73  (of  which  $34,098.67  was  earned 
surplus) . 

In  the  calendar  year  1949  the  corporation  ex- 
pended $2,155.56  in  operation  and  maintenance  of 
the  boats,  which  it  deducted  on  its  coiT)orate  tax 
return  as  ))usiness  expenses.  The  respondent  disal- 
lowed this  amount  to  the  corporation.  In  addition, 
the  corporation  expended  $561.39  as  additional  boat 
expense  which  it  did  not  deduct  on  the  corporate 
return. 

For  the  calendar  year  1950  the  eor])oration  ex- 
pended $19,300.58  for  operation  and  maintenance  of 
the  boats  and  deducted  on  its  return  the  amount  of 
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$12,388.43  (after  offsetting  the  contribution  from 
Greater  Seattle,  Inc.,  in  the  amount  of  $6,912.15). 
In  the  return  there  was  inchidi^d  $1,000  as  income 
from  endorsement  of  an  oil  product.  In  this  situa- 
tion the  resj^ondent  considered  that  there  had  been 
claimed  a  net  deduction  of  $11,388.43,  which  he 
disallowed. 

The  corporation  capitalized  on  its  books  and  its 
returns  for  1949  and  1950  the  amounts  expended 
for  construction  of  the  boats  and  related  equipment 
(including  the  amount  of  $14,690.30  which  was  paid 
by  the  corporation  to  the  petitioner  as  hereinabove 
stated).  In  the  1949  return  the  balance  sheet  at  the 
end  of  the  year  includes  in  depreciable  capital 
assets  the  amount  of  $18,609.16  for  boats  and 
equipment,  but  no  depreciation  was  claimed.  For 
1950  the  amount  of  capitalization  of  boats  and 
equipment  at  year  end  was  $22,323.37  upon  which 
depreciation  was  allowed  in  the  amount  of 
$5,830.84,  which  was  disallowed  by  the  respondent. 
The  respondent  included  as  additional  income  of  the 
individual  petitioners  all  amounts  expended  by  the 
corporation  in  connection  with  the  boats.  Inasmuch 
as  the  individuals  were  on  a  fiscal  year  ending  Octo- 
ber 31,  whereas  the  corporation  was  on  a  calendar 
year  basis,  the  respondent  determined  the  amounts 
which  had  been  expended  during  the  taxable  years 
of  the  individuals.  For  the  fiscal  year  ended  Octo- 
ber 31,  1949,  the  respondent  attributed  additional 
income  to  the  individuals  in  the  amount  of  $16,- 
401.51,  consisting  of  $1,149.82  of  disallowed  corpo- 
rate expenses  to  October  31,  1949,  $561.39  repre- 
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senting  additional  boat  expense  paid  by  the  corpo- 
ration and  not  deducted  on  the  corporate  return, 
and  $14,690.30  representing  the  amount  paid  to  the 
petitioner  by  the  corporation  and  capitalized  on  the 
corporate  return.  For  the  fiscal  year  ended  October 
31,  1950,  the  respondent  attributed  additional  in- 
come to  the  individuals  in  the  amount  of  $16,595.31, 
consisting  of  $1,005.74  expended  by  the  corporation 
as  boat  expenses  from  November  1,  1949  to  Decem- 
ber 31,  1949,  $7,956.50  of  net  expenses  from  Janu- 
ary 1,  1950  to  October  31,  1950,  and  $7,633.07  ex- 
pended during  the  year  ended  October  31,  1950  and 
capitalized  by  the  corporation. 

On  June  29,  1951,  the  corporation  filed  a  claim 
for  refund  of  taxes  for  the  year  1949,  based  upon 
the  carry-back  of  a  claimed  net  operating  loss  for 
1950.  ,0n  August  19,  1952,  the  corporation  filed  an- 
other claim  for  refund  for  the  year  1949,  based 
upon  a  claim  that  it  understated  its  net  operating 
expenses  by  the  amount  of  $561.39  referred  to 
hereinabove. 

The  activities  of  the  petitioner  and  the  corpora- 
tion during  the  years  in  question  with  respect  to  the 
boats  were  not  conducted  with  the  intention  of 
making  a  profit.  Such  activities  did  not  constitute 
the  conduct  of  a  trade  or  business  by  either  the 
petitioner  or  the  corporation. 

Salary  Issues 
Jen-Cel-Lite    Corporation.      The    petitioner   was 
employed  in  some  undisclosed  capacity  by  the  Jen- 
Cel-Lite  Cor]:>orntion.  At  a  meeting  of  the  board  of 
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directors  of  that  cori)oration  on  November  19,  1949, 
his  salary  was  fixed  at  $4,000  for  the  period  July  1, 
1949  to  November  30,  1949,  and  at  $800  per  month 
thereafter.  The  Jen-Cel-Lite  Corporation  operated 
on  the  basis  of  a  fiscal  year  ending  Noveml)er  30th. 
In  the  joint  return  of  the  individual  petitioners  for 
their  taxable  year  ending  October  31,  1950,  there 
was  included  salary  from  Jen-Cel-Lite  Corporation 
in  the  amount  of  $9,600,  this  being  at  the  rate  of 
$800  per  month  for  12  months.  The  amomit  which 
l^roperly  should  have  been  included  as  taxable  in- 
come by  the  individuals  in  the  return  for  the  year 
ending  October  31,  1950,  is  $12,800.  The  respondent 
increased  the  reported  income  to  $12,800  and  deter- 
mined an  addition  to  tax  for  that  year  under  au- 
thority of  section  293(a)  on  account  of  the  omission 
of  the  $3,200. 

The  return  in  question  was  prepared  by  a  public 
accounting  firm.  It  was  Sayres'  practice  to  furnish 
such  firm  with  information  as  to  deductions  and 
interest  and  donations,  and  income  items  such  as 
dividends.  The  accounting  firm  also  audited  the 
books  and  prepared  the  returns  of  American  Auto- 
mobile Company  and  Jen-Cel-Lite  Corporation.  The 
error  of  the  accoimting  firm  in  failing  to  include  the 
proper  amoimt  of  salary  from  Jen-Cel-Lite  Corpo- 
ration was  due  to  confusion  resulting  from  the  dif- 
ferent fiscal  years  of  the  corporation  and  of  the 
individual  petitioners.  The  petitioner  was  unaware 
of  this  omission  until  it  was  brought  to  his  attention 
by  the  accounting  firm  after  the  revenue  agent  had 
discovered  the  omission  and  called  it  to  the  atten- 
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tion  of  the  accounting  firm.  The  part  of  the  defi- 
ciency for  the  taxable  year  of  the  individual  peti- 
tioners ended  October  31,  1950  which  is  attributable 
to  the  omission  from  the  joint  return  of  the  $3,200 
of  salary  income  is  due  to  negligence  mthin  the 
meaning  of  section  293(a)  of  the  Internal  Revenue 
Code  of  1939. 

American  Automobile  Company.  The  American 
Automobile  Company  operated  on  the  basis  of  a 
fiscal  year  ending  April  30th.  At  a  meeting  of  the 
board  of  directors  of  that  corporation  held  on 
April  23,  1948,  the  petitioner's  salary  as  president 
was  fixed  at  $42,000  "for  the  year  ending  April 
30th,  1948."  The  petitioner's  annual  salary  had 
previously  been  $30,000,  which  had  been  credited  at 
the  rate  of  $2,500  monthly.  An  entry  w^as  made  on 
the  books  of  the  corporation  on  April  30,  1948, 
crediting  the  petitioner  with  an  amount  of  $12,000 
to  reflect  the  increase  in  salaiy  for  that  fiscal  year 
of  the  corporation.  That  entry  w^as  never  reversed 
and  the  corporation  included  this  amount  in  its 
deduction  for  salaries.  The  corporation  withheld 
tax  on  a  total  of  $48,000  and  the  individual  petition- 
ers took  credit  on  their  returns  for  their  fiscal  year 
ended  October  31,  1948  of  the  full  amount  withheld. 
Such  salary  of  $42,000  was  continued  through  the 
succeeding  fiscal  year  of  the  corporation. 

The  proper  amount  of  Sayres'  taxa])le  salaiy 
from  American  Automobile  Company  for  his  fiscal 
year  ended  October  31,  1948  was  $48,000,  consisting 
of  $15,000  originally  credited  for  the  first  six 
months  of  his  fiscal  year,  $21,000  credited  to  him  at 
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the  higher  rate  for  the  last  six  months  of  his  fiscal 
year,  and  the  amount  of  $12,000  credited  to  him  on 
the  books  of  the  corporation  on  April  30,  1948,  rep- 
resenting a  retroactive  increase  in  salary  for  the 
corporation's  fiscal  year  ended  April  30,  1948. 

In  their  separate  income  tax  returns  for  their 
fiscal  year  ending  October  31,  1948,  each  individual 
petitioner  reported  the  salary  from  American 
Automobile  Company  at  $42,000  and  each  reported 
$21,000  as  community  income.  Each  of  these  returns 
was  prepared  by  the  public  accoimting  firm  which 
customarily  prepared  the  returns  of  the  individuals. 
The  accounting  firm  committed  error  in  including 
the  incorrect  amount  in  each  return.  Its  error  was 
due  to  failure  to  recognize  the  effect  of  the  different 
taxable  years  of  the  corporation  and  the  individual 
petitioners.  The  individual  petitioners  were  not 
aware  of  any  error  in  their  returns  in  this  respect 
until  the  public  accountant  advised  them  at  the 
time  of  the  revenue  agent's  examination  in  Novem- 
ber 1951. 

In  determining  the  deficiency  the  respondent  in- 
creased the  reported  commimity  income  of  each 
individual  petitioner  by  the  amount  of  $3,000  and 
determined  an  addition  to  tax  pursuant  to  section 
293(a).  The  part  of  the  deficiencies  for  the  taxable 
year  of  the  individual  petitioners  ended  October 
31,  1948  which  is  attributable  to  the  omission  from 
their  returns  of  $6,000  of  salary  income  is  due  to 
negligence  within  the  meaning  of  section  293(a)  of 
the  Internal  Revenue  Code  of  1939. 
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Opinion 

The  answers  to  the  questions  here  presented  for 
decision  depend  upon  whether  the  acti^ities  involv- 
ing the  designing,  construction,  operation  and  rac- 
ing of  the  speed  boats  constituted,  in  the  years  in 
controversy,  a  business  of  the  petitioner  American 
Properties,  Inc.,  or  whether  they  constituted  the 
personal  hol)l)y  of  the  petitioner  Sayres,  sole  owTier 
of  the  corx^oration.  There  can  l)e  no  question  that 
prior  to  the  years  in  controvei*sy  such  activities 
were  purely  'the  hobby  of  the  individual.  The  record 
is  replete  with  evidence  to  this  effect.  He  had  an 
insatiable  desire  for  speed,  and  in  his  testimony  he 
conceded  that  racing  had  been  his  hol>by.  Prior  to 
the  years  in  question  the  business  of  the  corporation 
consisted  of  owning  and  renting  a  building  to  the 
petitioner's  other  corporation,  American  xVutomo- 
bile  Company,  which  operated  an  automobile  deal- 
ership or  agency. 

The  parties  devote  much  of  their  argimient  to  the 
question  whether  title  to  the  boats  was  in  the  peti- 
tioner or  in  the  coi*poration.  The  evidence  shows 
that  at  a  meeting  of  the  directors  of  the  corporation 
held  on  August  31,  1949,  the  petitioner  stated  that 
he  was  willing  to  transfer  title  to  Slo-Mo-Shun  III 
to  the  corxx)ration  if  the  corporation  would  continue 
to  work  out  improvements  in  design  and  engineer- 
ing. The  minutes  recite  that  it  was  agreed  that  it 
was  to  the  best  interest  of  the  corix)ration  to  enter 
this  new  field  and  that  Sayres  was  authorized  to 
proceed  accordingly.  The  corporation  paid  the  peti- 
tioner  $14,960.30   purportedly   as   purchase    price. 
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which  was  the  amount  that  had  been  expended  by 
the  petitioner  in  the  constmction  of  Slo-Mo-Shun 
III  and  of  partial  construction  of  Slo-Mo-Shun  IV. 
Thereafter  it  continued  to  pay  all  costs  of  construc- 
tion and  operation  of  the  boats.  These  facts  would 
tend  to  indicate  that  it  was  the  intention  to  transfer 
title  to  Slo-Mo-Shim  III  and  the  partially  con- 
structed Slo-Mo-Shun  IV  to  the  corporation.  On 
the  other  hand,  there  is  other  evidence  which  tends 
to  indicate  that  title  did  not  pass.  There  was  no 
formal  document  transferring  title  and  the  peti- 
tioner continued  to  hold  himself  out  as  the  owner 
before  the  public.  He  represented  himself  as  the 
owner  of  Slo-Mo-Shim  IV  during  the  years  1950 
and  1951  in  his  statements  made  for  purposes  of 
county  property  taxes.  Furthermore,  he  apparently 
continued  to  deal  with  the  boats  in  the  same  manner 
as  he  had  theretofore,  including  mooring  or  hous- 
ing them  at  his  private  residence.  The  boats  were 
registered  in  his  name  as  owner  on  the  records  of 
the  American  Power  Boat  Association,  and  in  the 
official  programs  of  races  his  name  appeared  as  the 
owner. 

The  question  of  whether  title  passed  is  not  in 
itself  decisive  of  the  issues  presented,  but  is  merely 
one  of  the  factors  involved  in  the  more  important 
question  of  whether  the  corporation  did  enter  into 
a  true  business  venture  of  exploiting  these  racing 
boats  for  profit.  The  determination  of  whether  the 
activities  of  a  taxpayer  constitute  the  carrying  on 
of  a  trade  or  business  requires  an  examination  of 
the  facts  in  each  case.  Higgins  v.  Commissioner,  312 
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U.S.  212.  It  has  been  held  that  whether  an  enter- 
prise is  conducted  as  a  business  for  profit  is  a  mat- 
ter of  intention  and  good  faith,  and  all  the  facts  in 
a  particular  case  are  to  be  considered.  Commis- 
sioner V.  Field  (C.A.  2),  67  F.  2d  876,  affirming  26 
B.T.A.  116.  See  also  Doggett  v.  Burnet  (C.A.D.C), 
65  F.  2d  191;  Thacher  v.  Lowe,  288  Fed.  994; 
Edwin  S.  George,  22  B.T.A.  189. 

Thus,  the  issues  in  the  final  analysis  turn  upon 
the  question  of  whether  during  the  years  in  ques- 
tion the  petitioner  and  the  corporation  had  the  req- 
uisite intent  or  motive  of  making  a  profit.  Intention 
is  a  question  of  fact  to  be  determined  not  only  from 
the  direct  testimony  as  to  intent,  but  from  a  con- 
sideration of  all  the  evidence,  including  the  conduct 
of  the  parties.  The  statement  of  an  interested  party 
of  his  intention  and  purpose  is  not  necessarily  con- 
clusive. Helvering  v.  National  Grocery  Co.,  304 
U.S.  282,  afiBrming  35  B.T.A.  163.  In  R.  L.  BlafPer 
&  Co.,  37  B.T.A.  851,  affd.  (C.A.  5),  103  F.  2d  487, 
cert,  denied  308  U.S.  576,  we  stated  that  one's  cate- 
gorical statement  may  be  of  less  weight  than  the 
facts  and  circumstances  Avhicli  affect  it  and  that 
^To  be  skeptical  of  the  weight  to  be  accorded  an 
interested  witness'  statement  in  view  of  other  evi- 
dence is  not  the  same  as  wholly  to  reject  the  state- 
ment as  if  it  were  dishonest." 

The  petitioner  testified  that  while  watching  the 
Gold  Cup  races  at  Detroit  in  1948,  he,  Jensen  and 
Jones  conceived  the  idea  that  there  might  be  a  profit 
in  the  designing,  construction,  and  sale  of  racing 
boats.      Thereafter   he   discussed    the   possibilities 
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with  his  banker  and  financial  adviser,  his  attorney, 
and  his  accountant  and  they  all  agreed  that  there 
were  profit  possibilities,  and  the  corporate  form 
was  reconnnended.  There  was  some  testimony  as 
to  profit  possibilities  in  sale  of  rights  to  the  design 
of  the  boats,  but  the  evidence  shows  that  the  boat 
designs  were  not  patented  and  the  petitioner  ex- 
pressed his  belief  that  they  were  not  patentable.  He 
testified  that  he  constructed  Slo-Mo-Shun  IV  and 
Slo-Mo-Shun  V  primarily  because  there  was  a  good 
business  opportimity.  His  attorney  testified  that 
the  petitioner  entered  into  the  corporate  venture 
Avith  the  idea  of  its  being  a  profit  enterprise.  The 
petitioner  testified  that  the  further  they  went  in  the 
development  of  these  boats  the  more  convinced  he 
became  that  there  could  be  a  commercial  field  re- 
sulting from  revolutionizing  hydroplane  racing 
boats.  He  stated  that  the  most  startling  way  to  do 
that  would  be  to  break  the  straightaway  record 
that  Sir  Malcolm  Campbell  had  held  for  11  years. 

While  we  do  not  doubt  that  the  petitioner  and 
others  held  the  belief  that  there  was  a  profit  possi- 
bility, we  do  not  believe,  in  the  light  of  other  testi- 
mony of  the  petitioner  and  others  and  the  conduct 
of  the  petitioner,  that  there  was  an  intention  or 
motive  of  immediately  embarking  upon  a  business 
venture.  Rather,  we  believe  that  the  parties  had  in 
mind  merely  the  possibility  of  entering  into  a  com- 
mercial venture  at  some  future  time  when  it  might 
be  deemed  expedient  to  do  so.  The  evidence  shows 
that  this  never  did  eventuate. 

The  minutes  of  the  meeting  of  the  directors  of 
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the  corporation  held  on  August  31,  1949,  state  that 
the  eoi"[3oration  was  to  x^i'oceed  'S\T.th  the  end  in 
view  of  when  the  tinie  was  propitious  getting  into 
commercial  operation."  This  left  tlie  intended  time 
of  actually  entering  into  business  in  an  uncertain 
state.  Actually  no  boats  were  ever  produced  ex- 
cept the  particular  racing  boats  Slo-Mo-Shun  IV 
and  Slo-Mo-Shun  V,  which  were  not  intended  for 
sale  but  rather  to  be  entered  in  the  Gold  Cup 
races  with  a  view  to  wimiing  those  races,  and  there 
is  no  showing  of  any  attempts  to  sell  any  boats, 
to  build  any  for  sale,  to  build  any  on  a  fee  basis, 
or  to  sell  any  plans  or  designs  for  boats.  It  is 
contended  that  testing  and  proving  the  boats  was 
a  necessary  preliminary  step  in  the  business  of 
building  and  sale  of  boats.  However,  despite  the 
fact  that  Slo-Mo-Shim  IV  did  establish  a  new 
world  speed  record  in  Jime  1950  and  did  win  the 
Gold  Cup  in  July  of  that  year,  the  corporation, 
wliich  had  no  l)oat-building  facilities  and  had  no 
continuing  contract  with  Jensen  for  building,  did 
not  proceed  to  provide  boat-l)uilding  facilities  or 
take  the  ordinary  steps  which  might  be  expected  of 
a  business  organization  looking  toward  making  a 
profit,  such  as  advertising  or  making  other  selling 
attempts.  On  the  contrary,  when  Slo-Mo-Slum  IV 
won  the  Gold  Cup  race,  Jones,  tJie  designer  and 
driver,  was  approached  by  others  seeking  boats  of 
this  design  and  one  person  offered  large  prices  for 
two  boats,  but  when  Jones  relayed  these  offers  to 
the  petitioner  the  latter  told  him  ''That  we  wouldn't 
be  building  for  anyone."    Jones  gathered  from  the 
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conversation  with  tlie  petitioner  that  the  reason 
was  tliat  the  petitioner  did  not  want  any  competi- 
tion from  other  boats  of  the  Slo-Mo-Shnn  design. 
The  i:)etitioner  testified  that  he  did  not  attempt  to 
talk  to  tliis  prospective  pnrcliaser,  ])ut  that  he 
^Svanted  somebody  to  talk  directly  to  me  abont 
it.'^  He  said  that  he  was  not  interested  in  making 
a  profit  on  the  Slo-Mo-Shun  IV  becanse  if  he  had 
sold  it  in  1950  it  would  have  ended  any  liope  of 
'Agoing  on  with  the  development^  continuing  de- 
velopment and  getting  into  the  boat  business."  He 
admitted  that  he  had  stated  for  publication  in 
newspapers  that  he  would  not  sell  unless  he  had 
another  boat  ready  for  competition  for  the  Gold 
Cup,  this  being  necessary  because  if  he  failed  to 
defend  the  Cup  it  would  move  out  of  Seattle  and 
he  would  be  impopular  in  the  area.  We  note  that 
according  to  Jones'  testimony  the  prospective  pur- 
chaser did  not  desire  to  buy  Slo-Mo-Shun  IV,  but 
wanted  to  have  two  similar  boats  built,  at  what 
Jones  stated  was  a  good  price.  Jones  further  testi- 
fied in  effect  that  the  reason  no  other  boats  were 
built  after  Slo-Mo-Shun  V  was  because  that  par- 
ticular boat  sufficed  for  the  1951  racing  season  and 
that  the  petitioner  did  not  suggest  the  building  of 
any  further  boats. 

It  would  seem  that  a  ^^propitious"  time  for  ac- 
tively going  into  production  and  sale  would  have 
been  in  1950  after  winning  the  Gold  Cup  race.  The 
petitioner's  refusal  to  proceed  at  that  time  is  cer- 
tainly not  consistent  with  the  claim  that  he  was 
interested  in  profit.     On  the  contrary,  it  indicates 
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a  continuation  of  the  hobby  for  his  personal  pleas- 
ure and  satisfaction.  In  August,  1951,  the  corpora- 
tion borrowed  $26,000  to  be  used  in  connection  ^^ith 
the  boats,  but  this  was  after  his  refusal  of  offers 
to  buy  boats  and  cannot  be  considered  as  indicating 
a  profit  motive. 

About  November  1,  1951,  Jones  left  Seattle  and 
went  to  w^ork  for  a  boat  designer  in  the  east.  In 
January,  1954,  he  commenced  building  boats  of  the 
Slo-Mo-Shun  design  for  various  individuals.  The 
petitioner  testified  that  Jones'  dex)arture  was  the 
reason  that  the  originally  conceived  idea  of  pro- 
ducing racing  boats  did  not  ultimately  materialize 
on  a  commercial  basis.  No  reason  is  given  for  his 
departure  and  we  think  it  is  indicative  that  he  was 
convinced  that  there  would  be  no  commercialization 
of  the  boats. 

It  is  also  noted  that  the  operation  of  the  Slo- 
Mo-Shun  boats  and  expenses  of  their  competition 
were  fijianced  in  substantial  amount  by  public  con- 
tril3utions  through  the  civic  organization.  Greater 
Seattle,  Inc.  We  seriously  doubt  that  a  man  of 
the  community  standing  of  the  petitioner  would 
have  pemiitted  these  public  subscriptions  on  the 
pul)lic  understanding  that  the  operation  of  the  Slo- 
Mo-Shun  boats  was  a  nonprofit  hobby  if  such  had 
not  been  the  case.  At  various  times  the  petitioner 
in  intei-views  with  the  press  referred  to  himself 
as  the  owner  of  the  boats  and  referred  to  his  ac- 
tivities as  his  hol)by.  In  letters  which  he  addressed 
in  1953  to  a  newspaper  editorial  writer  in  response 


Commissioner  of  Internal  Revenue  51 

to  an  editorial  concerniiig  him  and  his  boating 
activities,  the  petitioner  stated  that  he  had  person- 
ally s])(^iit  more  than  $100,000  in  building  and  de- 
veloping the  Slo-Mo-Shuns,  and  that  no  tax  adviser 
had  yet  been  able  to  tell  him  how  to  deduct  these 
very  sul>stantial  sums  for  either  business  or  per- 
sonal income  tax  purposes. 

Upon  a  full  consideration  of  all  the  evidence,  we 
are  constrained  to  the  view  that  during  the  years 
in  question  the  acti\T.ties  of  the  petitioner  and  the 
corporation  vdth  respect  to  the  boats  were  not  con- 
ducted with  the  intention  of  making  a  profit  and 
that  such  activities  did  not  constitute  the  conduct 
of  a  trade  or  business  by  either  the  petitioner  or 
the  corporation,  and  we  have  so  foimd  as  a  fact. 
There  have  been  a  number  of  cases,  some  of  which 
are  referred  to  hereinabove,  involving  activities 
which  partook  to  some  extent  of  the  nature  of 
hobbies  (such  as  famiing,  horse  racing,  horse  breed- 
ing, dog  raising,  etc.)  which  were  held  to  constitute 
l3usinesses  justifying  the  deduction  of  losses  for  tax 
purposes.  However,  such  cases  are  distinguish- 
able in  that  in  each  the  taxpayer  had  definitely  em- 
barked upon  business  activities  mth  intent  to  make 
a  profit.  In  none  of  them  did  the  taxpayer  merely 
have  in  mind  the  thought  of  possibly  engaging  in 
business  actiidties  for  profit  at  some  future  time, 
as  is  true  in  the  instant  case. 

We  hold  that  the  corporation  is  not  entitled  to 
deduct  the  cost  of  maintenance  and  operation  of 
the  boats  imder  section  23(a)(1)   of  the  Internal 
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Revenue  Code  of  1939,  as  ordinary  and  necessary 
expenses  paid  or  incurred  in  carrying  on  a  trade 
or  business  and  that  it  is  not  entitled  to  deductions 
for  depreciation  on  the  boats,  irrespective  of 
whether  title  to  the  boats  was  in  the  corporation, 
since  section  23(1)  requires,  as  a  condition  to  such 
depreciation  deductions,  that  the  property  be  used 
in  a  trade  or  business. 

The  resjKDndent  has  held  that  the  amounts  paid 
by  the  corporation  for  construction,  operation,  and 
maintenance  of  the  iDoats,  including  the  amount 
paid  to  the  petitioner  in  reimbursement  of  his  pre- 
viously incurred  expenditures,  are  taxable  income 
to  the  individual  petitioners.  The  respondent  in  so 
holding  did  not  limit  himself  to  the  theory  of  con- 
structive receipt  of  dividends  and  on  brief  states 
that  these  expenditures  constitute  a  diversion  of 
corporate  funds  hj  the  dominant  stockholder  for 
his  personal  benefit  and  as  such  constitute  addi- 
tional income  to  him,  citing  Davis  vs.  United  States 
(C.A.  6),  226  F.  2d  331,  cert,  denied  350  U.S.  965. 
We  have  hereinabove  held  that  the  expenditures 
Tvere  not  incident  to  a  business  carried  on  by  the 
corporation.  We  are  satisfied  that,  irrespective  of 
whether  title  to  the  boats  was  in  the  petitioner,  such 
expenditures  were  made  for  his  personal  joleasure 
or  to  gratify  his  personal  or  ci\dc  pride  in  the 
accomplishments  of  these  racing  boats.  The  re- 
spondent's determination  that  these  amounts  are 
taxal)le  to  the  individuals  is  i)rima  facie  correct  and 
the  petitioners  have  not  shown  error  in  his  deter- 
mination.    It  is  well  settled  that  payments  made 
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by  a  corporation  on  behalf  of  its  stockholder  may 
constitute  taxable  dividends  to  the  stockholder. 
Louis  Greenspon,  23  T.C.  138,  affd.  on  this  issue 
(C.A.  8),  229  F.  2d  947;  Oreste  Casale,  26  T.C. 
1020,  on  appc^al  (C.A.  2) ;  Paramount-Richards 
Theatres,  Inc.  vs.  Commissioner  (C.A.  5),  153  P. 
2d  602.  The  petitioners  have  not  shown  that  there 
were  not  earnings  and  profits  availa]3le  in  the  cor- 
poration out  of  which  the  amounts  in  question 
could  be  paid  and  be  properly  treated  as  taxable 
dividends.  The  corporate  returns  indicate  that 
there  were  sufficient  earnings  and  profits  available. 
The  respondent's  determination  that  the  amounts 
in  question  are  taxable  to  the  individual  petitioners 
is  approved. 

The  petitioners  contend,  alternatively,  that  if  the 
corporation  was  not  engaged  in  the  business  then 
they  were,  and  that  the  amoimts,  if  taxable  to  them, 
would  also  be  deductible  by  them.  As  stated  above, 
we  think  that  neither  the  corporation  nor  the  indi- 
vidual petitioners  was  engaged  in  the  business. 
Rather,  the  expenditures  were  in  furtherance  of 
the  private  hobby  of  the  petitioner  Sayres  and  as 
such  may  not  be  deducted  in  view  of  the  pro\T.sions 
of  section  24(a)(1)  of  the  Internal  Revenue  Code 
of  1939, 

The  individual  petitioners  concede  that  the  re- 
spondent properly  increased  their  reported  taxable 
income  from  salary  of  Jen-Cel-Lite  Corporation  by 
the  amoimt  of  $3,200  for  their  fiscal  year  ending 
October  31,  1950.     However,  they  dispute  the  de- 
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termination  of  an  addition  to  tax  under  section 
293(a)  of  the  Internal  Revenue  Code  of  1939/ 

They  contest  the  respondent's  detemiination  that 
for  their  fiscal  year  ending  October  31,  1948,  they 
had  additional  salary  income  from  American  Auto- 
mobile Company  in  the  amount  of  $6,000,  and  also 
contest  the  determination  of  an  addition  to  tax  for 
that  fiscal  year  under  section  293(a). 

The  petitioner  Sayres  testified  and  contends  that 
it  was  not  intended  that  his  increase  in  salary  voted 
by  American  Automobile  Company  on  April  23, 
1948  was  to  be  retroactive  to  the  beginning  of  the 
corporation's  fiscal  year  which  began  on  May  1, 
1947,  but  that  it  was  intended  that  it  should  be  pro- 
spective commencing  May  1,  1948.  If  this  were  true 
then  the  increase  of  $1,000  per  month  would  result 
in  the  receipt  of  taxable  salary  by  him  of  only 
$36,000  for  his  fiscal  year  ending  October  31,  1948. 
However,  for  that  year  there  was  reporteni  by  the 
individual  petitioners  in  their  returns  the  amoimt 
of  $42,000  as  salary.  We  have  carefully  examined 
the  resolution  passed  by  the  directors  of  the  corpo- 


]  Sec.  293.  Additions  to  the  Tax  In  Case  of  De- 
ficiency. 

(a)  Negligence. — If  any  paii:  of  any  deficiency  is 
due  to  negligence,  or  intentional  disregard  of  rules 
and  regulations  but  without  intent  to  defraud,  5 
])er  centum  of  the  total  amount  of  the  deficiency 
(in  addition  to  such  deficiency)  shall  be  assessed, 
collected,  and  paid  in  the  same  manner  as  if  it  were 
a  deficiency,  exce]^t  that  the  i^rovisions  of  section 
272 (i),  relating  to  the  prorating  of  a  deficiency, 
and  of  section  292,  relating  to  interest  on  defi- 
ciencies, shall  not  be  applicable. 
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ration  and  we  do  not  find  it  aml)iguous  to  any 
extent.  It  clearly  increased  the  petitioner's  salary 
to  $42,000  ^^for  the  year  ending  April  30th,  1948.'' 
Furthermore,  the  i}etitioner  was  credited  on  the 
books  of  the  corporation  with  an  amount  of  $12,000 
to  reflect  the  increase  for  that  fiscal  year  of  the 
corporation.  It  is  true  that  some  portion  of  the 
$12,000  related  to  a  period  prior  to  the  commence- 
ment of  the  petitioner's  fiscal  year  ended  October 
31,  1948,  but  nevertheless  such  full  sum  of  $12,000 
first  became  available  to  him  in  his  fiscal  year 
ended  Octol3er  31,  1948  and  must  be  treated  as  tax- 
able income  to  him  in  that  year.  Even  though  there 
may  have  been  some  misunderstanding  as  to  when 
the  increase  should  commence,  the  fact  is  that  the 
petitioner  was  actually  credited  with  the  $12,000, 
no  correction  was  ever  made,  and  the  corporation 
deducted  such  full  amount.  Upon  the  record  we 
have  concluded  that  $48,000  was  the  proper  amount 
of  taxable  salary  of  the  petitioner  from  American 
Automobile  Company  for  his  fiscal  year  ended  Oc- 
tober 31,  1948.  We  approve  the  respondent's  deter- 
mination in  this  respect. 

The  individuals  contend  that  they  should  not  be 
held  liable  for  an  addition  to  tax  under  section 
293(a)  because  of  the  fact  that  they  were  not  aware 
of  any  omissions  from  their  returns  until  1951 
when  the  revenue  agent  discovered  the  errors,  and 
that  they  relied  upon  an  accounting  firm  to  obtain 
the  proper  information  as  to  salary  from  the  two 
corporations.  They  also  state  that  the  errors  of  the 
accounting  firm  in  failing  to  determine  the  proper 
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amount  of  salary  income  were  not  mireasonable 
but  are  understandable  because  of  the  confusion 
arising  by  virtue  of  the  difference  between  the  fiscal 
years  of  the  corporations  and  of  the  petitioners. 
The  point  is  also  made  that  the  individuals,  and 
also  the  accountants,  would  not  be  put  on  notice  of 
omissions  by  an  examination  of  the  W-2  forms  fur- 
nished by  the  corporations  because  of  the  fact  that 
on  such  forms  the  data  was  submitted  on  the  basis 
of  a  different  time  period. 

There  is  no  question  here  as  to  the  good  faith  of 
the  petitioners.  TVliolly  aside  from  the  question  of 
good  faith,  a  taxpayer  may  be  guilty  of  negligence 
requiring  the  imposition  of  an  addition  to  tax  on 
account  of  negligence.  Evans  v.  Conmiissioner 
(C.A.  8),  235  F.  2d  586,  affimiing  a  memorandum 
opinion  of  this  Court,  cert,  denied  352  U.S.  909. 
It  is  well  established  that  the  duty  of  filing  accurate 
returns  cannot  be  avoided  by  placing  responsil^ility 
upon  an  agent.  Vern  W.  Bailey,  21  T.C.  678;  Har- 
old B.  Franklin,  34  B.T.A.  927;  Irving  Fisher,  30 
B.T.A.  433.  And  we  have  held  that  taxpayers  must 
bear  the  responsi1)ility  for  the  failure  of  their 
agents,  Hyman  B.  Stone,  22  T.C.  893. 

Here  it  is  admitted  that  $3,200  in  salary  from 
Jen-Cel-Lite  Coi^poration  was  erroneously  omitted, 
and  we  have  held  that  $6,000  of  salary  from  iVmer- 
ican  Automol)ile  Company  was  erroneously  omit- 
ted. The  petitioners  now  contend  that  the  increase 
in  salary  voted  hy  American  Automol)ile  Company 
was  not  intended  to  be  retroactive,  l)ut  the  facts  are 
that  Sayres  was  credited  with  the  full  amount  of 
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$48,000  on  the  l:)ooks  of  the  coi-poration,  that  the 
corporation  deducted  snch  amount  and  witliheld  tax 
on  that  amount,  and  that  the  individual  petitioners 
took  credit  for  such  withholding.  Furthermore,  in 
their  separate  returns  they  did  return  a  total  of 
$42,000  which  includes  $6,000  in  excess  of  what  they 
should  have  returned  had  the  increase  not  been  ret- 
roactive. 

The  fact  that  the  individual  petitioners  and  the 
corx)orations  operated  upon  the  basis  of  different 
taxable  years  is  not  a  valid  excuse  for  the  failure  to 
exercise  due  diligence.  This  situation  is  not  imusual. 
Accountants  preparing  returns  encounter  it  fre- 
quently. Here  the  accounting  firm  certainly  knew 
about  the  different  fiscal  years  since  it  audited  the 
books  of  the  corporations  and  prepared  the  returns 
of  both  the  corporations  and  the  individuals.  There 
should  have  been  such  an  investigation  made  either 
by  the  petitioners  or  by  the  accounting  firm  as 
would  have  disclosed  the  correct  amount  of  salary 
received  by  the  petitioner  or  credited  to  him  in  his 
fiscal  years  which  are  in  question.  This  was  not 
done.  One  of  the  members  of  the  accounting  firm 
testified  that  the  particular  accountant,  now  de- 
ceased, who  was  handling  this  matter  failed  to  con- 
sult the  audit  papers  and  that  he  did  not  reconcile 
the  deductions  taken  by  the  corporations  for  sal- 
aries with  the  personal  returns  of  the  individuals. 
He  further  testified  that  the  accountant  did  not  go 
to  the  files  of  the  American  Automobile  Company  to 
see  what  amounts  had  been  credited  to  Sayres  and 
therefore  overlooked  the  credit  of  $12,000  on  the 
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books  of  that  company.  He  stated  that  unquestion- 
ably a  mistake  was  made  and  that  it  came  to  light 
only  when  the  revenue  agent  made  his  examination. 
He  also  stated  that  Sayres  was  of  the  opinion  that 
there  was  negligence  in  the  accomiting  office,  that 
these  items  should  have  been  discovered,  and  that 
the  accountant  did  not  do  what  he  should  have  done. 

Under  these  circumstances  we  have  concluded  and 
have  found  as  a  fact  that  the  portions  of  the  defi- 
ciencies due  to  omissions  of  salary  income  were  due 
to  negligence  within  the  meaning  of  section  293(a). 

The  cases  of  R.  E.  Nelson,  19  T.C.  575  and  Rhett 
W.  Woody,  19  T.C.  350,  cited  by  the  petitioners,  are 
not  analogous.  In  those  cases  the  deficiencies  were 
not  due  to  negligence.  They  were  due  to  the  erro- 
neous tax  treatment  of  certain  items,  but  the  tax- 
payers had  acted  in  good  faith  in  reliance  on  the 
advice  of  accountants  who  were  conversant  with  tax 
matters  and  who  were  fully  apprised  of  the  facts. 

The  respondent's  detemiinations  of  additions  to 
the  tax  under  section  293(a)  are  approved. 

Decisions  will  be  entered  under  Rule  50. 
Served  and  Entered  September  3,  1957. 
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Tax  Court  of  the  United  States 
Washington 

Docket  No.  57748 

AJNIERICAN  PROPERTIES,  INC.,  Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

DECISION 

Pursuant  to  the  determination  of  the  Court,  as 
set  forth  in  its  Findings  of  Fact  and  Opinion,  filed 
August  30,  1957,  the  respondent  herein,  on  Decem- 
ber 20,  1957,  filed  a  recomputation  for  entry  of 
decision.  Hearing  was  had  thereon  on  February  12, 
1958,  at  which  time  the  recomputation  filed  by  the 
respondent  was  not  contested  by  the  petitioner.  The 
premises  considered,  it  is 

Ordered  and  Decided:  That  there  are  deficiencies 
in  income  tax  for  the  taxable  years  1949  and  1950 
in  the  respective  amoimts  of  $495.78  and  $3,601.31. 

[Seal]        /s/  CRAIO  S.  ATKINS, 
Judge. 

Served  and  Entered  February  14,  1958. 


60  American  Properties,  Inc.,  et  ah,  vs. 

Tax  Court  of  the  United  States 
Washington 

Docket  No.  57751 

ESTATE  OF  STANLEY  S.  SAYRES,  Deceased, 
Harold  L.  Scott  and  A.  R.  Munger,  Executors, 
and  Madeleine  A.  Sayres,  Petitioners, 

vs. 
COMMISSIONER  OP  INTERNA!.  REVENUE, 

Respondent. 

DECISION 

Pursuant  to  the  detennination  of  the  Court,  as 
set  forth  in  its  Findings  of  Fact  and  Opinion,  filed 
August  30,  1957,  the  respondent  herein,  on  Decem- 
ber 20,  1957,  filed  a  recomputation  for  entry  of 
decision.  Hearing  was  had  thereon  on  February  12, 
1958,  at  which  time  the  recomputation  filed  by  the 
respondent  was  not  contested  by  the  petitioners. 
The  premises  considered,  it  is 

Ordered  and  Decided:  That  there  is  a  deficiency 
in  income  tax  for  the  taxable  year  ended  October 
31,  1949,  in  the  amount  of  $10,100.69,  and  that  there 
are  deficiencies  in  income  tax  and  in  addition  to  tax 
under  section  293(a)  of  the  Internal  Revenue  Code 
of  1939,  for  the  taxable  year  ended  Octo]>er  31, 
1950,  in  the  respective  amounts  of  $12,830.51  and 
$641.53. 

[Real]        /s/  CRAIG  S.  ATKINS, 
Judge. 

Sensed  and  Entered  Februaiy  14,  1958. 
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United  States  Court  of  Appeals 
For  the  Niiitli  Circuit 

Tax  Court  Docket  Nos.  57748  and  57751 

AMERICAN  PROPERTIES,  INC.,  and  the 
ESTATE  OP  STANLEY  S.  SAYRES,  De- 
ceased, HAROLD  L.  SCOTT,  and  A.  R. 
HUNGER,  Executors,  and  MADELEINE  A. 
SAYRES,  Petitioners  on  Review, 

vs. 

COMMISSIONER  OP  INTERNAL  REVENUE, 

Respondent  on  Review. 

PETITION  FOR  REVIEW 

To  the  Honorable  Judges  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit : 
Comes  now  American  Properties,  Inc.,  and  the 
Estate  of  Stanley  S.  Sayres,  Deceased,  Harold  L. 
Scott  and  A.  R.  Mimger,  Executors,  and  Madeleine 
A,  Sayres,  Petitioners  on  Review  herein,  by  their 
attorney,  Kenneth  P.  Short,  and  respectfully  show: 

I. 

That  the  above  captioned  causes  bearing  Tax 
Court  Docket  Nos.  57748  and  57751,  heing  consoli- 
dated causes  (with  which  were  also  consolidated 
causes  numbered  57749  and  57750  from  which  no 
review  is  sought  herein),  were  heard  in  the  Tax 
Court  of  the  United  States  before  the  Honorable 
Craig  S.  Atkins,  Judge,  sitting  in  Seattle,  Washing- 
ton, on  May  18  and  21,  1956. 
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II. 

An  order  and  decision  in  said  consolidated  causes 
was  entered  Fel)iiiary  14,  1958. 

III. 

This  controversy  involves  the  following  ques- 
tions : 

(a)  Did  Petitioner,  American  Properties,  Inc., 
enter  into  and  carry  on  a  racing  boat  venture  with 
a  profit  motive  in  the  calendar  years  1949  and  1950, 
thereby  incurring  ordinary  and  necessary  expense 
in  the  maintenance,  operation  and  depreciation  of 
said  boat? 

(b)  If  the  answer  to  (a),  supra,  is  ^^Xo",  then 
were  the  amounts  so  expended  by  said  corporation 
taxable  income  to  the  sole  stockliolders,  Stanley  S. 
Sayres  and  Madeleine  A.  Sayres? 

(c)  If  the  answer  to  (b),  supra,  is  *^Yes",  then 
was  the  racing;  boat  venture  entered  into  bv  Mr. 
and  Mrs.  Sayres  with  a  profit  motive,  rendering  the 
expense  of  maintenance,  operation  and  depreciation 
deductible  ? 

IV. 
Review  is  sought  in  the  United  States  Court-  of 
Appeals  for  the  Ninth  Circuit.  American  Proper- 
ties, Inc.,  is  a  Washington  corporation  with  its 
principal  place  of  lousiness  at  Seattle,  Washington. 
Stanley  S.  Sayres,  during  his  lifetime,  and  Made- 
leine A.  Sayres,  his  wife,  were  and  are  citizens  and 
residents  of  the  State  of  Washington,  residimr  in 
King  County,  Seattle,  Washington.  That  Harold 
L.  Scott  and  A.  R.  Munger  are  the  duly  appointed 
qualified  and  acting  executoi-s  of  the  Estate  of  Stan- 
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ley  S.  Sayrcs,  Deceased,  who  died  September  17, 
1956,  and  which  Estate  is  in  probate  in  the  Superior 
Court  of  the  State  of  Washington  for  King  County. 
That  the  income  tax  returns  of  all  petitioners  for 
the  years  in  question  were  filed  in  the  office  of  the 
Collector  of  Internal  Revenue  at  Tacoma,  Washing- 
ton, within  the  jurisdiction  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit. 

/s/  KENNETH  P.  SHORT, 

Attorney  for  Petitioners  on 
Review. 

Duly  Verified. 

[Endorsed] :  T.C.U.S.  Filed  May  7,  1958. 


[Title  of  Tax  Court  and  Docket  Nos.  57748  and 
57751.] 

NOTICE  OP  FILING  PETITION 
FOR  REVIEW 

To:   Chief  Counsel,  Internal  Revenue  Service. 

You  are  hereby  notified  that  Petitioners  on  Re- 
view, by  their  undersigned  counsel,  did,  on  the  7th 
day  of  May,  1958,  file  with  the  Clerk  of  the  Tax 
Court  of  the  United  States,  at  Washington,  D.  C, 
a  Petition  for  Review  by  the  United  States  Court 
of  Appeals  for  the  Ninth  Circuit,  of  the  decision  of 
the  Tax  Court  theretofore  rendered  in  the  above- 
entitled  consolidated  causes.  A  true  copy  of  the 
Petition  for  Review  as  filed  is  hereto  attached  and 
served  upon  you. 
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Dated  this  7th  day  of  May,  1958. 

/s/  KENNETH  P.  SHORT, 

Attorney  for  Petitioners. 

Acknowledgment  of  Service  Attached. 
[Endorsed] :  T.C.U.S.  Filed  May  7,  1958. 
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Docket  No.  57748 
American  Properties,  Inc.,  Petitioner,  vs.  Commis- 
sioner of  Internal  Revenue,  Respondent. 

Docket  No.  57749 
Stanley  S.  Sayres,  Petitioner,  vs.  Commissioner  of 
Internal  Revenue,  Respondent. 

Docket  No.  57750 
Madeleine  A.  Sayres,  Petitioner,  vs.  Commissioner 
of  Internal  Revenue,  Respondent. 

Docket  No.  57751 
Stanley  S.  Sayres  and  Madeleine  A.  Sayres,  Peti- 
tioners, vs.  Commissioner  of  Internal  Revenue, 
Respondent. 

TRANSCRIPT  OF  PROCEEDINGS 

Court  of  Appeals,  U.  S.  Courthouse,  Seattle, 
Washington,  May  18,  1956. 

The  hearing  in  the  above-entitled  matter  was 
convened  at  9:30  a.m.,  before 

The  Honorable  Craig  S.  Atkins,  Presiding. 

Appearances:  Kenneth  B.  Short,  Esq.,  and  Tracy 
Griffin,  Esq.,  and  Harold  L.  Scott,  Esq.,  on  behalf 
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of  the  Petitioner.  Gordon  M.   Cromwell,  Esq.,   on 
behalf  of  the  Respondent.  [2]^ 

Proceedings 

The  Court :    We  will  proceed. 

The  Clerk:  Docket  e57748,  49,  50  and  51,  Amer- 
ican Properties,  Inc.,  Stanley  S.  Sayres  and  Made- 
leine A.  Sayres. 

Will  counsel  please  state  their  appearances  for 
the  record. 

Mr.  Griffin :  Tracy  Griffin,  attorney  for  petition- 
ers, accompanied  by  one  of  my  partners,  Mr.  Ken- 
neth B,  Short. 

The  Clerk:  I  believe  Mr.  Short  is  not  now  ad- 
mitted. 

Mr.  Griffin:  Mr.  Short  is  not  now  admitted.  It 
developed  yesterday  that — I  am  admitted — I  have 
to  be  a  witness.  I  ask  Mr.  Short  to  conduct  the  in- 
terrogation. 

The  Court:  Does  Mr.  Short  intend  to  make  ap- 
plication to  be  admitted? 

Mr.  Short:    Yes. 

Mr.  Cromwell:  Gordon  M.  Cromwell  for  the  re- 
spondent, your  Honor. 

The  Court:  Mr.  Griffin,  do  you  care  to  make  an 
opening  statement? 

Mr.  Griffin:  Mr.  Short  will  make  the  opening 
statement. 

Mr.  Short:    If  it  please  the  court,  counsel,  there 


*  Page  numbers  appearing  at  top  of  page  of  Reporter's  Tran- 
script  of    Record. 


66  American  Properties,  Inc.,  et  ah,  vs. 

are  two  basic  questions  presented  by  these  three 
consolidated  cases,  two  of  which  are  related  salary 
questions,  and  the  first  in  Docket  57748,  American 
Properties,  concerning  the  Slo-mo-shuns,  [4]  the 
so-called  racing  boats,  the  property  of  the  taxpayer 
corporation.  Unless  there  is  objection  to  the  con- 
trary I  would  prefer  to  proceed  on  the  question  of 
the  status  of  these  boats  as  being  either  as  the  gov- 
ernment contends,  the  hobby  of  Mr.  Sayres,  or  as 
we  contend,  the  business  function  of  the  taxpayer, 
and  when  concluded,  proceed  on  these  salary  ques- 
tions, which  in  my  opinion,  will  take  from  the  peti- 
tioner's point  of  view,  not  over  30  minutes.  The 
Slo-mo-shun  question  will  take,  I  consider  the  mo- 
tion and  this  array  of  witnesses  that  is  present  are 
here  on  that  question,  and  I  think  for  the  conven- 
ience of  them  and  for  the  orderliness  in  general,  I 
would  prefer  to  proceed  on  that  question  now. 

The  Court :    I  personally  see  no  question. 

Does  the  counsel  for  the  respondent  see  any  ob- 
jection to  that? 

Mr.  Cromwell:  No,  your  Honor,  Respondent  has 
no  objection. 

Mr.  Short:  As  I  indicated,  and  as  the  petition 
doubtless  shows 

Mr.  Cromwell  (interrupting) :  Maybe  I  misun- 
derstood Mr.  Short.  He  will  put  in  his  entire  case 
on  this  boat  issue  before  I  put  in  my  case  on  that 
issue  ? 

Mr.  Short:  On  that  issue,  yes.  And  when  we 
have  rested  this  salary  question  can  be  disposed  of 
briefly  in  my  opinion.  [5] 


Commissioner  of  Internal  Revenue  67 

Mr.  Cromwell :    That  is  agreeable,  your  Honor. 

Mr.  Short:  The  question  arises  as  the  petition 
indicates,  for  the  Years  1949  and  '50  on  the  re- 
spondent commissioner's  review  of  those  returns 
and  assessing  to  the  taxpayer  Sayres,  which  affects 
both  the  taxpayer  American  Properties,  Inc.,  and 
Sayres,  that  the  acquisition  by  the  corporation  from 
Sayres  of  the  racing  boats  constituted  a  construc- 
tive dividend,  and  on  the  theory  that  the  racing 
boats  were  the  hobby  of  Mr.  Sayres  and,  therefore, 
it  followed  that  if  that  theory  was  correct  that  the 
expenses  in  those  corporate  returns  for  those  years 
and  the  depreciation  of  allowances  taken  were  also 
improperly  there.  I  think  that  this  case  does  not 
involve  any  dispute  in  mathematics  of  figures,  that 
is,  if  one  theory  is  correct,  the  government  is  cor- 
rect, and  if  we  are  correct,  the  returns  are  correct. 

Getting  down  to  the  ultimate  question,  then,  of 
whether  the  vessels,  racing  vessels,  are  the  bauble 
of  Mr.  Sayres  or  whether  they  are  a  legitimate  busi- 
ness venture  of  American  Properties,  Inc.,  the  evi- 
dence will  show  substantially  as  follows : 

That  Mr.  Sayres  has  pursued  speed  since  he  was 
a  kid,  which,  in  fact,  led  him  into  automobiles  in 
his  youth,  and  ultimately  into  the  automobile  busi- 
ness, and  he  has  been,  for  many  years,  until  a 
month  or  so  ago,  principally  engaged  in  the  sale  of 
automobiles.  In  the  early  30 's,  I  think  it  will  be 
1931,  he  came  to  Seattle  and  acquired  a  pre-existing 
corporate^?  called  Williams  Motors,  the  name  of 
which  he  immediately  changed  to  [6]  American 
Properties,  who  is  the  taxpayer  in  this  proceeding. 
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In  the  early  40 's  he  had  develojoed  some  fairly 
startling  speeds  in  racing  boats,  but  in  the  latter 
pai-t  of  1948  and  early  1949  he,  in  conjunction  with 
Ted  Jones,  who  was  then  an  engineer  at  Boeing, 
and  Anchor  Jensen,  who  had  been  in  the  boat  build- 
ing business,  and,  his  father  before  him  since  the 
beginning  of  time  in  Seattle,  developed  a  new  de- 
sign which,  in  the  opinion  of  Sayres,  would  revo- 
lutionize boat  racing,  and  the  idea  was  conceived 
that  if  Sayres,  Jones,  Jensen,  were  correct  that  the 
existing  straightaway  speed  limit  which  had  existed 
for  11  or  12  years,  could  be  broken  with  this  new 
design,  that  that  type  of  design  would  be  a  market- 
able commodity,  not  only  to  the  racing  fraternity, 
which  is  generally  centered  in  the  Detroit  area, 
among  wealthy  persons  who  can  afford  to  buy  an 
item  of  that  kind,  but  further,  that  they  would  have 
a  market  with  the  Navy  as  a  redesign  of  the  exist- 
ing PT  boat  or  torpedo  launching  vessel. 

With  that  in  mind,  counsel,  Mr.  Griffin,  the 
financial  adviser  of  Mr.  Sayres,  A.  R.  Munger,  and 
the  auditor,  Mr.  Harold  Scott,  were  consulted,  and 
it  was  concluded  that  they  would  organize  a  corpo- 
ration for  the  manufacture  and  sale  of  these  boats 
until  it  was  discovered  by  Mr.  Giiffin  that  the  Wil- 
liam Automol)ile  Company  original  articles  of  in- 
corporation included  that  corporation  for  that  pur- 
pose. That  lieing  so,  the  purpose  of  organizing  a 
separate  corporation  disappeared,  [7]  and  the  ex- 
isting company,  American  Properties,  Inc.,  was 
used  for  that  purpose.  That,  the  evidence  will  show, 
was  at  a  time  when,  that  is,  the  purchase  of  the 
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then  existing  Slo-mo-shnn  III  by  the  corporation 
from  Sayres,  was  at  a  time  wlien  Slo-mo-shun  IV, 
which  is  the  new  design,  the  new  Jones-Jensen 
product,  w^as  then  abuilding,  had  not  yet  touched 
the  water.  The  III  was  purchased  ))y  the  company 
and  tlie  IV  was  completed  in  1950,  and  as  predicted 
by  Mr.  Sayres 

Mr.  Griffin  (interrupting) :  Pardon  me,  ilr. 
Short.  The  Slo-mo-shun  IV  was  completed  in  Oc- 
tober 1949. 

Mr.  Short :    Yes.  It  first  competed  in  1950. 

Mr.  Griffin:    That  is  right. 

Mr.  Short:  As  anticipated  by  Jones-Sayres- 
Jensen,  on  January  26,  1950,  Mr.  Sayres  in  the  Slo- 
mo-shun  IV  rendered  obsolete  every  unlimited  rac- 
ing boat  in  the  United  States  by  establishing  a  rec- 
ord of  160.3235  miles  per  hour  on  Lake  Washington 
in  the  Slo-mo-shun  IV. 

The  Court:    What  does  Slo-mo-shun  mean? 

Mr.  Short:  It  is  a  clear  misnomer.  I  have  never 
inquired  where  that  name  came  from.  It  is  the 
opposite  of  what  the  boat  is. 

And,  therefore,  the  purpose  of  the  business  ven- 
ture of  American  Properties,  Inc.,  in  going  into 
these  vessels  was  fully  justified.  The  evidence  will 
further  show  that  there  came  to  bear  on  the  con- 
struction and  operation  of  these  vessels,  [8]  not 
only  then  but  in  subsequent  period,  the  finest  tech- 
nical and  engineering  talent  that  American  can  pro- 
duce from  the  airlines,  petroleum  companies,  engi- 
neering personnel  and  drivers. 


70  American  Properties,  Inc.,  et  ah,  vs. 

It  will  appear,  despite  the  governiiient's  conten- 
tion that  this  is  a  hobby  of  Mr.  Sayres  personally, 
that  Mr.  Sayres  drove  the  boat  on  the  straightaway 
speed  making  records,  but  he  did  not  drive  these 
vessels  in  competition.  They  have  won  the  gold  cup, 
which  is  a  competitive  racing  award,  not  a  straight- 
away time  or  speed  award,  the  silver  cup,  and  the 
Hamisw^orth  Trophy. 

The  e^ddence  will  further  show  that  Jones,  who  is 
the  designer — illustrate  to  you  briefly  that  the  de- 
parture from  normal  design  in  these  vessels  is  that 
by  reason  of  simple  physics  and  a  little  bit  of  aero- 
dynamics when  these  vessels  get  underway  unlike 
other  vessels  they  rise  out  of  the  water  and  they 
ride  on  the  water  on  two  small  points  on  each  side 
of  the  vessel,  and  the  driving  mechanism  is  in  the 
rear  so  that  all  the  ordinary  water  pressure  that 
keeps  a  boat  from  going  at  unlimited  speed  is  out 
of  the  vessel,  the  vessel  is  out  of  the  water.  Jones, 
who  designed  this  type  of  thing,  and  Mr.  Jensen 
disagreed  on  many  things,  and  the  combination  of 
these  three  people  separated  them  so  that  in  pari, 
that  in  part,  is  responsible  for  the  fact  that  the 
business  venture  as  such  did  not  go  forward.  The 
boat  is  not  ultimately  commercially  bought  and  sold. 
Jones,  however,  is,  or  claims  to  be,  the  desigiier  of 
[9]  nearly  all  of  the  present  competitive  high  speed 
unlimited  class  hydroplanes  and  has  built,  in  ac- 
cordance with  his  letter,  at  least,  to  the  editor  of 
Sports  Illustrated,  a  list  of  vessels  which  will  race 
in  the  coming  Sea  Fair  trophy  race  which  is  a 
$25,000  prize  award  race  to  be  held  here  this  coming 
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summer,  and  in  the  Gold  Cups  which  are  held  tra- 
ditionally in  August. 

The  total  pui-port  of  the  petitioner's  case  will  be 
to  demonstrate  to  the  court  that  in  its  origination 
and  throughout  the  years  in  question,  although  a 
money-losing  venture,  it  was  conceived  and  origi- 
nated and  proceeded  forward  on  a  xjrofit-making 
theory,  and  with  that  intent  and  pui*pose  in  mind, 
and  that  from  a  construction  and  design  point  of 
view,  it  was  about  to  succeed  when  the  personnel 
involved  departed  from  the  company. 

The  Court:  Mr.  Cromwell,  do  you  have  a  state- 
ment to  make  ? 

Mr.  Cromwell :  If  the  Court  please,  respondent's 
position  regarding  the  boat  expense  disallowed  to 
American  Properties,  Inc.,  1949  and  1950,  is  that 
such  expenses  were  not  ordinary  and  necessary 
business  expenses. 

The  Court:  May  I  interrupt  for  a  moment  to 
ask,  is  there  any  stipulation,  are  some  of  the  facts 
stipulated  ? 

Mr.  Cromwell:    None  of  the  facts  are  stipulated. 

The  Court:  Why  is  that?  Wouldn't  it  be  possi- 
ble to  stipulate  some  of  the  facts? 

Mr.  Cromwell:  Several  weeks  ago  we  had  a 
meeting,  [10]  the  appellate  division,  and  Mr.  Har- 
old Scott  was  there,  and  Mr.  Griffin,  he  complained, 
I  had  served  a  subpoena  on  Mr.  Sayres  to  produce 
certain  books  and  records,  he  complained  about 
that,  and  I  told  him  he  could  be  relieved  of  that  if 
he  could  get  together  and  stipulate  with  me  on  cer- 
tain facts,  particularly  with  regard  to  the  salaries, 
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and  he  said  that  he  would  do  that,  and  I  have  heard 
nothing  further  in  that  regard. 

The  Court :  Well,  of  course,  our  Rule  31  requires 
of  the  parties  to  try  and  get  together  and  stipulate 
such  facts  as  are  not  in  controversy,  for  example, 
I  have  been  wondering  what  Mr.  Sayres'  relation  to 
the  corporation  is.  Is  that  admitted  or  stipulated  or 
anything  of  that  sort? 

Mr.  Cromwell:  We  will  bring  that  out,  your 
Honor. 

Mr.  G-riffin:  May  I  say,  I  am  of  record  in  this 
matter,  and  no  approach  was  made  to  me  at  any 
time  on  any  matter. 

The  Court:  It  is  the  joint  responsibility  of  the 
counsel.  I  am  very  sorry  that  you  weren't  able  to 
get  together  but  I  see  at  this  stage  nothing  to  do 
but  go  ahead. 

Mr.  Griffin:  I  was  engaged  in  a  trial  in  Tacoma 
that  was  going  to  last  a  week,  and  it  lasted  three. 
I  got  home  night  before  last. 

The  Court:  Well,  as  we  go  along  there  may  be 
certain  things  you  can  agree  upon. 

Mr.  Cromwell :  In  this  same  regard,  your  Honor, 
regarding  the  expenses,  the  ])oat  expenses,  claimed 
boat  expenses  disallowed  [11]  to  American  Proper- 
ties, Inc.,  in  1949  and  1950,  Mr.  Short  stated,  I  be- 
lieve, that  there  was  no  dispute  regarding  the  fig- 
ures, it  was  just  a  question  of  the  title  of  this  boat 
and  so  forth.  It  is  inherently  respondent's  deter- 
mination that  the  expenses  were  not  ordinary  and 
necessary  business  expenses,  that  those  matters  be 
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sustained  by  loetitioner,  too,  or  at  least,  he  carry  the 
l)urden  of  proof  on  those  matters.  We  do  not  a^ee 
to  those  fic^ires.  Respondent's  position  regarding 
the  disallowance  of  the  depreciation  deduction  on 
the  boats  and  related  equipment  claimed  by  Amer- 
ican Properties,  Inc.,  for  1950  is  that  those  assets 
were  not  used  in  the  trade  or  business  of  the  corpo- 
ration and  were  not  held  for  the  production  of 
income. 

There  is  also  at  issue  in  this  proceeding  dockets 
concerning  the  tax  years  1949  and  1950  of  Mr.  and 
Mrs.  Sayres,  the  amounts  of  $16,401.53  for  1949  and 
$16,595.61  for  1950,  which  were  added  to  the  income 
of  Stanley  and  Madeleine  Sayres  for  those  tax 
years.  Respondent  determined  that  these  sums  rep- 
resented taxable  income  from  the  taxpayers' w^holly- 
o^^Tied  corporation,  American  Properties,  Inc.  In 
refen^ing  to  the  taxpayer  I  refer  to  Stanley  Sayres, 
these  two  amounts  are  made  up  in  part  of  expenses 
disallowed  to  American  Properties,  Inc.,  in  1949 
and  1950  for  the  operation  and  maintenance  of  the 
several  racing  boats  that  Stanley  Sayres  claims 
were  owned  and  operated  by  American  Properties 
for  business  purposes.  The  balance  of  those  items 
is  made  up  of  amounts  of  capital  expenditures 
claimed  to  have  been  made  in  1949  and  1950  on 
these  boats  by  American  Properties. 

Now,  the  corporation  is  using  a  calendar  year 
basis  for  accounting  for  income.  The  taxpayers,  on 
the  other  hand,  are  using  a  fiscal  year  for  account- 
ing for  their  income,  the  fiscal  year  ends  October 
31,  so  there  is  an  overlapping  of  expenses,  and  it  is 
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second,  evc^n  if  l)are  legal  title  was  in  American 
Properties,  it  derived  no  benefit  from  the  boats, 
and  all  th(^  benefits  of  the  maintenance  and  opera- 
tion of  the  ]>oats  was  innured  to  Stanley  Sayres 
>ince,  at  all  times,  these  boats  have  been  nothing 
more  than  his  expensive  ho1)l)y  and  he  lias  always 
lield  them  out  to  the  public,  also  held  himself  out  to 
the  ])nb]ic,  as  being  their  owner. 

Xow,  your  Honor,  Respondent  stipulated  with 
petitioner's  counsel,  Mr.  Griffin,  that  we  would 
agree  to  excuse  one  of  resi)ondent's  witnesses  this 
morning  if  he  would  stipulate  to  an  article  that 
appeared  in  the  newspaper  imder  the  witness'  by- 
line. The  witness  is  Royal-Brougham. 

Mr.  Griffin:  Yes,  I  so  stipulate,  anything  under 
Mr.  Brougham \s  by-line  in  the  Post  Intelligencer 
I  will  admit  he  wrote.  [14] 

Mr.  Cromwell:  And  there  is  also  a  quotation  in 
here,  Mr.  Griffin,  I  call  your  attention  to,  by  Mr. 
Sayres,  according  to  Mr.  Brougham,  do  you  admit 
that  he  made  that? 

Mr.  Griffin:  I  don't  admit  he  made  that  state- 
ment. 

Mr.  Cromwell:  Do  you  admit  Mr.  Sayres  made 
that  statement? 

Mr.  Griffin:  No,  T  do  not,  as  a  matter  of  fact, 
I  haven't  even  seen  the  article.  We  will  have  Mr. 
Sayres  here  to  testify  as  to  wliether  he  made  the 
statement  or  not. 

We  also  agree  to  take  Mr.  Brougham's  deposi- 
tion. 

Mr.    Cromwell:     We    also    agree    to    take    Mr. 


76  American  Properties,  Inc.,  et  ah,  vs. 

Brougham's  deposition,  your  Honor,  in  case  this 
proceeding  is  finished  by  today.  Mr.  Brougham 
^^ill  be  back  by  Monday  morning,  and  if  we  go 
over,  he  will  be  here,  but  in  case  he  isn't,  Mr. 
Griffin  has  stipulated  with  me  to  take  his  deposi- 
tion. 

Mr.  Griffin:    That  is  correct. 

The  Court:    Very  well. 

Mr.  Cromwell:  Respondent's  Exhibit  B  is  of- 
fered in  evidence. 

The  Court:  Very  well.  It  is  my  understanding 
now  this  is  merely  an  admission  on  the  part  of 
counsel  for  the  petitioner  that  this  is  an  article 
that  appeared,  one  of  Mr.  Brougham's  articles? 

Mr.  Cromwell:    That  is  correct,  your  Honor. 

The  Court:  You  do  not  admit  the  truth  of  it 
or  any  [15]  facts  stated  in  his  article? 

Mr.  Griffin:     That  is  correct. 

Mr.  Cromwell:  For  the  purposes  of  the  record, 
your  Honor,  I  would  like  to  state  that  the  article 
appears  in  the  Seattle  Post  Intelligencer  news- 
paper, Friday,  September  8,  1950,  page  14.  The 
article  is  entitled  ^'The  Morning  After." 

Mr.  Griffin:  You  may  not  be  as  familiar  with 
that,  that  has  been  Mr.  Brougham's  colunm  for  a 
great  many  years  in  the  Post  Intelligencer.  He  is 
the  sports  editor. 

On  counsel's  request  for  a  stipulation  on  the 
quotation  therein  which  I  just  now  read,  I  am 
perfectly  willing  to  stipulate  to  the  entire  sub- 
stance.   I  wouldn't  stipulate  to  a  direct  actual  quo- 
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tation,  ))iit  the  entire  sul)stance  of  tlie  quotation  I 
will  ytipulate  is  correct,  or  is  factual. 

Mr.  Croniwc^ll:  That  is  in  respondent's  Exhibit 
B,  Mr.  Griffin? 

Mr.  Griffin:  Yes,  I  take  it  yon  were  asking  me 
as  you  pointed  it  out  to  me,  ''I  always  like  to  go 
fast''.  Is  that  what  you  mean,  what  Mr.  Sayres 
said? 

Mr.  Cromwell:  1  vAW  stipulate  that  that  was 
made  by  Mr.  Sayres. 

Mr.  Griffin:  It  may  not  be  tlie  actual  language 
but  the  substance,  I  mil  stipulate  that  is  the  sub- 
stance. 

The  Court:    Very  well,  jt  is  so  understood. 

(Respondent's  Exhibit  Number  B  [16]  was 
marked  for  identification  and  received  in  evi- 
dence.) 

Mr.  Short:    I  will  call  Mr.  Sayres. 

STANLEY  S.  SAYRES 
was  called  as  a  witness  by  and  on  behalf  of  the 
petitioner,  and,  having  been  first  duly  sworn,  was 
examined  and  testified  as  follows: 

The  Clerk:  Will  you  state  your  name  and  ad- 
dress ? 

The  Witness :  Stanley  S.  Sayres,  4450  Himtpoint 
Road,  Bellevue.  That  is  my  residence  address. 

Direct  Examination 
Q.     (By  Mr.  Short) :     You  are  the  husband  of 
Madeleine   Sayres,  the   other  taxpayer  in   Docket 
57751?  A.     Yes. 
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(Testimony  of  Stanley  S.  Sayres.) 

Q.  Mr.  Sayres,  before  you  came  to  Seattle,  where 
did  you  live?  A.     Pendleton,  Oregon. 

Q.     And  when  did  you  come  to  Seattle? 

A.    Late  in  1931. 

Q.    What  is  your  present  age? 

A.    Fifty-nine. 

Q.  A^Tien  you  were  in  Pendleton  what  was  your 
business  ?  A.     Motor  cars. 

Q.  How  did  that  develop,  how  did  you  happen 
to  get  into  [17]  the  motor  car  business? 

A.    Well,  I  like  motor  cars. 

Q.     And  did  you  enjoy  speed? 

A.     Yes,  that  is  true. 

Q.  lATien  you  came  to  Seattle  did  you  go  into 
the  motor  car  business  here  as  well?  A.    Yes. 

Q.  Did  you  purchase  an  existing  motor  car 
business  ?  A.    Yes. 

Q.     What  was  the  name  of  that? 

A.     I  purchased  American  Automobile  Company. 

Q.  Was  there  a  corporation  named  Williams 
Motors  ?  A.    Yes. 

Q.     When  did  you  acquire  that? 

A.  Oh,  in  the  early  days  after  arriving  here, 
but  I  could  not  name  you  the  exact  date. 

Q.  And  that  Williams  Motors  is  the  corpora- 
tion whose  name  is  now  American  Properties,  Inc., 
is  that  right?  A.     Right. 

Q.    When  did  you  become  interested  in  boats? 

A.    Well,  that  was  before  I  came  to  Seattle. 

Q.    Before  you  came  to  Seattle?  A.    Yes. 
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Q.  Aiid  did  you  race  l)oats  in  or  around  Pen- 
dleton? 

A.  I  did  some  outboard  racing  on  Coy  Lake, 
which  is  a  [18]  small  lake  ^ix  or  seven  miles  out 
of   Pendleton. 

Q.  Did  you  continue  that  when  you  came  to 
Seattle? 

A.     No,  for  several  years  I  was  entirely  out  of  it. 

Q.  Is  there,  or  was  there  a  vessel  named  Slo- 
mo-shun  I?  A.     Yes. 

Q.     Was  that  yours? 

A.  That  is  right,  it  didn't  actually  have  the  "I" 
on  it.    We  came  to  numbers  later. 

Q.    Where  did  that  name  come  from? 

A.  Mrs.  Sayres  made  that  name.  I  purchased 
this  boat,  it  Avas  a  used  one,  but  it  had  presumably 
gone  a  little  over  80  miles  an  hour  with  the  previ- 
ous owner,  and  the  day  the  boat  arrived,  or  the 
evening,  we  sat  around  the  dinner  table  just  as 
you  might  name  a  youngster  and  tossed  around 
possible  names.  And,  she  said,  *'Well,  it's  supposed 
to  go  fast,  why  don't  you  call  it  Slo-mo-shim", 
and  I  said,  "All  right,  we  mil  put  phonetic  spell- 
ing on  that",  and  that  is  the  way  the  name  came. 

Q.  There  was,  in  due  course,  a  Slo-mo-shun  II 
and  III,  I  take  it?  A.    Yes. 

Q.  And  those  w^ere  speed  boats,  I  take  it,  were 
they?  A.     Yes,  racing  boats. 

Q.  The  Slo-mo-shun  IV  and  V  later  developed 
were  of  a  different  design,  were  they  not,  than  I, 
II,  or  III? 
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A.  "Well,  they  were  a  progression  of  those  early 
designs.  [19] 

Q.     And  ^Yllo  did  the  design  \York  on  these  boats  ? 

A.  Ted  Jones,  that  is,  I  am  talking  about  IV 
and  Y  now,  and  III. 

Q.    And   III?  A.    Yes. 

Q.  ^Vnd  the  constriction  work  was  done  by 
whom  ? 

A.  Well,  III  and  lY  and  Y  were  built  by  Anchor 
Jensen  or  Jensen  Motor  Boat. 

Q.  Did  you  see  any  profit  possibilities  in  III 
and   subsequent   boats  ? 

A.    Yes,  I  thought  I  did. 

Q.     Wlien  did  you  conceive  that  notion? 

A.  Well,  after  our  o^vn  experience  with  the 
three  smaller  boats,  that  is,  I,  II  and  III,  and  after 
watching  the  bigger  l)oats  iim  at  Detroit  on  some 
of  the  earlier  Gold  Cup  races  before  we  were  in 
competition,  it  was  certainly  a  unanimous  opinion 
of  Jones  and  Jensen  and  mvself  that  there  was 

4/ 

tremendous  room  for  improvement  in  those  boats. 
As  I  recall  it,  the  three  of  us  went  back  to  Detroit 
to  watch  the  1948  Gold  Cup  races  and  look  over 
the  boats  and  so  on. 

The  Court:  I  don't  believe  the  record  shows 
wlio  these  other  gentlemen  are,  except  in  your  open- 
ing statement. 

;Mr.  Short:  Do  you  A^^ish  them  more  clearly 
identified? 

The  Coui^:     I  think  so.  [20] 

Q.     (By  Mr.  Short):    Anchor  Jensen  is  whom? 
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A.  Anchor  Jensen  is  tlu^  nianap;(^r  of  Jensen 
Motor  Boat  Company.  That  is  a  local  boat-build- 
ing firm,  and  he  is  the  man  who  we  say  built  both 
the  boats.     Mr.  Jones  is  the  designer  of  the  boats. 

Q.  He  is  now,  as  far  as  you  know,  engaged  pro- 
fessionally in  that  pursuit? 

A.     So  far  as  I  know,  that  is  correct. 

Q.  At  the  time  that  you  just  made  reference 
to  in  1948,  and  for  a  few  years  thereafter,  he  was 
principally,  w^as  he  not,  an  engineer? 

A.  He  was  connected  with  the  Boeing  Airplane 
Company. 

Q.     The  Boeing  Airplane  Company? 

A.     That  is  right. 

Q.  You  w^re  in  process  of  relating  when  you 
conceived  the  notion  that  there  would  be  a  profit- 
making  possibility  in  these  boats.  I  think  you 
have  said  that  in  watching  the — ^what,  the  '48  Gold 
Cup  races?  A.     Correct. 

Q.  Is  that  w^hen  you  would  say  the  idea  ger- 
minated? 

A.  I  think  that  is  as  early  as  you  can  state  it. 
You  cannot  say  that  an  idea  arrived  at  10  o'clock 
on  some  particular  day. 

Q,  It  is  apparent  from  the,  both  positions  of 
petitioner  and  resx:)ondent,  that  the  Slo-mo-shun  III 
V7as  acquired  by  American  [21]  Properties  in  1949. 
Would  you  relate  w^hat  discussions  or  transactions 
took  place  leading  up  to  the  acquisition  of  the 
Slo-mo-shun  III  by  American  Properties  from  you  ? 

A.     Yes.     The  farther  we  went  along  in  the  de- 
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velopment  of  these  boats,  the  more  convinced  I 
became  there  could  be  a  commercial  field,  an  op- 
portunity, you  might  say,  to  revolutionize  the  hy- 
droplane race  l)oats  and  what  they  were  doing. 
And  I  certainly  had  in  mind  that  the  most  star- 
tling way  to  do  that  would  be  to  smash  the  straight- 
away record  that  Sir  Malcohn  Campbell  held  so 
long. 

Q.  How  long,  how  long  in  June,  1950,  had  the 
previous  record  existed? 

A.  I  believe  it  was  11  years,  but  without  look- 
ing up  the  record,  I  can't  be  sure  of  that. 

Q.     All  right.  A.     So  then 

Q.  (Interrupting)  May  I  internipt  you  once 
more  before  you  proceed.  When  you  say  that  the, 
in  revolutionizing  the  racing  boat  field,  well,  in 
concehdng  a  commercial  virtue  in  this  revolution- 
izing the  construction  of  these  boats,  what  do  you 
mean?  I  mean,  what  profit  motive  is  there,  is  it 
in  the  construction  and  sale  of  the  boats? 

A.  Well,  construction  or  designing,  that  is,  the 
boat  might  be  designed  simply  for  a  fee  and  some- 
body else  builds  it. 

Q.  But  not  racing  the  boats  for  money,  that 
isn't  what  you   [22]   had  reference  to? 

A.  There  is  no  money  in  racing  in  the  Gold  Cup 
races.  There  never  has  been.  I  would  like  to  add 
that  Jones  and  I  were  both  agreed  tliat  there  might 
be  another  field  even  more  important  than  just 
race  lx>ats,  and  that  is  if  the  navy  should  ever  want 
a  really  high  speed,  well,  what  we  might  call  a 
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su])er  PT  boat.     Now,  whether  the  navy  is  ever 

going  to  want  one  or  not,  I  don't  know. 

Q.  After  tlie  acquisition  ol'  the  Slo-nio-slnm 
III  and  after  the  construction  of  IV,  did  you  ever 
actually  interest  the  navy  in  examining  these  boats? 

A.  There  were  some  civilian  representatives  of 
the  navy  department  came  over  to  the  boat  house 
and  watched  the  boat  nm  and  examined  it.  I  can't 
tell  you  today  their  names.  I  don't  recall.  They 
spent  several  hours  there. 

The  Court:  May  I  interrupt,  Mr.  Short.  A 
few  things  occur  to  me  for  my  understanding  here. 

Now,  you  and  the  other  two  gentlemen  were 
joint  oAvners  of  the  individual  boats? 

The  Witness:     No,  I  was  the  owner. 

The  Court:    You  were  the  owner? 

The  Witness:  I  was  the  man  that  put  up  all 
the  money,  and  Mr.  Jensen  was  paid  for  his  work 
in  building,  and  Mr.  Jones  was  compensated  for 
his  designing. 

The  Court:  So  they  had  no  interest  in  the  de- 
sign.  [23]     Was  it  patented? 

The  Witness:  No,  I  don't  think  you  can  patent 
it. 

Mr.  Short:  Ultimately  I  will  show  that  the  con- 
tract was  entered  into,  if  you  are  wondering  how 
they  participated  in  this. 

The  Witness:  Mr.  Jones  certainly  had  a  tre- 
mendous interest  in  this. 

The  Court:     Very  well,  you  go  ahead. 

Q.     (By  Mr.  Short)  :    When  I  interrupted  you  to 


84         American  Properties,  Inc.,  ef  ah,  vs, 

(Testimony  of  Stanley  S.  Sayres.) 
bring  up  these  details  which  you  have  now  fur- 
nished us,  I  had  originally  asked  you,  you  will 
recall,  what  you  did  to  implement  tliis  profit,  that 
is,  what  transactions  you  had  and  persons  you  con- 
sulted in  reference  to  it. 

A.  I  discussed  it  Avith  Mr.  Scott,  who  has  al- 
ways done  my  tax  worlv,  ^^ith  Mr.  Griffin 

Q.  (Interrupting)  I  think  you  should  identify 
these  people.  Harold  Scott  is  now,  is  he  not,  a 
partner  in  Pete,  Mal^^ick  &  ^Mitchell  Company? 

A.    Yes. 

Q.     Tracy  Griffin  is  my  partner  here? 

A.    Yes. 

Q.     Any  other  persons? 

A.    And  Mr.  A.  R.  Mimder. 

Q.     Would  you  identify  who  A.  R.  Munger  is? 

A.  Mr.  Munger  was  an  executive  of  the  Seattle 
First  National  Bank,  and  was  ^ice-president  and 
then  became  president.  I  don't  know  the  exact 
date  he  became  president,  iDut  I  have  consulted 
him  on  my  business  affairs  from  the  time  I  moved 
to  Seattle,  and  I  discussed  this  very  thoroughly 
with  all  three  of  these  men. 

Q.  As  a  result  of  that  discussion,  what  trans- 
pired, what  actuall}^  did  you  do  to  implement  this 
thought? 

A.  Well,  they  agreed  that  this  thing  had  a  profit 
possibility,  and  we  agreed  that  certainly  it  should 
not  be  an  individual  venture.  We  had  to  find  a 
place  to  put  it.     That  meant  a  new  corporation, 
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or  then,  as  it  occurred  to  us,  we  already  had  one, 

that  was  American  Properties. 

Q.    All  right. 

A.     Now  do  you  want  me  to  tc^ll  any  whys? 

Q.  No.  As  I  understand  the  corporation,  the 
present  existing  corporation,  American  Properties 
then  went  fonvaixl  and  acquired  from  you  Slo-mo- 
shunlll?  A.    And  IV. 

Q.     And  what  there  Vv^as  of  IV? 

A.  Yes,  it  was  in  a  state  of  construction  then. 
It  was  not  completed. 

Q.  And  that  w^as  in  that  sum  of  agreed  amoimt, 
whatever  it  was,  $140,000?  A.    Yes.   [25] 

Q.    Who  owned,  what  was  the 

Mr.  Cromwell  (interrupting)  :  Just  a  moment. 
You  stated  that  was  in  the  sum  of  that  agreed 
amount? 

Mr.  Short:  The  undisputed  amount  of  what  was 
paid  Sayres  for  the  boat. 

Mr.  Cromwell:  That  is  not  undisputed,  that  is 
also  at  issue. 

Mr.  Short:    What  is  the  issue? 

Mr.  Cromw^ell:  You  have  the  statement  and  the 
statutory  notice. 

The  Court:  You  can  furnish  proof  of  that  can't 
you? 

Mr.  Short :  Yes,  it  will  appear.  I  may  say  as  an 
aside  that  it  was  my  conception  that  the  reason 
the  government  contended  that  the  expenses  were 
not  usual  and  ordinary  was  because  the  boat  was 
the  hobby  of  Mr.  Sayres  and  not  because  there  was 
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any  dispute  that  the   amounts  were  expended  or 

that  they  were  expended  for  the  boats. 

j\Ir.  Griffin:  I  thought  I  heard  Mr.  Cromwell 
say  in  his  opening  statement  that  he  did  not  agree 
to  the  figures.  I  understood  him  to  say  that  he 
did  not  agree  and  I  think  you  understood  him  to 
say  that  he  agreed. 

Mr.  Short:  I  imderstood  what  he  said.  I  Avill 
say  I  was  surprised  by  what  he  said. 

Q.  (By  Mr.  Short):  Who  in  1949  o^vned  the 
capital  stock  in  American  Properties,  [26]  Inc.? 

A.     I  did  \\i.th  the  exception  of  qualifying  shares. 

Q.  And  do  you  still  own  all  hn  the  qualifying 
shares  ?  A.    Yes. 

Q.    And  that  has  been  continuous? 

A.    Yes. 

Q.     When  was   Slo-mo-shun  IV   completed? 

A.     It  was  laimched  in  Oetol^er  of  '49. 

Q.  Ajiid  in  June,  1950,  what  occurred  in  refer- 
ence to  that  boat? 

A.  Well,  that  is  when  it  established  the  new 
world  straightaway  record. 

Q.     Of   160   point   something.  A.     160. 

Q.     And  that  was  here? 

A.    Yes,  on  Lake  Washington. 

Q.  In  the  perfection  and  development  of  it,  and 
construction  of  the  Slo-mo-shun  III  and  lY,  did 
you  retain  technical  help  and  assistance  in  the  de- 
sign, construction,  maintenance  and  operation  of 
those  vessels? 
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A.  AVell,  not  so  much  applying'  to  number  TTI, 
but  after  IV  was  built,  veiy  definitely  so. 

Q.  Would  you  indicate  who  some  of  those  tech- 
nical assistants  were? 

A.  Well,  going  back  to  the  very  start  of  this, 
Mike  Welsh.  [27]  Mike  is  from  Boeing  Airplane 
Company,  a  highly  skilled  technicalman  in  elec- 
tronics and  certain  other  fields.  We  have  had  at 
all  times  two  men  from  Western  Gear  Works  who 
are  experts  on  g-earing,  and,  of  course,  Western 
Gearing  designed  and  built  the  gear  boxes  we  used. 

Q.    And  they  advertise  that  fact? 

A.  And  we  had  Elmer  Lenin  Smith  who  is  still 
a  member  of  the  crew,  he  now  is  with  Western 
Gear,  but  at  that  time  was  with  the  Marine  Sup- 
ply House,  we  had  Anchor  Jensen,  of  course,  and 
naturally  Ted  Jones,  we  had  a  number  of  other 
men.  The  crew  has  had  some  changes,  but  all  men 
that  are  quite  specialized  in  certain  fields. 

Q.  Have  those  gentlemen,  that  is,  the  key  men 
in  that  crew,  as  you  call  it,  become  recognized  in 
the  United  States  as  being  the  outstanding  people 
in  their  respective  fields? 

A.     I  think  they  have. 

Q.  When  these  boats  are  raced  in  these  speeds, 
I  don't  mean  the  straightaway,  but  in  the  Gold 
Cup  or  the  Harmsworth  or  other  trophy  races,  who 
drives  them? 

A.  Well,  there  has  been  Ted  Jones  who  won  the 
first  Gold  Cup  in  1950 

Q.     (Interrupting)  You  are  relating  who  is  driv- 
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ing  now,  is  that  correct?  A.     That  is  right. 

Q.     All  right.  [28] 

A.     Then  Lou  Fageol  won  the  '51  race. 

Q.     Who  is  Lou  Fageol? 

A.  Lou  Fageol  is  one  of  the  oldest  and  most 
experienced  race  boat  drivers  in  the  country. 

Q.  Would  you  say  he  is  one  of  the  top  two  or 
three  in  the  country?  A.     Oh,  yes. 

Then,  Stanley  Dollar  of  San  Francisco  won  the 
1952  race,  he  was  a  very  experienced  diiver,  had 
owned  his  own  boats  for  a  good  many  years  and 
had  won  the  Harmsworth  and  a  number  of  other 
important  races. 

Then,  the  following  year,  Joe  Taggart.  began 
driving  on  our  crew.  Joe  Taggart  is  almost  an 
old-timer  and  as  much  racing  experience  as  Fageol. 

Q.  Do  I  gather  from  your  testimony  that  you 
personally  do  not  drive  these  beats  in  competitive 
races?  A.    That  is  right. 

Q.     Gold  Cup  or  Harmsworth  races? 

A.     That  is  correct. 

Q.  Is  it  fair  to  state,  then,  that  your  desire  or 
enthusiasm  for  speed  is  not  satisfied  by  driving  the 
Slo-nio-shim  IV  or  V  in  racing  competition,  you 
do  not  satisfy  it  in  that  mamier? 

A.  No,  I  would  like  to,  but  there  are  some  good 
reasons  ]iot  to. 

Q.     And  you  haven't?  [29] 

A.     I  have  not. 

Q.     Other    tlian    the    original    breaking    of    the 


Commissioner  of  Internal  Revenue  89 

(Testimony  of  Stanley  S.  Sayres.) 

world  record  in  June  23,   1950,   have  yon  driven 

these  l)oats  or  either  of  Ww\\\  e(^inpetitively? 

A.     No. 

Q.     Are  these 

A.  (Interrui)ting)  You  are  talking  ahout  major 
closed  course  competitive  race? 

Q.     Yes.  A.     Yes. 

Q.  Sx)eed  competition  things.  You  do  drive 
boats  ?  A.     Yes. 

Q.    T\Tien  the   occasion  permits?  A.    Yes. 

Q.  I  started  to  ask  you  a  question  and  got  away 
from  it.  The  question  I  was  al)out  to  ask  you, 
are  these  susceptible  to  pleasure  cruises,  that  is  to 
say,  can  you  take  your  family  in  either  the  IV  or 
V  for  a  boat  ride? 

A.  No,  niunber  V  only  had  one  seat  for  the 
driver,  number  IV  has  a  mechanic's  seat,  you  can 
take  one  passenger  in  the  boat. 

Q.  You  don't  take  Mrs.  Sayres,  then,  I  take  it, 
out  on  Sunday  in  these  boats? 

A.     No,  it  is  not  a  regular  procedure. 

Q.  When  you  and  Jones  and  Jensen  had  con- 
ceived this  thought  [30]  that  the  design  of  the 
Slo-mo-shun  IV  was,  as  it  was  progressing,  might 
be  profitable,  did  you  agree  on  any  terms  by  which 
Jones  and  Jensen  might  participate  in  the  success 
of  these  boats? 

Mr.  Cromwell:  Just  a  moment,  please.  Will 
you  specify  as  to  what  year  they  were  to  become 
profitable? 

Mr.  Short:    No,  I  didn't. 

Mr.  Cromwell:    You  never  did  specify  that. 


90  American  Properties,  Inc.,  et  al.,  vs, 

(Testimony  of  Stanley  S.  Sayres.) 

Mr.  Short:  Your  question  is,  will  I  specify 
when  that  became  profitable,  my  answer  is  no. 

Mr.  CromAvell:  He  has  mentioned  when  he 
thought  it  would  become  profitable,  but  he  has 
never  mentioned  a  year. 

The  Court :  You  mean  the  year  when  the  thought 
occurred  to  him? 

Mr.  Cromwell:  When  he  thought  it  would  be- 
come profitable. 

Mr.  Short:  I  misunderstood  the  question.  I 
thought  I  asked  him  that  and  I  tliought  he  said 
it  germinated  at  the  Gold  Cup  races  in  1948. 

Q.     (By  Mr.  Short) :     That  would  be  August? 

A.     Yes. 

Q.  When  did  you  get  down  to  these  discussions 
with  Mimger,  Scott  and  Griffin  in  reference  to 
actually  doing  something  about  it? 

A.  Those  discussions  all  came  along,  I  am  sure, 
after  we  [31]  had  number  IV  in  the  water  and 
had  begun  making  our  preliminary  runs  and  de- 
cided we  had  a  boat  that  was  superior  to  anything 
in  the  picture. 

Q.    Now,  to  get  back  to 

Mr.  Short:    Will  you  mark  this? 

The  Clerk:  Petitioner's  Exhibit  1  for  identifi- 
cation. 

(Petitioner's  Exhibit  Number  1  was  marked 
for  identification.) 

Mr.  Shoit:     Will  you  mark  this  now? 

Tlic  Clc^-k:     Two  for  identification. 

(Petitioner's  Exhibit  Number  2  was  marked 
for  identification.) 
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The  Clerk:  And  Petitioner\s  3  for  identifica- 
tion. 

(Petitioner's  Exhil)it  Nnml)er  3  was  marked 
for  identification.) 

Mr.  Short:  I  will  offer  Petitioner's  Exhibit  2 
for  identification,  which  is  a  certified  copy  of  the 
original  articles  of  incorporation  of  Williams  Anto 
Company,  and  Petitioner's  Exhibit  3  for  identifi- 
cation, which  is  a  certified  copy  of  the  amendment 
to  those  articles  simply  changing  the  name  to 
American  Properties,  Inc. 

They  are  for  the  purpose  of  showing  that  the 
original  articles  of  the  taxpayer  corporation  author- 
ized the  construction  and  sale  of  boats  and  marine 
engines. 

The  Court:  That  would  be  before  this  petitioner 
[32]    acquired  the  company? 

Mr.  Short:    Oh,  yes. 

Q.  (By  Mr.  Short) :  You  had  no  interest  in 
Williams  Motor  Company,  or  whatever  its  name 
Avas  ?  A.    Yes. 

Q.     That  pre-existed  your  coming  to  Seattle. 

Mr.  Short:    Will  you  mark  this? 

The  Clerk:    Four  for  identification. 

(Petitioner's  Exhibit  Number  4  was  marked 
for  identification.) 

Mr.  Cromwell:  I  object  to  this  exhibit,  Peti- 
tioner's Exhibit  2  marked  for  identification,  it 
hasn't  been  properly  identified,  your  Honor. 

Mr.  Short:  It  is  a  self -identifying  document. 
The  certificate  on  the  back  is  that  of  the  auditor 
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of  King  County  who  is  -the  custodian  of  tlie  docu- 
ment with  whom  it  must  be  recorded. 

The  Court:    It  will  be  received. 

(Petitioner's  Exhibit  Number  2  was  received 
in  evidence.) 

Mr.  Cromwell:    No  objection  to  3. 

Mr.  Short:     I  offer  Exhibit  3. 

The  Court:     They  will  be  received. 

(Petitioner's  Exhibit  Number  3  [33]  was  re- 
ceived in  evidence.) 

Q.  ("By  Mr.  Short)  :  Mr.  Sayres,  I  hand  you 
what  has  been  marked  for  the  clerk  as  Petitioner's 
Exhibit  4  and  I  will  ask  you  to  state  what  that  is. 

A.  Yes,  this  is  a  meeting  of  the  Board  of  Di- 
rectors of  American  Properties. 

Mr.  Cromwell :  Just  a  moment.  You  have  been 
asked  to  identify  it,  not  to  read  from  it. 

Mr.  Short :  That  is  exactly  what  I  expected  him 
to  do. 

Mr.  Cromwell:  I  thought  he  was  going  further, 
Mr.  Short. 

Mr.  Short:     Oh,  all  right. 

Q.     (By  Mr.  Short):    What  date? 

A.    August  31,  1949. 

Q.  And  is  the  signature  that  purports  to  be 
that  of  S.  S.  Sayres  your  signature? 

A.     That  is  correct. 

Q.     And  the  other  signature  is  whose? 

A.    Mr.  Griffin's,  the  secretary. 

Q.  And  was  there  on  tJiat  date  actually  a  meet- 
ing held   for  that  purpose?  A.     Yes. 
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Q.  And  is  that  doemnent  which  you  hold  in 
your  hand  the  [34]  original  minutes  of  that  meet- 
ing? A.     Yes,  I  am  sure  it  is. 

Mr.  Short:     I  will  offer  Petitioner's  Exhibit  4. 

Mr.  Cromwell:     No  objection. 

The  Court:     It  will  l)e  received. 

(Petitioners'  Exhibit  Number  4  was  received 
in  evidence.) 

Q.  (By  Mr.  Short)  :  I  had  earlier  asked  you 
whether  or  not  arrangement  or  agreement  had  been 
arrived  at  between  yourself  at  any  time,  between 
vourself,  Ted  Jones  and  Anchor  Jensen  in  refer- 

•/  7 

ence  to  the  commercial  construction  of  these  ves- 
sels. 

A.     There  had  been  a  great  many  discussions. 

Q.  I  hand  you  what  has  been  marked  for  identi- 
fication as  Petitioner's  Exhibit  1  and  I  will  ask 
you  if  you  will  state  what  that  is. 

A.  That  is  an  agreement  that  was  signed  be- 
tween American  Properties,  Ted  Jones  and  myself. 

Q.    And  dated? 

A.     17th  of  July,   1950. 

Mr.  Cromwell:    Who  did  you  state  signed  this? 

The  Witness:  American  Properties,  S.  S.  Sayres 
as  an  individual  and  Ted  Jones. 

Mr.  Cromwell:  I  have  no  objection  to  this  ex- 
cept the  pencil  notation  on  the  first  page.   [35] 

Mr.   Short:     Well,  let  me   ask  him  about  it. 

Q.  (By  Mr.  Short) :  There  appears  on  the 
first  page  of  this  Petitioner's  Exhibit  1  a  pencil 
notation  "Unlimited  Class",  and  the  pencil  nota- 
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tion  "It  was  up   to  30,000  horsepower".     Whose 

writing  is  that,  "It  was  up  to  30,000  horsepower"? 

A.     That  is  niine. 

Q.     Is  it  a  part  of  the  contract  or  not? 

A.  Well,  it  doesn't  affect  the  contract  as  I  see 
it.     I  don't  recall  now  why  I  put  it  on. 

Mr.  Cromwell:     When  was  it  put  on? 

The  Witness:    I  don't  know. 

Mr.  Cromwell:  I  will  agree  to  the  exhi])it  ^^^Lth 
the  exception  of  that  one  pencil  notation. 

Mr.  Short:     I  think  it  has  no  significance. 

The  Court:  It  \\i\\  be  ignored,  then,  the  pencil 
notation. 

It  will  be  received. 

(Petitioner's  Exhibit  Number  1  was  received 
in  evidence.) 

Q.  (By  Mr.  Short) :  Mr.  Sayres,  was  there 
any  agreement  drafted  preceding  that  Exhibit  1? 

A.    Yes. 

Q.     That  included  Anchor  Jensen?   [36] 

A.    Yes. 

Q.     Why  was  that  not  signed? 

A.  Well,  a  good  deal  of  friction  developed  be- 
tween Ted  Jones  and  Anchor  Jensen,  and  it  finally 
reached  a  point  where  Ted  said  he  didn't  want  to 
be  a  party  in  a  deal  with  Anchor. 

Q.  And  that  Exhibit  1,  then,  constitutes  a  re- 
draft of  that  agreement  eliminating  Jensen? 

A.     Correct. 

Q.  One  further  question.  At  whose  request  does 
S.  S.   Sayres  indi\idually  sign  that  agreement? 
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A.     Tliat  was  at  Ted's  request. 

Q.     Why? 

A.  On  this  pai-ticular  point,  1  l)oiui(l  myself  on 
that  agreement  not  to  have  somel)ody  else  l)uild 
boats  for  mv.  The  agreement  was  l)etween  Ameri- 
can Properties  and  Jones,  but  if  I  hadn't  named 
myself  individually 

Mr.  Cromwell  (interrupting)  :  I  o])ject  to  what 
the  agreement  was  between,  your  Honor.  It  speaks 
for  itself. 

Mr.  Short:  It  does  not  speak  for  itself,  and  I 
am  asking  the  witness  to  state  why,  when  the  title 
to  the  vessel  and  the  enterprise  is  all  in  a  corpora- 
tion, why  an  individual  binds  himself  to  it. 

Mr.  Cromwell:     I  object  to  that. 

The  Court:     Let  him  finish. 

Mr.  Cromwell:    Pardon  me.  [37] 

Mr.  Short:  I  am  not  contradicting  the  docu- 
ment, I  am  explaining  why  S.  S.  Sayres  is  an 
individual  signatory  to  a  contract  when  American 
Properties  at  that  time  owned  Slo-mo-shun  III 
and  IV. 

Mr.  Cromwell:  That  is  their  assumption,  that 
the  corporation  owned  it.  It  is  not  in  the  record 
that  American  Properties  owned  this  boat. 

Q.  (By  Mr.  Short) :  Was  there  any  documen- 
tary title  on  either  of  the  vessels  or  any  of  them, 
I  mean,  did  you  ever  get  a  bill  of  sale  or  give  a 
bill  of  sale  or  any  other  documentary  transfer  of 
either  Slo-mo-shun  III  or  IV  to  American  Prop- 
erties? 
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Mr.  Cromwell:  Just  a  moment.  That  is  not  the 
best  evidence,  your  Honor.  The  docmnent  itself 
of  the  transfer  of  title  would  be  the  best  evidence. 

Mr.  Shoii;.:  Don^t  you  think  we  ought  to  find 
out  if  there  is  one?  If  there  isn't  any,  this  is 
the  best  evidence. 

The  Court:    Yes. 

Q.     (By  Mr.  Short) :    Was  there  any? 

A.     No. 

Q.  This  boat  didn't  come  to  you  by  document, 
you  built  it?  A.     That  is  right. 

Q.     There  wasn't  any  document  in  existence? 

A.    Yes. 

Q.  Other  than  Exhibit  4,  the  resolution  in  evi- 
dence, was  there  any  other  documentation  of  the 
fact  that  the  ownership  of  the  boats  was  then  in 
the  corporation? 

A.  Well,  all  the  billing  for  the  work  as  it  pro- 
gressed, and  all  of  those 

Mr.  Cromwell  (interrupting) :  I  think  the  ques- 
tion calls  for  a  yes  or  no  answer. 

A.    Well,  yes. 

Q.  (By  Mr.  Short):  The  documentation  that 
you  refer  to  are  the  books  and  records  of  the  com- 
pany and  the  invoices?  A.     Yes. 

Mr.  Cromwell :  Just  a  moment.  That  is  a  lead- 
ing question.     I  move  to  strike  the  answer. 

The  Court:  It  was  a  leading  question,  as  you 
know.    I  presume  that  we  must  abide  by  the  rules. 

Mr.  Short:  I  think  he  had  already  answered.  I 
was  repeating  his  answer. 
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Mr.  Cromwell:  I  move  to  strike  his  answer, 
then,  yonr  Honor. 

The  Court:  I  don't  know  what  good  that  would 
do.  You  can  rephrase  your  question.  It  will  be 
stricken  and  rephrase  your  question.  [39] 

Q.  (By  Mr.  Short) :  WheJi  you  say  there  is 
some  documentaiy  evidence,  is  it  a  fact  that  the  title 
to  the  ])oat  is  in  American  Properties,  will  you 
state  what  documentation  you  refer  to? 

A.  Invoices,  checks  jjaid  out,  probably  others 
that  I  don't  recall  right  now,  that  would  be  the 
mass  of  the  e\ddence. 

The  Court:    May  I  ask  a  question? 

Mr.  Short:     Yes. 

The  Court :  I  don't  Imow  very  much  about  boats. 
Do  they  have  to  have  a  license  like  a  car  does, 
automobile  ? 

Mr.  Short:     Boats  ordinarily  do  not. 

Q.  (By  Mr.  Short) :  Mr.  Sayres,  how  about 
these  boats? 

A.  A  race  boat  rim  on  any  sanctioned  regatta 
has  to  be  registered  with  the  American  Motor  Boat 
Association. 

Q.  If  I  own  a  cruiser,  I  must  have  some  Coast 
Guard  certificate? 

A.  Yes,  and  the  Coast  Guard  has  some  require- 
ment in  the  last  two  years,  I  believe  it  is,  on  the 
registration  of  a  race  boat. 

Q.    Did  it  at  this  time?  A.    No. 

Q.  By  the  way,  to  the  extent  {hat  there  may  be 
confusion  about  it,  this  Exhibit  4,  being  the  resolu- 
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tion  of  American  Properties  of  August  31,  1949,  is 
that  the  date  on  which  your  conception  of  this  thing 
being  a  profitable  ventiu'e  actually  [40]   material- 
ized? 

A.  That  is  the  date  on  which  we  said,  "Hei^ 
we  go." 

Q.  All  right.  Xow,  bringing  you  up  to  the  point 
of  time  when  Exhibit  1  was  signed  in  July  of  1950, 
you  had  then  just  the  month  previous  set  the  rec- 
ord, hadn't  you?  A.    Tes. 

Q.    With  Slo-mo-shun  IV?  A.     Yes. 

Q.  What,  then,  transpired  between  you  and 
Jones  and  Mr.  Jensen  and  the  American  Pi-oi^er- 
ties  in  reference  to  the  program  to  build  and  seU 
either  tiie  boats  or  the  design  of  the  boats  similar 
to  Slo-mo-shun  IV,  what  historically  occurred  from 
then  on? 

A.  Well,  we,  as  I  say,  that  agreement  was  made 
purely  with  Jones,  Jensen  not  a  party  to  it 

Q.    Yes. 

A.  We  did  decide  to  go  ahead  and  build  Slo-mo- 
shim  munJ^er  V.  Xow,  if  I  get  out  of  the  field  that 
you  want  me,  stop  me. 

Q.     Xo,  that  is  all  right,  that  is  what  I  want. 

A.  And  I  managed  to  iDrevail  on  Jones,  or  Jones 
and  Jensen,  to  try  and  get  along  while  we  were 
building  that  lx)at,  and  Ted  Jones  worked  right 
out  at  Jensen  Motor  Boat  Company  and  helped 
construct  it  That  boat  was  stai-ted  in,  I  believe, 
February  of  '51,  and  put  in  the  water  late  in  July. 

After  that,  in  the  meantime,  Jones  had  ceased 
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to  work   [41]  for  Boeing  Airplane  Company,  and 

sometime  later  after  Augnst,   I  would  profess  to 

say  the  date,  he  left  Seattle  and  went  to  work  for 

Kiekhefer. 

Q.     I  think  you  better  spell  that  one. 

A.  I  hope  I  can.  That  is  the  builder  of  Mercury 
Outboard  motors.  K-i-e-k-h-e-f-e-r  is  the  best  guess 
I  can  make  out  of  it. 

Q.    What  is  your  best  recollection  of  that  ? 

A.  Sometime  late  in  1951,  but  I  wouldn't  profess 
to  try  and  pin  it  down. 

Q.  All  right.  Is  that  the  reason  the  originally 
conceived  idea  of  producing  these  boats  did  not 
ultimately  materialize  on  a  commercial  basis? 

A.  That  is  correct.  He  was  gone,  I  heard  nothing 
from  him. 

Q.  Is  he  now  in  the  business  of  commercially  de- 
signing boats? 

A.     I  would  say  very  much  so. 

Q.  How  many,  off-hand,  in  limited  class  hydro- 
planes are  now  in  existence,  give  us  an  estimate, 
that  actually  race? 

A.  Well,  you  have  got  to  take  into  account  some 
new  boats  that  have  not  yet  raced,  but  will  this^ 

Q.  (Interrupting)  I  mean,  including  them  for 
this  question.  A.     Let's  say  20.   [42] 

Q.  How  many  of  them,  also  estimating,  are  of 
the  basic  Slo-mo-shun  design? 

A.  To  the  best  of  my  knowledge,  all  except 
three  boats  owned  by  Horace  Dodge  and  Miss  Pepsi 
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owTied  by  Dawson  Brothers.    I  think  I  am  correct 

in  that. 

Q.  Is  it  fair  to  state  that  your  xorediction  that 
this  would  be  the  design  universally  used  was  cor- 
rect? 

A.     That  has  been  proven  entirely  true. 

Q.  By  the  way,  that  agreement,  Exhil^it  1  in 
e\idence,  contemplates  the  payment  to  Jones  of 
$5,000  minimum,  I  believe  it  was,  per  vessel.  Did 
he  ever  get  that  payment? 

A.  He  received  $5,000  for  the  design  of  number 
V  and  was  also  paid  for  the  hourly  work  that  he 
put  in  on  the  construction. 

Q.    In  addition  to  the  $5,000?  A.     Correct. 

Q.  By  the  way,  I  overlooked  something.  The 
court,  sometime  ago,  inquired  as  to,  regardless  of 
these  articles  of  incorporation  of  William  Motors 
and  the  amendment  to  American  Propei*ties,  what 
actually  was  the  fimction,  what  was  the  regular 
function  of  American  Propei*tics,  Inc.,  prior  to 
August  31,  1949? 

A.  It  owns  the,  well,  we  have  always  called  it 
the  main  building  at  Broadway  and  Madison. 

Q.  In  which  the  automobile  dealership  ])usiness 
is  maintained,  is  that  right?  A.    Eight.  [43] 

Q.     It  is  a  landlord  corporation?  A.     Yes. 

Q.     Or  was  ?  A.     Yes,  still  is. 

Q.  Mr.  Sayres,  w^ould  you  tell  us  whether  now^ 
or  in  1949  and  '50  racing  speed  boats  was  or  is  yoiu* 
hob])y,  of  these  unlimited  class  hydroplanes,  is  that 
a  persona/Z^/  hoblDy  to  you? 
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A.  Dri\'ing  the  l)oats,  test-hopping,  yes,  we  will 
call  it  a  hol:>))y,  racing  the  boats 

Mr.  Cromwell  (interrupting)  :  That  answers  the 
question,  your  Honor. 

The  Court:  I  think  the  witness  wants  to  explain 
his  answer. 

A.  Pro\dng  those  boats  by  competition  was  the 
fimdamental  that  would  make  a  business  out  of 
them,  by  wanning  races. 

Q.     (By  Mr.  Short) :    Like  the  Gold  Cup  Races? 

A.     Correct 

Q.     ^\niat  does  test-hopping  mean  to  you? 

A.  Oh,  experimentation,  you  are  trying  one 
propeller,  you  are  trying  this  and  that,  steering 
gears,  skid  fins,  rudders,  that  is  strictly,  you  might 
say,   an   engineering  and   development  project. 

Q.  Wliat  was  the  prime  thing,  or  your  primary 
motive  or  purpose  in  going  into  the  construction  of 
IV  and  V?  [44] 

A.  I  thought  there  was  a  business  opportunity 
there. 

Q.    Was  there?  A.    Yes. 

Mr.   Short:     That  is  aU. 

The  Court:     Let  us  take  a  short  recess  before 
cross-examination,  ten  minutes. 
(Short  recess  taken.) 

The  Court:    On  the  record. 

Mr.  Cromwell:  Your  Honor,  to  save  the  time  of 
the  court,  I  have  about  six  or  eight  tax  returns  here 
which  I  am  going  to  ask  if  counsel  for  petitioner 
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will  agree  that  they  mil  be  put  in.    In  other  words, 

have  them  identiiied.  all  at  one  time. 

Mr.  Short:     Are  they  all  one  exhibit? 

Mr.  Cromwell:  No,  we  will  make  them  different 
exhibits,  ilr.  Short.  Perhaps  it  would  be  simpler 
to  have  these  marked,  your  Honor,  and  have  the 
witness  identify  the  signatures. 

The  Court:     Maybe  you  can  stipulate  to  them. 

Mr.  Short:  Well,  the  petitioner  will  make  no 
objection  to  the  identification  of  the  documents,  that 
they  are  what  they  purport  to  be.  I  question  their 
materiality  at  this  stage  of  the  proceeding. 

Mr.  Cromwell:  I  better  have  these  marked  and 
identified. 

The  Court:  I  see  no  reason  for  that  if  counsel 
recognizes  [45]  that  they  are  competent. 

Mr.  Cromwell:  That  is  right,  they  are  taxpay- 
er's returns. 

The  Court:     Which  taxpayers? 

Mr.  Cromwell:  His  individual  tax  return  of 
Stanley  S.  Sayres  for  the  tax  year  ending  October 
31,  1948,  and  the  individual  income  tax  return  of 
Madeleine  A.  Sayres  for  the  taxable  year  ending 
October  31,  1948,  the  individual  tax  return  of  Stan- 
ley S.  and  Madeleine  A.  Sayres  for  the  taxable  year 
(^nding  October  31,  1949,  the  individual  income  tax 
retuni  of  Stanley  S.  and  Madeleine  A.  Sayi'es  for 
the  taxable  year  ending  October  31,  1950. 

The  Court:  I  mil  receive  them  in  evHidence  for 
whatever  relevance  they  may  have,  Mr.  Short. 

Mr.  Short:    How  are  they  marked? 
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The  Clerk:  They  will  l:ie  marked  C,  D  and  E 
respectively — C,  13,  E  and  P  respectively. 

(Respondent's   Exhibits   Numbers   C,    D,    E 
and  P  were  marked  for  identification  and  re- 
ceived in  evidence.) 
Mr.  Short:    Are  they,  Mr.  Cromwell,  in  the  order 
that  you — Mr.  Cromwell,  are  they  marked  in  the 
order  that  you  read  them  to  the  court? 

The  Clerk:  Yes,  respectively  as  he  submitted 
them. 

Mr.  Cromwell:  I  offer  Respondent's  Exhibit  C, 
w^hich  [46]  is  the  income  tax  return  of  Stanley  S. 
Sayres  for  the  year  ending  October  1,  1949. 

The  Court :    They  have  been  received  and  marked 
in  the  order  in  w^liich  you  read  them  off. 
Mr.  Cromwell:    Will  you  mark  these  please? 
The  Clerk :    Exhibits  G-  and  H  for  identification. 
(Respondent's  Exhibits  Numbers  G  and  H 
were  marked  for  identification.) 
Mr.  Cromwell:     I  offer  Respondent's  Exhibit  G 
in  evidence,  which  is  the  1949  corporation  income 
tax  return  of  American  Properties,  Inc. 
Mr.  Short:    No  objection. 
The  Court:    It  will  be  received. 

(Respondent's  Exhibit  Number  G  was   re- 
ceived in  evidence.) 
Mr.  Cromwell:    I  offer  in  evidence  Respondent's 
Exhibit  II,  which  is  the  1950  corporatii)n  income 
tax  return  of  American  Properties,  Ine 
Mr.  Short:     No  objection. 
The  Court:    It  will  be  received. 
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(Respondent's  Exhibit  Number  H  was   re- 
ceived in  evidence.)   [47] 

Cross  Examination 

Q.  (By  Mr.  Cromwell) :  Is  it  correct,  Mr. 
Sayres,  that  your  position  is  that  the  boats,  Slo-mo- 
shun  III  and  IV  were  transferred  by  you  to  Amer- 
ican Properties  sometime  in  1949?  A.     Yes. 

Q.  Then  w^ould  it  also  be  a  correct  statement, 
Mr.  Sayres,  to  say  that  these  boats  were  never 
transferred  back  to  you?  A.    Yes. 

Q.  Was  ever  a  bill  of  sale  given  to  the  corpora- 
tion for  the  transfer  of  these  boats?  A.     No. 

Q.  In  other  words,  it  is  your  position  that  at 
no  time  since  1949  have  you  held  title  to  either  of 
these  boats?  A.     That  is  correct. 

Q.  Would  you  also  say  that  is  true  as  to  Slo-mo- 
shun  V?  A.     Yes. 

The  Court:     May  I  ask  a  question? 

Is  that  also  traie  with  regard  to  the  design  or 
whatever  else  with  regard  to  it  might  be  of  value, 
or  are  we  talking  now  about  the  physical  boat? 

Mr.  Cromvfell:     The  physical  boat,  your  Honor. 

Q.  (By  Mr.  Cromwell)  :  Would  your  answer  be 
the  same  regarding  the  physical  boats  Slo-mo-shim 
III,  Slo-mo-shim  IV  and  Slo-mo-shun  V? 

A.    Yes.    That  is  what  I  was  referring  to. 

The  Court:  I  don't  think  I  got  an  answer  to  my 
question.  [48] 

Mr.  Short:  I  tliink,  Mr.  Sayres,  the  court  is 
curious  as  to  other  than  the  physical  boat,  assume 
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the  design  was  patentable  for  example,  that  is  the 
kind  of  thing  he  refers  to,  who  owns  that,  does  the 
corporation  own  that? 

The  Witness:  No,  Mr.  Jones  was  the  designer, 
I  couldn't  control  what  he  might  do. 

Mr.  Cromwell:  I  think  the  question  was  asked 
by  Mr.  Short  if  there  was  a  patent  or  a  copyright 
on  those  boats. 

Mr.  Short:    The  court  asked  him  that. 

The  Witness:    No  patent. 

Q.  (By  Mr.  Cromwell)  :  And  your  answer  is 
there  is  no  patent  on  those  boats? 

A.     That  is  right. 

The  Court:  What  I  am  concerned  about,  if  it 
was  just  the  physical  boat  that  the  corporation 
owns,  would  it  have  a  right  to  manufacture  other 
boats  of  the  same  design  and  sell  them?  I  don't 
know  whether  they  have  that  right  imder  contract 
with  them  or  not.  I  haven't  read  all  the  papers 
here  yet.  Perhaps  that  is  a  matter  for  argument. 
It  may  not  be  a  matter  of  evidence. 

Mr.  Cromwell:     I  think  so. 

The  Clerk:  Exhibits  I  and  J  marked  for  identi- 
fication. 

(Respondent's   Exhibits   Numbers   I   and   J 
were  marked  for  identification.)   [49] 

Mr.  Cromwell:  Respondent  offers  Respondent's 
Exhibit  I  as  an  exhibit,  offers  it  in  evidence,  your 
Honor,  which  is  a  certified  copy  of  the  county  as- 
sessor's records,  which  is  a  declaration  made  by  Mr. 
Sayres  ixi  1950  to  the  office  of  the  coimty  assessor 
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of  King  County,   Seattle,   Washington,   as  to   the 

ownership  of  this  boat  and  its  value,  Slo-mo-shun 

IV. 

Mr.  Short:    No  objection. 

The  Court:     It  will  be  received. 

(Respondent's   Exhibit   JSTumber   I   was   re- 
ceived in  evidence.) 

Mr.  Short:     Is  there  a  date  on  there? 

Mr.  Cromwell:    Here  it  is. 

I  offer  in  evidence  Respondent's  exhibit  marked 
"J",  wliich  is  a  certified  copy  of  a  declaration  filed 
with  the  coimty  assessor  of  King  County  in  1951 
signed  by  Stanley  S.  Sayres,  declaring  that  he  is 
the  owner  of  Slo-mo-shim  IV. 

Mr.  Short:    No  objection. 

The  Court:    It  mil  be  received. 

(Respondent's   Exhibit   Number   J   was   re- 
ceived in  evidence.) 

Q.  (By  Mr.  Cromwell) :  INIr.  Sayres,  I  show 
you  Respondent's  Exhil)it  I  and  ask  you  if  you 
signed  that  declaration? 

Mr.  Short:    I  don't  hear  you,  Mr.  Cromwell.  [r^O] 

Mr.  Cromwell:  I  am  showing  Mr.  Sayres  Re- 
spondent's Exhibit  I  and  asking  him  if  he  signed 
the  declaration,  of  which  this  is  a  copy. 

A.     That  is  my  signature. 

Q.  (By  Mr.  Cromwell) :  I  hand  you  Respond- 
ent's Exhil)it  J  and  ask  you  if  that  is  your  signature 
on  Exhibit  J? 

A.     That  is  my  signature. 

Q.    Mr.  Sayres,  you  have  stated,  I  believe,  that 
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Slo-mo-slnin  IV  won  the  Gold  Cu])  in  Detroit  in 

1950?  A.     Y(^s. 

Q.  And  that  Mr.  Ted  Jones  was  dri\'iii;^-  the 
boat  at  that  time?  A.     Yes. 

Q.  Was  the  expense  of  rnnning  the  Gold  Cnp 
Race  in  Detroit  in  1950  paid  by  American  Prop- 
erties ? 

A.  Yes.  There  was  later  some  other  funds  came 
in  that  didn't  directly  concern  the  Gold  Cup. 

Q.  Then,  you  would  say  that  American  Prop- 
erties paid  the  expenses  of  running  the  Gold  Cup 
Eaces  in  1950?  A.    Yes. 

Q.  You  did  not  pay  them,  is  that  a  correct  state- 
ment ? 

A,  No,  that  w^as  charged  to  American  Proper- 
ties. Now,  I  can't  say  that  I  didn't  write  a  per- 
sonal check  somewhere  here  and  there  in  the  pro- 
ceeding, but  the  accounting  was  all  made,  [51] 
and  it  all  went  to  American  Properties. 

Q.  And  would  you  also  say,  Mr.  Sayres,  that 
all  costs  of  building  and  developing  Slo-mo-shuns 
IV  and  V  were  paid  by  American  Properties? 

A.  Yes,  with  that  exception,  that  I  make  there. 
Here  and  there  I  might  have  doled  out  $50  in  cash 
or  written  an  occasional  $50  personal  check  which 
then  was  charged  back. 

Q.  And  would  you  say  that  the  American  Prop- 
erties also  paid  all  of  the  expenses  of  operating 
Slo-mo-shim  IV  and  Slo-mo-shun  V?  A.    Yes. 

Q.    From  1949  on? 

A.    All  that  were  not  covered  by  other  sources. 
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The  Coiii-t:     Are  these  cases  consolidated? 

Mr.  Cromwell :  I  think  that  is  one  thing  we  have 
neglected  to  do  is  to  move  to  consolidate  these  pro- 
ceedings. 

Mr.  Short:    Yes. 

Mr.  Cromwell:  For  hearing  and  decision,  your 
Honor. 

The  Coiu't:  All  right,  they  vdll  be  consolidated 
for  hearing  and  decision. 

Mr.  Cromwell:    TTill  you  mark  this  please? 

The  Clerk:    Exhibit  K  for  identification. 

(Respondent's     Exliibit     Number     K     was 
marked  for  identification.) 

The   Clerk^     And  L.    [52] 

(iRespondent's     Exliibit     Number     L     was 
marked  for  identification.) 

Q.  (By  Mr.  Cromwell) :  Mr.  Sayi'es,  I  hand 
you  Respondent's  Exhibit  K  for  identification  which 
purports  to  l)e  a  letter  on  the  letterhead  of  Stanley 
Sayres,  Incorporated,  dated  August  26,  1953,  and 
referring  to  the  last  page  of  that  letter,  I  ask  you 
if  that  is  your  signature.  A.     That  is. 

Q.  And  is  that  letter  addressed  to  Mr.  Paul 
Alexander  of  the  Rainier  District  Times,  Seattle, 
Washington?  A.    Yes. 

Q.     Did  you  write  that  letter,  Mr.  Sayres? 

A.     I  am  sure  I  did. 

Q.     You  did  write  that  letter,  Mr.  Sayi^es? 

A.     Yes. 

Mr.  Cromwell:  I  offer  Respondent's  Exhibit  K 
in  evidence. 
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Mr.  Short:  Your  Honor,  I  will  have  to  read  the 
exhibit,  I  object  to  the  relevance  oi:  the  exhibit  for 
any  purpose. 

The  Court:     For  what  ])urpose  is  it  offered? 

Mr.  Cromwell :  As  an  admission  against  interest, 
your  Honor. 

Mr.  Short:    In  what  respect? 

Mr.  Cromwell:  The  statement  in  here,  I  am  not 
contending  [53]  to  limit  my  offer,  I  am  offering 
the  whole  letter.  Mr.  Sayres  has  testified  that  the 
American  Pi^operties  spent  the  money  to  build  these 
boats,  Slo-mo-shim  1:)oats  IV  and  V,  and  to  race 
these  boats  in  the  Gold  Cup,  and  this  letter  states 
to  the  contrary  that  those  expenses  were  paid  en- 
tirely by  him. 

Mr.  Short:    Where  does  it  state  it? 

Mr.  Cromwell:  I  will  read  this,  ^'I  should  also 
know  that  all  the  costs  of  running  the  1950  Gold 
Cup  Race  in  Detroit  and  the  1951  Gold  Cup  Race 
in  Seattle  were  paid  entirely  by  me". 

The  Court:  Mr.  Short,  I  think  I  ^vill  have  to 
receive  it  on  the  ground  that  it  tends  to  be  a 
statement  against  interest. 

Mr.  Short:     Yes. 

The  Court :  You  will  have  the  opportunity  to  get 
at  it  on  redirect. 

(Respondent's  Exhibit  Number  K  was  re- 
ceived in  evidence.) 

Q.  (By  Mr.  Cromwell) :  Mr.  Sayres,  I  hand 
you  Respondent's  Exhibit  L  marked  for  identifica- 
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tion,  which  is  a  letter  addressed  to  Paul  A.  Alex- 
ander, the  Rainer  District  Times,  Seattle,  Wash- 
ington, dated  September  21,  1953.  Turning  to  page 
three  of  that  letter,  I  ask  you  if  that  is  your  signa- 
ture. A.     Yes,  that  is  the  same  one. 

Q.     No,  it  is  not. 

A.     That  is   my  signature.    [54] 

Q.     This  is  your  signature,  Mr.  Sayres? 

A.    Yes. 

Q.    And  did  you  write  this  letter,  Mr.  Sayres? 

A.    Yes. 

Mr.  Cromwell:  I  offer  in  evidence  Respondent's 
Exhibit  li,  which  is  the  letter  of  Stanley  Sayres 
dated  September  21,  1953,  to  Mr.  Paul  J.  Alex- 
ander, Rainer  District  Times. 

Mr.  Short:  I  have  obviously  the  same  objection 
because  it  is  a  redraft  of  the  same  letter,  is  it  not, 
counsel  ? 

Mr.  Cromwell :  No,  it  is  not.  This  is  a  different 
letter. 

Mr.  Shoti:  Same  objection,  and  particularly 
to  the  volunteer  underlining  in  red  of  certain  words 
that  have  not  been  identified. 

Mr.  Cromwell:  The  underlining  in  red,  Mr. 
Short,  was  not  done  by  the  government.  That  was 
in  the  letter. 

The  Court:  Is  it  necessary  for  me  to  read  this 
one?  Does  counsel  agree  that  it  is  in  general  like 
the  other  letter? 

Mr.  Short:  Yes,  it  would  ^oyvc.  no  purpose  to 
read  it  again. 


Commissioner  of  Internal  Revenue  111 

(Testimony  of  Stanley  S.  Sayres.) 

The  Court:  T  will  admit  it  as  I  did  the  other 
one,  witli  ()])])ortunity  for  yo\i  on  redirect  to  ex- 
plain tlie  lett(^r. 

(Respondent's    Exhil)it   Number   L    was    re- 
ceived in  evidence.) 

Mr.  Cromwell:    Will  you  mark  this  please?  [55] 
(Respondent's     Exhibit     Number     M     was 
marked  for  identification.) 

Q.  (By  Mr.  Cromwell) :  Mr.  Sayres,  I  hand 
you  Respondent's  Exhibit  M  marked  for  identifica- 
tion, which  purports  to  be  a  copy  of  the  Rainer 
District  Times  dated  Thursday.  August  20,  1953, 
and  I  refer  you  to  an  editorial  there  by  Mr.  Paul 
J.  Alexander,  and  ask  you  if  you  read  that  editorial. 

A.    Yes. 

Q.     You  have  seen  that?  A.    Yes. 

Q.  Would  you  state  that  was  what  precipitated 
these  letters  just  put  in  evidence? 

A.    Yes,  correct. 

Q.     To  Mr.  Alexander?  A.     That  is  correct. 

Mr.  Cromw^ell:  I  offer  Respondent's  Exhibit  M 
in  evidence,  your  Honor. 

Mr.  Short:  Well,  I  will  object  to  the  editorial, 
having  read  the  first  of  these  letters  in  response 
to  this  editorial,  the  thing  w^as  claimed  to  be  libelous. 
It  affects  no  issue  in  the  matter  before  the  court. 
It  protests  the  littering  of  Lake  Washington  as  a 
result  of  Gold  Cup  Races,  and  that  this  witness  is 
the  culprit.  There  is  no  reference  to  these  ex- 
penses paid  by  either  the  corporation  or  Mr.  Sayres. 

Mr.  Cromwell:    Your  Honor,  it  is  offered  simply 
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to  tie  it  in  with  the  letter.    Mr.  Sayres  has  stated 
it  was  what  caused  him  to  write  the  letters,  this  edi- 
torial.    It  is  not  offered  as  evidence  of  the  facts 
therein  stated. 

Mr.  Short:  I  may  add  that  it  is  an  attempt  to 
add  to  the  government's  case  because  of  the  fact 
the  views  of  Mr.  Alexander  coincided  with  those 
of  the  government  that  this  is  a  wealthy  industrial- 
ist playboy.  That  is  the  purpose  of  the  offer,  and 
that  is  all  that  appears  in  the  editorial. 

Mr,  Cromwell:  The  purpose  of  the  offer,  your 
Honor,  is  just  to  show  the  occasion  for  these  let- 
ters. 

Mr.  Short:  "What  purpose  is  served  by  proving 
the  occasion?  The  purpose  of  the  letter  is  a  state- 
ment against  interest,  proving  the  occasion  for  the 
letter  is  simply  inflamatory. 

The  Court:  I  don't  think  we  ought  to  have  this 
in  evidence,  Mr.  Cromwell. 

Mr.  Cromwell :  Your  Honor,  I  don't  see  how  you 
can  understand  those  letters  unless  you  have  this 
to  tie  them  in.    It  is  not  offered  as  any  fact. 

The  Court:  The  only  thing  the  letters  are  in 
for  is  to  show  certain  statements  made  by  the  peti- 
tioner here  that  he  stood  the  expenses  of  large 
amounts.  I  don't  know  that 

Mr.  Cromwell  (interrupting) :  Those  letters, 
your  Honor,  are  offered  for  all  pui*poses,  they  are 
not  limited  to  [57]  that. 

Mr.  Short:  They  only  have  one  valid  purpose 
and  that  is  the  one  I  inquired  about. 
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Mr.  Cromwell :  Respondent  has  offered  them  for 
all  purposes,  and  I  l)elieve  the  eoiii-t.  has  reeeived 
them  as  general  statements. 

Mr.  Shoi*t:  They  are  objeetionahle  for  all  i)ur- 
pos(^s,  they  are  admissible  for  one,  the  statement 
against  interest. 

The  Court:  I  don't  think  they  are  admissible  for 
any  purpose  except  the  admission  against  interest. 

Mr.  Cromwell:  That  is  right,  but  the  entire  let- 
ter is  offered. 

The  Court :  Is  there  anything  else  in  those  letters 
other  th.an  the  statement  about  paying  personally 
these  expenses  of  the  races  and  the  boat? 

Mr.  Cromwell :  And  the  matters  as  he  personally 
stated  here,  "Xow  to  get  a  few  more  facts  on  the 
record:  One,  I  have  personally  spent  more  than 
$100,000  in  building  and  developing  the  Slo-mo- 
shims — "  I  wall  skip  two,  I  will  skip  down  to  four, 
"Xo  tax  advisor  has  yet  been  able  to  tell  me  how 
to  deduct  these  very  substantial  smns  from  either 
business  or  personal  income  taxes '^ 

Now,  that  is  certainly  relevant,  your  Honor. 

Mr.  Short:  Those  are  the  two  remarks  in  the 
entire  four-page  letter  which  have  any  relevance 
here.  [58] 

Mr.  Cromwell:  Your  Honor,  Number  seven  also 
states,  "Your  reference  to  Vell-to-do'  seems  sarcas- 
tic. I  have  had  some  reasonable  degree  of  success  in 
35  years  in  business.  I  do  not,  however,  have  so 
much  money  that  I  can  personally  afford  to  finance 
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Seattle's  greatest  show  to   the  tune   of   thirty   to 

thirty-five  thousand  dollars  per  year''. 

Mr.  Short:  That  is  not  a  statement  of  any  rele- 
vance to  this  proceeding.  It  is  not  against  interest. 

The  Court:  Can't  counsel  stipulate  that  those 
letters  were  written  in  answer  to  an  editorial  in 
the  paper  ? 

Mr.  Short:    I  may 

The  Court  (interrupting)  :  You  might  even  state 
in  sul)stance  what  this  is. 

Mr.  Short:  I  will  stipulate  that  Exhibit  K  and 
L  are  written  in  response  to  that  editorial,  but  the 
editorial  itself  has  no  bearing. 

The  Court:  I  don't  see  how  this  has  any  e^aden- 
tial  value,  this  paper  itself.  As  you  say,  it  only  ex- 
plains why  this  man  wrote  the  letters.  Why  couldn't 
you  simply  stipulate  to  this,  that  they  were  written 
in  answer  to  an  editorial  criticizing — well,  whatever 
the  substance  of  that  is? 

Mr.  Short:  I  reserve  my  objection  to  the  edi- 
torial. 

Mr.  Cromwell :  I  would  like  to  make  an  offer  of 
proof  on  this  editorial,  read  it  in  the  record. 

Respondent's  Exhibit  marked  "M"  for  identifica- 
tion, if  [59]  received,  would  show  that  in  the 
Rainer  District  Times  dated  Thursday,  August  20, 
1953,  on  the  left-hand  far  extreme  side  of  the  first 
page  under  an  editorial  entitled  "Our  Opinion"  by 
Paul  J.  Alexander,  I  quote  from  that: 

"Tears  as  large  as  grapefruit  rolled  down  our 
checks  last  Sunday  morning  when  we  read  of  the 
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appeal  for  help  to  raise  $37,500  to  aid  a  well-to-do 
automobile  distributor  in  this  city  to  carry  on  his 
favorite,  rather  expensive  hobl)y,  of  racing  unlim- 
ited hydroplanes.  If  we  recollect  correctly,  there 
was  some  $45,000  raised  last  year  to  send  these 
hydroplanes  back  to  race  for  the  ITarmsworth 
Trophy.  They  never  went.  We  thought  of  the  thou- 
sands of  dollars  it  has  cost  the  taxpayers  already  to 
prepare  for  and  clean  up  the  mess  which  attended 
the  recent  hobby  show  on  the  shores  of  Lake  Wash- 
ington. With  so  much  money  need  for  worthy 
causes  such  as  the  fight  against  cancer,  heart  dis- 
ease, cerebral  palsy  and  the  forthcoming  Good 
Neighbors  Drive,  we  see  the  public  fund  raising  for 
pet  racing  hobbies  as  a  little  far-fetched.  Sometime 
ago  it  was  suggested  that  members  of  civic  boards 
such  as  the  Park  Planning,  Library  and  School 
Boards  be  reimbursed  for  their  expenses  in  connec- 
tion with  the  giving  of  their  time  and  energies  for 
the  good  of  the  community.  Our  mayor  vetoed  this 
idea  orally  declaring  that  the  honor  was  sufficient 
recompense  for  the  work,  thought  and  expense  in- 
volved. Now  it  seems  to  us  that  if  a  public  collec- 
tion is  to  be  taken  up  it  should  go  adding  to  the 
funds  necessary  to  [60]  provide  our  departments 
help  to  clean  up  the  messes  incident  to  the  carrying 
on  of  the  combination,  advertising  hobby  of  our 
w^ell-to-do  citizens. 

Seems  that  we  can  recall  quite  a  fuss  raised  by 
some  members  of  the  City  Coimcil  a  year  ago  when 
S.    L.    Savage,    an    automobile   dealer,    wanted   to 
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donate  a  pair  of  giraffes  to  our  city.  These  he  had 
captured  at  his  owti  expense  and  the  beef  was  about 
providing  housing  for  them.  Our  big  brother,  TPI, 
would  do  w^ell  to  stick  by  such  fine  promotions  as 
they  have  sponsored  for  the  past  several  years,  such 
as  teaching  our  youngsters  how  to  swim,  aiding  the 
music  imder  the  stars,  and  other  like  splendid  civic 
contributions.  Every  time  they  come  up  with  some- 
thing that  has  to  do  with  the  Gold  Cup  Races  they 
raise  the  eyebrows  of  those  who  like  our  Seward 
Park  unscalped  and  our  beaches  free  of  beer  cans, 
milk  bottles,  watermelon  rinds  and  other  debris." 

The  Court:  Very  well,  the  objection  is  sustained. 
I  think  that  just  newspaper  articles  or  editorials 
are  not  competent  proof  in  this  case. 

(Respondent's  Exhibit  Number  M  was   re- 
jected.) 

Q.  (By  Mr.  Cromwell) :  Mr.  Sayres,  when  did 
you  become  the  principal  stockholder  of  American 
Automobile  Company? 

A.    January — oh,  principal,  I  believe  in  '37.  [61] 

Q.  How  many  shares  of  stock  do  you  hold,  or 
did  you  acquire,  at  that  time? 

A.  I  don't  recall  the  number  of  shares.  I  had 
one  major  partner,  Mr.  Luke  Wood,  I  bought  him 
out,  I  believe  it  was  in  the,  oh,  late  in  '37,  and  I 
bought  wliatever  he  had  outside  of  a  qualifying 
share  or  two. 

Q.  TVHiat  has  been  the  business  of  American 
Properties  since  it  was  incorporated — pardon  me, 
American  Automobile  Company? 
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A.    Merchandising  motor  cars  and  parts. 

Q.     Wliat  type  of  automobiles? 

A.     Chrysler-Plymouth. 

Q.  Do  you  consider  that  it  was  a  retail  distrilni- 
tor  or  just  what? 

A.  Well,  we  were  a  distributor  in  the  full  sense 
of  the  word  from  '32  through,  I  believe  it  was  '47, 
and  then  the  Chrysler  corporation  wiped  out  all  dis- 
tribution and  we  became  a  direct  dealer. 

Q.     That  is  in  King  County? 

A.  Tliey  wiped  it  out  from  one  end  of  this  coun- 
tr}^  to  the  other.  We  became  just  one  of  other 
Chrysler  dealers  in  King  County. 

Q.     In  King  Coimty  in  which  Seattle  is  located? 

A.    Right. 

Q.  Do  you  know  how  many  others  during  the 
years  1949  and  1950,  how  many  other  Chrysler 
dealers  there  were?  [62] 

A.  Well,  I  hesitate  to  make  a  flat  statement. 
I  think  there  were  six  in  the  county  and  I  think 
there  were  two  others  within  the  city  limits,  and 
one  on  Mercer  Island.  I  am  not  flatly  positive  of 
that  county,  the  numbers  change  now  and  then. 

Q.  Who  owns  the  building  occupied  by  the 
American  Automobile  Company? 

A.     American  Properties. 

Q.  And  do  you  also  o^vn  American  Properties 
Corporation  ?  A.    Yes. 

Q.  You  are  the  sole  stockholder,  is  that  correct, 
other  than  qualifying  shares? 

A.     No,  Mr.  Grriffin  is  a  qualifying  stockholder. 
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Q.     Pardon? 

A.  I  say,  Mr.  Griffin  is  a  qualifying  stockholder, 
I  think,  is  that  not  correct,  Tracy? 

Q.     How  many  shares  does  Mr.  Griffin  hold  ? 

A.    I  hesitate  to  say. 

Mr.  Griffin :    One,  to  my  recollection. 

A.    Well,  that  is  my  recollection. 

Q.  (By  Mr.  Cromwell) :  Ai^e  there  any  other 
qualifying  shares?  A.     No. 

Q.  Now,  who  owned  the  American  Properties 
building  prior  to  1949,  Mr.  Sayi'es,  was  that  always, 
has  that  been  owned  for  some  nimiber  of  years  by 
American  Properties,  how  many  years  has  [63] 
American  Properties  owned  the  building  occupied 
by  American  Automobile  Company? 

A.  I  believe  since  1933,  but  I  am  not  absolutely 
certain  of  that  date.  That  goes  back  a  good  many 
years. 

Q.    ^Vliere  is  that  building  located,  Mr.  Sayres? 

A.     Broadway  and  Madison. 

Q.  How  far  from  a  navigable  body  of  water, 
would  you  say,  that  building  is  in  terms  of  miles? 

A.     Well,  I  would  say  about  three  miles. 

Q.  About  three  miles  from  the  nearest  body  of 
water? 

Mr.  Griffin:  If  I  may  make  a  little  correction, 
he  is  thinking  al)out  Lake  Washington  where  these 
run,  not  the  Sound. 

The  Witness:  I  was  thinking  in  tonus  of  Lake 
Washington,  I  think  if  you  drive  right  out  Madison 
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Street  from  our  corner  to  T^ake  Washin^on,  it  is 

about  three  miles. 

Mr.  Griffin:  He  said  navip^able  water.  Pn.2;et 
Sound  is  the*  most  naviii:al)le  water  in  this  x^^^rt  of 
the  world 

Q.  (By  Mr.  Cromwell,  intemiptin.s:)  :  How  far 
is  it  from  Elliott  Bay  to  the  building  owned  by 
American  Properties,  Mr.  Sayres? 

A.  I  would  say  between  a  mile  and  a  half  to 
two.  I  don't  guarantee  the  accuracy  of  that. 

Q.  Where  were  the  Slo-mo-shun  IV  and  V  and 
also  the  Slo-mo-shun  III  housed  during  1949  and 
1950?  [64] 

A.  The  bulk  of  the  time  at  my  residence,  but 
part  of  the  time  at  Jensen  Motor  Boat  Company. 

Q.     Do  you  have  a  boathouse  at  your  residence? 

A.    Yes,  yes. 

Q.    Where  is  your  residence,  Mr.  Sayres? 

A.    4450  Huntspoint  Road. 

Q.  Huntspoint  Road,  is  that  on  Lake  Wash- 
ington ?  A.     Yes. 

Q.  Will  you  describe  Huntspoint  to  the  court, 
please,  just  what  it  is,  its  location  and  what  it  is? 

A.  Well,  Huntspoint  is  the  tip  of  a  point  of  land 
that  projects  out  into  the  lake. 

Q.  Is  that  an  exclusive  residential  district,  Mr. 
Sayres?  A.     That  is  open  to  opinion. 

The  Court:  Maybe  the  question  should  be,  exclu- 
sively a  residential  area. 

The  Witness:  Yes,  it  is  that,  that  is,  within  the 
immediate  area  there. 
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Q.  (By  Mr.  Cromwell) :  How  far  away  from 
the  boathouse  or  your  x>roperty  on  Himtspoint  is 
Anchor  Jensen's  boat  building  company,  would  you 
say,  in  terms  of  miles? 

A.  By  land  miles  it  is  probably  15,  by  water  it 
is  probably  5. 

Q.  You,  I  l^elieve,  stated  on  direct  that  Slo-mo- 
shim  III  [65]  was  built  at  Anchor  Jensen's,  is  that 
correct  ? 

A.  Yes,  the  construction  of  that  boat  was  started 
by  Mr.  Jones  out  at  his  house,  and  then  this  time 
didn't  peiinit  him  what  he  needed,  and  it  was 
moved  on  over  to  Jensen's  and  completed  there. 

Q.  What  stage  of  completion  was  it  when  it  was 
moved  to  Mr.  Jensen's? 

A.  I  would  hesitate  to  say,  perhaps — well,  that 
is  a  hard  question  to  answer.  I  might  say  half,  but 
it  is  not  necessarily  correct. 

Q.  Were  Slo-mo-shun  IV  and  V  built  at  Anchor 
Jensen's,  too?  A.    Yes. 

Q.  Mr.  Sayres,  you  referred  on  direct  examina- 
tion to  certain  technicians  that  assisted  you  subse- 
quent to  1949,  '49  or  subsequent  to  that  year,  in 
preparing  these  boats  and  running  them  in  the  Gold 
Cup  Races  and  so  fortli.  I  believe  you  named  Mike 
Welsh,  is  that  correct,  as  ])eing  one  of  them? 

A.    Yes. 

Q.     Who  did  he  work  for? 

A.  He  did,  and  still  is,  with  the  Boeing  Air- 
plane Company. 

Q.    Was  he  a  full-time  employee  w^ith  Boeing? 
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A.     Oil,  yes. 

Q.     At  that  time?  [66]  A.     Yes. 

Q.     Who  is  Ehner  Linden  Smith? 

A.  Ehner  at  that  time  was  with  Sunday  DeA'nre, 
this  marine  supply  company. 

Q.  Was  he  a  full-time  employee  at  that  time 
with  Sunday  DeVare  ?  A.     Yes. 

Q.  Now,  Ted  Jones,  who  was  he  employed  by  at 
that  time? 

A.  Well,  if  we  talk  about — I  can't  tell  you  the 
date  that  Ted  was  working  for  Boeing  Airplane 
Company,  when  I  first  got  acquainted  mth  him,  and 
all  these  first  endeavors  were  made.  Ted  left  Boe- 
ing, he  would  have  to  tell  you,  but  sometime  in  '51 
I  believe,  the  early  part,  but  otherwise  he  was  a 
fulltime  employee  of  Boeing. 

Q.  In  between  times  he  worked  for  you  in  de- 
signing and  building  the  boats? 

A.  His  work  for  me  was  done  nights,  weekends 
and  holidays. 

Q.  Was  he  ever  employed  by  American  Proper- 
ties, Inc.? 

A.  Yes,  he  was,  during  the  period  that  number 
V  was  being  built. 

Q.  You  stated  that  Western  Gear  Works  built 
the  gear  boxes  for  the  Slo-mo-shun  IV  and  Slo-mo- 
shun  V?  A.     Yes. 

Q.  Did  Western  Gear  Works  have  any  connec- 
tion with  American  Properties?  [67] 

A.    Well,  no  connection. 

Q.    No  business  connection? 
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A.  No,  I  went  to  Western  Gear  to  begin  with 
and  asked  them  if  they  would  design  and  ])uild  this 
first  gear  box.  As  a  matter  of  fact,  Mr.  Scott  is  the 
man  that  arranged  with  the  man  for  me  to  see. 

Q.  Is  the  gear  box  an  important  part  of  those 
boats?  A.     Tremendously,  yes,  very  vital. 

Q.  You  mentioned  that  Lou  Fageol  drove  these 
boats  in  1951  in  the  Gold  Cup,  I  believe? 

A.    Yes. 

Q.  Is  Mr.  Fageol,  do  you  know  him  to  be  a 
wealthy  sportsman? 

A.     He  is  considered  to  be  wealthy. 

Q.  And  now,  Stanley  Dollar  also  drove  the 
boats,  Slo-mo-shun  IV,  did  you  say,  in  1952? 

A.     Dollar  won  with  number  IV  in  '52,  correct. 

Q.    And  is  he  also  a  wealthy  man? 

A.     I  believe  so. 

Q.     Is  he  of  the  Stanley  Dollar  Steamship  Lines  ? 

A.    Yes. 

Q.  And  Joe  Taggart  has  driven  the  boats  in  sev- 
eral Gold  Cup  Races?  A.    Yes. 

Q.  What  kind  of  engines  does  the  Slo-mo-shun 
IV  have  in  [68]  it,  Mr.  Sayres? 

A.  Well,  in  the  early  years  we  used  Ellison  en- 
gines, last  year  we  had  a  Packard-built  Merlin 
engine. 

Q.  And  Slo-mo-shun  V,  what  type  of  engine  did 
that  boat  have? 

A.  V  originally  had  Ellison,  and  then  avc  went 
over  to  the  Merlin  engine.  We  first  tried  the  Merlin 
in  '53  in  the  V. 
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Q.    Who  builds  the  Ellison  engine? 

A.  Well,  it  is  the  Ellison  Division  of  General 
Motors,  Indianapolis.  These  were  all  surplus  World 
War  II  engines. 

Q.     Who  builds  the  Rolls  Royce  Merliji  engine? 

A.     Packard  Motor  Car  Company. 

Q.  When  did  you  set  the  now  world  speed  rec- 
ord for  the  first  time  ? 

A.     June  26,  1950. 

Q.    And  you  were  driving  the  boat  at  that  time? 

A.    Yes. 

Q.     Did  you  get  a  trophy  for  that? 

A.     No,  I  got  a  diploma,  piece  of  paper. 

Q.  Were  you  driving  the  Slo-mo-shim  IV  when 
the  Harmsworth  Trophy  was  won? 

A.     No,  Pageol  was  driving  it. 

Q.  How  many  times  have  you  won  the  Gold  Cup 
since  the  first  race  in  1950  that  I  understand  you 
won? 

A.  Well,  I  didn't  win  it  at  all  personally,  but 
the  [69]  boats  won  four  successive  Grold  Cups. 

Q.  Does  your  name  appear  on  the  Gold  Cup  as 
the  winner? 

A.  Oh,  I  suppose  it  does.  I  haven't  looked  at  the 
Gold  Cup  for  a  long  time. 

Q.  Were  you  registered  with  the  American 
Power  Boat  Association  as  the  owner,  you,  Stanley 
Sayres,  in  1950? 

A.  Yes — I  might  as  well  explain  that.  APBA 
rules  provide  that  a  corporation  can't  enter  a  boat. 
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It  must  be  entered  in  any  sanctioned  regatta  by 

any  member  of  a 

Q.  (Interrupting) :  Just  a  minute.  Answer  my 
question. 

Mr.  Short;  I  think  he  is  entitled  to  an  explana- 
tion. 

Mr.  Cromwell:  I  have  no  way  to  check  the  rules 
here. 

Mr.  Short:  Then  you  shouldn't  have  asked  the 
question.  I  think  he  is  entitled  to  fully  explain  why 
he  is  the  winner. 

The  Court:  Wouldn't  you  care  to  bring  that  out 
yourself  by  questioning  him  on  redirect? 

Mr.  Short:  I  don't  want  it  distorted  to  direct 
either.  I  will  bring  it  out. 

Q.  (By  Mr.  Cromwell) :  Mr.  Sayres,  were  you 
registered  with  the  American  Power  Boat  Associa- 
tion as  the  owner  of  Slo-mo-shun  IV  in  1950? 

A.    Yes. 

Q.  Were  you  registered  as  the  owner  of  Slo- 
mo-shun  V  in  1951?  A.    Yes.  [70] 

Q.    With  the  American  Power  Boat  Association? 

A.    Yes. 

Q.  Have  you  always  been  registered  as  the 
owner  of  Slo-mo-shun  IV  and  Slo-mo-shun  V  mth 
the  American  Power  Boat  Association? 

A.    Yes. 

Q.  You  stated  on  direct  examination  that  Slo- 
mo-slum  IV  is  a  two-place  boat,  is  that  correct, 
Mr.  Sayres?  A.     Yes. 

Q.    That  is,  two  seats,  one  for  the  driver  and  one 
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for  the  mechanic?  A.     Correct. 

Q.    And  Slo-mo-shmi  V  is  a  one-place  boat? 

A.    Yes. 

Q.  What  value  did  you  feel  these  l)oats  would 
have  to  the  Navy  inasmuch  as  they  were  one-  or 
two-place  boats? 

A.  Well,  ceii:ainly  you  could  use  the  same  basic 
design  and  build  a  seventy  or  eighty-foot  boat  and 
perhaps,  in  our  theory,  at  least,  travel  a  lot  faster 
than  any  PT  boat  ever  thought  of  going,  as  you 
made  the  l)oat  bigger  you  certainly  would  not  be 
limited  to  one  passenger. 

Q.  Did  you  ever  build  a  boat  like  that,  seventy 
or  eighty  feet?  A.     No. 

The  Court:  How  much  longer  did  you  think 
cross  examination  [71]  will  last? 

Mr.  Cromwell:  About  an  hour,  your  Honor, 
or  so. 

The  Court :  This  is  the  usual  lunch  hour,  I  think 
we  should  adjourn  until  2  o'clock  for  lunch. 

(Whereupon,  at  12 :35  o'clock  p.m.,  the  hear- 
ing was  adjourned  imtil  2  o'clock  p.m.)    [72] 

Afternoon  Session 
The  Court:    On  the  record. 

STANLEY  S.  SAYRES 
resumed  the  stand  and  testified  further  as  follows: 

Cross  Examination — (Continued) 
Q.     (By  Mr.  Cromwell) :    Mr.  Sayres,  were  you 
ever  made,  appointed,  man  of  the  year? 
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A.     Yes,  1950. 

Q.     In  Seattle?  A.     Right. 

Q.     What  is  that  award  ? 

A.  Well,  that  award  was  originated,  to  the  best 
of  my  knowledge,  by  Brougham  and  the  Seattle 
P.I. 

Q.    And  what  is  the  award  for? 

A.     Oh,  achievement  in  the  sports  field. 

Q.  What  other  trophies  have  you  won  in  your 
racing  of  speed  boats,  that  is,  since  1949? 

A.  Well,  the  Gold  Cup,  the  Harmsworth,  which, 
of  course,  are  not  my  trophies,  they  are  in  my  pos- 
session as  long  as  I  hold  them,  and  at  one  time  and 
another  we  have  won  the  Martini  Rossi  Trophy, 
which  was  for  the  fastest  heat,  I  believe  in  the  Gold 
Cup  Race,  and  there  is  an  Aaron  LeRoy  plaque  for 
the  fastest  over-all  race  average.  That  is  the  extent. 

Q.    Do  you  personally  keep  those  in  your  home? 

A.     No,  they  stay  at  the  Seattle  Yacht  Club. 

Q.  Were  you  a  member  of  the  Seattle  Yacht 
Club  in  1949?  A.    Yes. 

Q.     And  the  years  subsequent  to  that? 

A.    Yes. 

Q.  Did  you  hold  any  job,  that  is,  were  you  an 
officer  of  the  Seattle  Yacht  Club  in  those  years? 

A.  Well,  not  right  at  that  time.  I  was  on  the 
Board  of  Directors  for  three  years,  I  think  some- 
what subsequent  to  '51  or  along  in  there. 

Q.  Did  you  personally  pay  the  dues  to  belong 
to  the  Seattle  Yacht  Club? 

A.     That  I  can't  say.  They  may  have  been  paid 
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by  American  Properties  or  American  Automobile 
Company.  I  was  a  member  of  the  Yacht  Club  for 
many  years  l)efore  I  had  a  race  boat,  or  that  is,  the 
unlimited  boats. 

Q.     Do  you  subscribe  to  the  Post  Intelligencer? 

A.     Yes. 

Q.  How  long  have  you  subscribed  to  the  Post 
Intelligencer  ? 

A.  Oh,  as  nearly  as  I  recall,  smce  I  have  been  in 
Seattle. 

Q.     That  is  a  daily  newspaper?  A.     Yes. 

Q.  Have  you  been  personally  acquainted  with 
Royal  Brougham?  [74]  A.     Yes. 

Q.     And  also  Cliff  Harrison?  A.    Yes. 

Q.  How  long  have  you  been  personally  ac- 
quainted with  those  two  men? 

A.  Oh,  I  had  probably  met  them  long  before  the 
race  boats  became  prominent,  but  I  really  didn^t  get 
acquainted  until  after  that. 

Q.  Have  you  granted  each  of  these  gentlemen 
interviews,  personal  interviews,  over  the  years  since 
you  have  won  the  Gold  Cup?  A.     Yes. 

Q.     Numerous  interviews? 

A.  I  would  say  quite  numerous  in  Mr.  Harri- 
son's case,  and  occasionally  with  Mr.  Brougham. 

Q.  Do  you  keep  a  scrapbook  of  newspaper  and 
magazine  articles  respecting  the  Slo-mo-shuns? 

A.  Yes,  although  that  has  gotten  completely  out 
of  control,  the  scrapbook  material  is  stuffed  in  clos- 
ets and  drawers,  it  got  beyond  the  scope  of  joutting 
it  together. 
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Q.  You  are  pretty  familiar,  then,  mth  the  arti- 
cles that  have  been  written  respecting  your  boats? 

A.  Certainly.  I  have  read  many  of  them,  and 
often  I  am  surprised  to  find  one  now  and  then  that 
I  have  never  seen  before  in  my  life.  [75] 

Q.  Isn't  it  a  fact,  Mr.  Sayres,  that  these  articles 
generally  referred  to  you  as  the  owTier  of  Slo-mo- 
shuns  ? 

Mr.  Short:    Objected  to  as  immaterial. 

The  Court:  I  will  let  it  in  for  whatever  materi- 
ality it  may  have.  It  may  not  be  material. 

A.    Well,  certainly  in  many  cases  they  do. 

Q.  (By  Mr.  Cromwell) :  Refer  to  you  as  the 
OAvner?  A.    Yes. 

Q.  Have  you  ever  tried  to  correct  those  state- 
ments ? 

A.     Yes,  I  have  tried,  but  not  too  successfully. 

Q.  How  have  you  tried  to  correct  those  state- 
ments ? 

A.  Well,  I  have  just  said  that  actually  the  boats 
are  owned  by  American  Properties.  On  the  other 
hand,  I  can't,  or  didn't,  feel  at  least,  that  I  could 
ask  Cliff  Harrison,  as  an  example,  or  Brougham,  to 
please  write  an  elaborate  explanation  each  time  he 
referred  to  mo  or  the  boats,  of  the  technicalities  of 
the  ownership.  I  gave  up. 

Q.  Then  this  matter  of  ownership  is  a  mere 
technicality,  then,  isn't  it,  Mr.  Sayres? 

A.    A^Hiat? 

Q.  Then  the  matter  of  OA^Tiership  is  a  mere 
technicality  ? 
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A.  Xo,  I  don't  regard  it  as  a  technicality  at  all, 
but  in  stating  myself  or  being  quoted  in  the  press  or 
asked  questions  on  the  street  corner,  yes.  [76] 

Q.    Yes,  what,  Mr.  Sayres? 

A.     It  is  a  technicality,  then. 

Mr.  Cromwell :    Will  you  mark  this,  please. 

The  Clerk:    Exhil)it  "W  for  identification. 

(Respondent's   Exhibit   N   was   marked   for 
identification.) 

Q.  (By  Mr.  Cromwell) :  Mr.  Sayres,  I  hand 
you  Respondent's  Exhibit  N  marked  for  identifica- 
tion, which  is  a  copy  of  the  Seattle  Post  Intelli- 
gencer, dated  Sunday,  June  15,  1952,  page  31,  and  I 
refer  you  to  the  article  entitled,  "One  Slo-Mo  out, 
Stan  Sayres  says",  under  the  by-line  of  Cliff  Har- 
rison. I  refer  you  also  to  the  quote  in  that  article, 
and  ask  you  if  you  stated  that  to  Mr.  Harrison? 

A.  I  couldn't  testify  that  that  is  an  exact  quo- 
tation, but  I  would  not  deny  that  I  perhaps  re- 
ferred to  the  whole  thing,  the  race  boat  business,  as 
a  hobby,  many  times. 

Q.  Then  you  would  state  that  in  substance  that 
is  a  correct  quote  as  quoted  by  Mr.  Harrison? 

A.     That  could  be. 

Q.     Is  it  or  is  it  not,  Mr.  Sayres? 

A.  I  don't  know.  A  writer  comes  up  and  asks 
me  a  series  of  questions  and  takes  some  notes  and 
then  goes  back  and  writes  the  article  and  sometimes 
they  are  put  in  quotes.  Now,  I  do  not  deny  at  all 
that  I  may  have  said,  ^^this  hobby"  thing.  I  have 
[77]   said  it  other  times,  but  whether  that  is  an 
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exact  word-for-word  quotation  of  what  I  said,  I 

don't  know. 

Q.  In  substance  you  would  say  it  was  a  correct 
quotation?  A.     I  would  say  it  could  be. 

Mr.  Cromwell:  I  offer  Respondent's  Exhibit  N 
in  evidence. 

Mr.  Short:    No  objection. 

The  Court :    It  will  be  received. 

(Respondent's  Exhibit  N  was  received  in  evi- 
dence). 

Mr.  Cromwell :    Will  you  mark  this,  please. 

The  Clerk:  Respondent's  Exhibit  O  for  identi- 
fication. 

(Respondent's   Exhibit   O   was   marked  for 
identification.) 

Q.  (By  Mr.  Cromwell)  :  Mr.  Sayres,  I  hand  you 
Respondent's  Exhibit  O  for  identification,  w^hich  is 
a  copy  of  pages  1  and  12  of  the  Seattle  Post  Intel- 
ligencer newspaper,  dated  Sunday,  June  29,  1952, 
and  I  refer  you  to  an  article  on  page  1  of  this 
exhibit  entitled,  "Seattle  Given  Chance  to  Aid  Slo- 
Mo- Shuns",  under  the  by-line  of  Cliff  Harrison. 
Referring  to  a  continuation  of  that  article  on  page 
12  of  Respondent's  Exhibit  O  marked  for  identifi- 
cation, I  ask  you  to  read  these  quoted  quotations 
and  ask  you  if  you  made  those  quotations? 

A.     I  would  say  those  w^ere  substantially  correct. 

Mr.  Cromwell:  I  offer  Respondent's  Exhibit  O 
in  evidence. 

Mr.  Short:    No  objection. 

The  Court :    It  will  be  received. 
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(Respondent's  Exhibit  O  was  received  in  evi- 
dence.) 

Mr.  Cromwell :    Will  you  mark  this,  please. 

The  Clerk:    Exhibit  P  for  identification. 

(Respondent's   Exhibit  P   was  marked   for 
identification.) 

Q.  (By  Mr.  Cromwell)  :  Mr.  Sayres,  I  hand  you 
Respondent's  Exhibit  P  marked  for  identification, 
which  is  a  copy  of  page  18  of  the  Seattle  Post  In- 
telligencer newspaper,  dated  May  11,  1952.  And  I 
refer  you  to  this  picture  here  and  also  this  picture, 
and  ask  you  if  that  is  a  picture  of  your  boathouse? 

A.    That  is  right. 

Q.     At  your  Hunt's  Point  property? 

A.    Yes. 

Q.     And  is  this  a  picture  of  your  home? 

A.    Right. 

Q.    The  same  location?  A.    Yes. 

Q.    Will  you  read  that,  please? 

Mr.  Short:  Just  a  moment.  We  have  been  fur- 
nished copies  [79]  of  previous  articles.  This  is  new 
to  me  and  I  don't  think  it  should  be  read  in  the 
record  until  displayed  to  coimsel  and  otherwise 
identified. 

The  Court:  You  didn't  mean  to  read  it  aloud, 
did  you? 

Mr.  Cromwell:    Not  to  read  it  aloud,  Mr.  Short. 

Mr.  Short:    Oh. 

Q.  (By  Mr.  Cromwell) :  Is  that  a  description 
of  your  boathouse  and  your  home,  Mr.  Sayres? 

A.    Well,  I  think  it  is.  Frankly  I  don't  follow 
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the  society  pages  too  closely,  and  I  don't  try  to 

edit  those  word  for  word. 

Q.  But  you  would  say  that  is  a  reasonable  de- 
scription of  your  home  and  boathouse  ? 

A.     The  boathouse  and  the  house,  yes. 

Mr.  Cromwell:  I  offer  Respondent's  Exhibit  P 
in  evidence. 

Mr.  Short:  Why?  I  object  to  this  as  being  ut- 
terly irrc^levant.  This  is  Mr.  Sayres'  home. 

Mr.  CromAvell:  It  is  also  a  picture  of  the  boat- 
house  where  the  Slo-Mos  are  kept,  and  this  is 
merely  corroborative  of  the  testimony. 

Mr.  Short:  It  is  an  attempt  to  prejudice  the 
witness. 

The  Court :  I  take  it  to  be  admissible  in  connec- 
tion with  the  statement  that  the  boat  was  kept  at 
his  house  or  in  the  [80]  boathouse  near  his  house. 
I  would  receive  it  for  one  purpose  only,  of  showing 
the  boathouse  where  the  boat  is  kept. 

Mr.  Short:  May  I  renew  my  objection  and  add 
that,  of  course,  the  boat  has  to  be  kept  on  the  water. 
The  man  lived  at  the  time  of  that  article  in  1952,  on 
the  water.  During  the  taxable  years  involved  he  did 
not  live  at  the  residence  portrayed  in  that  photo- 
graph. It  is  irrelevant  to  any  issue  in  1949. 

Mr.  Cromwell:  He  testified  right  along  all  the 
way  up  to  1956  about  these  boats,  and  he  opened  the 
entire  thing  up  as  to  that,  and  he  has  also  testified 
on  cross  examination  that  he  kept  these  boats  at 
this  particular  boathouse. 

The  Court:    During  what  years? 
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Mr.  Short:    That  is  the  question. 

Mr.  Cromwell :  Well,  the  years  were  not  identi- 
fied. 

Mr.  Short:  AVliy  don't  you  ask  him  wlicre  he 
lived  in  1949? 

The  Court:    What  are  the  years  in  question  here? 

Mr.  Cromwell:  1949  and  1950,  your  Honor. 
However,  in  a  case  of  this  nature  involving  a  hobby, 
claim  of  a  hobby  and  so  forth,  the  substantive  evi- 
dence is  very  relevant. 

The  Court:  The  substantive  evidence  may  have 
some  value.  I  will  receive  it  for  that  one  limited 
pui*pose  of  showing  the  place  where  the  boat  has 
been  kept. 

(Respondent's  Exhibit  P  was  received  in  evi- 
dence.) [81] 

Q.  (By  Mr.  Cromwell) :  Mr.  Sayres,  I  hand  you 
Respondent's  Exhibit  H,  which  is  the  corporation 
income  tax  return  of  American  Properties  for  the 
year  1950.  Referring  to  page  3  of  that  return. 
Schedule  "K"  listing  other  deductions,  we  have  a 
figure,  there  is  a  figure  in  red  called  "Expense 
contributions  (travel,  et  cetera,  $6,912.15).  Will 
you  state  what  that  represents? 

A.  Well,  I  assimie  that  is  the  amount  paid  by 
Greater  Seattle  to  defray  part  of  my  1950  expenses. 

Q.    Of  operating  the  Slo-Mo-Shim  IV? 

A.     Right,  yes. 

Q.  Was  that  amount  of  money  paid  to  you  or 
to  American  Praperties? 

A.    Well,  the  money  went  to  American  Proper- 
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ties,  I  can't  tell  you  offhand  whether  the  check  was 
originally  made  to  me  and  then  deposited  to  Ameri- 
can Properties  by  me  or  not.     American  Proper- 
ties was  the  final  recipient. 

Q.     What  is  Greater  Seattle,  Mr.  Sayres? 

A.  Well,  that  is  an  organization  that  was  pro- 
moting the  annual  Sea  Fair  and  numerous  other 
events  during  the  year.  The  general  aim,  I  think, 
is  to  put  Seattle  on  the  map  in  one  fashion  or 
another.  As  you  know,  they  have  sponsored  not 
only  boat  races,  but  football  games  and  the  Aqua 
Follies  and  many,  many  events,  all  the  way  through 
the  year. 

Q.  Is  Greater  Seattle  a  profit-making  corpora- 
tion? [82]  A.     I  think  not. 

Q.    How  does  it  raise  its  funds? 

A.     Memberships,  public  subscriptions. 

Q.  Will  you  tell  us  why  it  is  that  Greater  Seat- 
tle made  this  contribution  to  American  Properties, 
Inc.,  in  1950,  or  to  yourself? 

A.  They  thought  that  the  bringing  of  the  Gold 
Cup  Race  by  virtue  of  my  ^vinning  it  might  be  a 
very  desirable  thing  for  Seattle  to  have  in  the  way 
of  bringing  crowds  of  people  here  and  nation-wide 
publicity  for  Seattle. 

Q.  Did  you  appeal  to  Greater  Seattle  for  this 
contril)ution  ?  A.    No,  I  would  say  not. 

Q.     It  was  voluntary  you  would  say? 

A.    Yes. 

Q.  Did  you  ever  receive  any  more  contributions 
from  Greater  Seattle  to  operate  the  Slo-Mo-Shun 
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boats'?  A.     Subsequent  to  this? 

Q.     Sul)seqiient  to  tliis.  A.     Yes. 

Q.     What  were  those  amounts,  do  you  recall? 

A.     No,  I  hesitate  to  name  them. 

Mr.  Short:  I  object  to  getting  out  of  the  years 
'49  and  '50  on  this  issue. 

Mr.  Cromwell:  Your  Honor,  they  have  gotten 
out  of  the  years  continuously  on  direct  examina- 
tion. They  have  carried  [83]  it  right  on  through, 
Mr.  Sayres  testified  that  Slo-Mo-Shun  V  wasn't 
built  until  1951.  Now,  that  is  certainly  outside  of 
our  taxable  year. 

Mr.  Short:  There  should  be  some  relevancy  to 
getting  out  of  the  taxable  year. 

Mr.  Cromwell:  He  also  testified  who  won  the 
races  in  '52,  '53  and  '54  and  they  won  the  Gold  Cup 
in  subsequent  years. 

The  Court:  I  think  that  is  true,  and  I  don't 
know  just  what  bearing  it  may  have,  but  I  think 
the  cross-examination  can  pursue  it  to  the  extent 
that  the  direct  examination  did,  if  you  think  it  is 
material  to  your  case. 

Q.  ("By  Mr.  Cromwell):  Did  Greater  Seattle 
ever  sponsor  any  campaigns  to  raise  money  for  you 
to  operate  these  boats,  Mr.  Sa3rres?  A.    Yes. 

Q.  Did  they  ad^dse  the  public  that  the  American 
Properties,  Inc.,  owned  these  boats? 

A.    I  don't  think  so. 

Q.  Did  they  hold  you  out  as  the  OAvner  of  the 
boats? 
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A.  I  can't  answer  that  flatly,  I  would  assume, 
yes. 

Mr.  Cromwell :    Will  you  mark  this. 

The  Clerk:  Exhibits  ^^Q",  ^^R",  ^^S",  "T"  and 
^^U''  for  identification. 

(Respondent's   Exhibits   Q,   R,    S,    T    &    U 
were  marked  for  identification.)  [84] 

Q.  (By  Mr.  Cromwell)  :  I  hand  you  Respond- 
ent's Exhibit  Q  marked  for  identification,  and  ask 
you  if  you — which  purports  to  be  Sea  Fair  Regatta 
official  program  dated  August  2-12,  1951,  published 
by  Greater  Seattle,  Inc.,  and  I  ask  you  if  you  ever 
saw  that?  A.     Oh,  yes. 

Q.  Referring  to  page  3  of  this  exhibit,  marked 
for  identification,  I  refer  you  to  that  (indicating) 
statement.     Did  you  ever  see  that  before? 

A.     Oh,  yes,  I  have  seen  that. 

Q.  This  statement  as  to  "Owner,  Stanley 
Sayres"?  A.    Yes. 

Q.  Referring  to  page  11  of  Exhi])it  Q  marked 
for  identification,  I  refer  you  to  the  colmmi  headed, 
^ ^Summary  of  American  Power  Boat  Association 
Gold  Cup  Races",  and  under  the  column,  ''Owner, 
Stanley  S.   Sayres"?  A.    Yes. 

Q.     Had  you  seen  that?  A.     Yes. 

Mr.  Cromwell:  Your  Honor,  Respondent  offers 
Exliibit  Q  marked  for  identification,  in  e^ddence. 

Mr.  Short:  I  can't  see  the  materiality  of  the 
oxliibit  itself. 

Tlie  Court:    Do  you  object  to  the  competency? 

Mr.  Cromwell:  I  think  I  can  tie  it  up,  your 
Honor.  [85] 
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Mr.  Short:  In  view  of  ]iis  testimony  I  see  no 
relevancy  to  the  magazine  itself,  no  com])eteney. 

Mr.  Cromwell :  Yonr  Honor,  these  ownerships 
can  be  shown  by  tacit  admissions,  admissions  by 
silence,  and  there  are  certain  admissions  in  these, 
that  is,  certain  statements  as  to  "owner,  Stanley 
S.  Sayres'\ 

The  Court :  Is  this  some  sort  of  an  official  maga- 
zine? 

Mr.  Cromwell:  That  is  the  official  regatta  pro- 
gram. 

Mr.  Short:  I  take  it  counsel  has  no  law  to  prove 
that  silence  proves  something. 

The  Court:     On  what? 

Mr.  Short:  He  indicated  that  title  can  be  shown 
by  silence.  I  think  that  is  getting  a  little  bit  far- 
fetched. 

Mr.  Cromwell:  That  goes  to  indicate,  a  tacit 
admission,  your  Honor,  the  failure  to  deny  an  offi- 
cial program  put  out,  stating  that  Mr.  Sayres  is 
the  owner. 

The  Court:  Well,  the  Court  is  concerned  mth 
what  the  actual  facts  are  as  to  ownership,  of  course. 
As  I  have  indicated  before  mere  statements  in 
newspapers  and  such  I  don't  consider  competent 
evidence.  But  this  may  be  in  a  different  category 
if  this  is  the  official  regatta  program  as  it  appears 
to  be,  I  think  it  is  admissible  for  the  purpose  of 
showing  that  it  was  entered  in  the  regatta  and  you 
may,  Mr.  Short,  show  on  redirect,  whether  that 
has  any  bearing  upon  the  true  ownership. 
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Mr.  Shoi't:  We  are  perfectly  Avilling  to  stipulate 
that  [86]  in  all  entries. 

Mr.  Griffin:  All  entries  were  put  in  hj  the  indi- 
^-idual  and  not  by  the  corporation. 

The  Couri:  Is  there  any  need  for  cluttering  up 
the  record  then  of  any  i^rogi^am  of  this  sort,  if  it 
can  be  stipulated  it  was  entered  in  as  o^^Tler  by 
this  petitioner? 

Mr.  Cromwell:  Your  Honor,  I  would  like  to 
have  the  official  programs  in  evidence. 

The  Court:  Is  there  any  other  purpose  in  put- 
ting them  in  than  to  show  that  fact? 

Mr.  Cromwell :  TTell,  yes,  your  Honor.  It  shows 
that  Mr.  Sa^nres  was  held  out  by  Greater  Seattle 
who  contributed,  admittedly,  to  the  operation  of 
these  boats,  they  held  him  out  as  the  owner  of  the 
boats. 

Mr.  Griffin :    He  has  so  conceded  in  his  testimony. 

Mr.  Cromwell:  And  he  never  denied  it,  public 
subscriptions  were  made  to  promote  these  boats  of 
Mr.  Sayres'. 

The  Court:  Can't  that  be  conceded  between  the 
parties? 

Mr.  Griffin:    It  is. 

The  Court.:  Let  us  make  a  statement  of  some 
sort  for  the  record  to  which  the  parties  can  agree 
and  not  put  too  much  of  this  in  the  record.  TTho 
puts  out  this  magazine? 

Mr.  Cromwell:  Your  Honor,  Greater  Seattle, 
Inc.,  it  states  right  on  the  cover. 

The  Court:    Do  I  imderstand  that  Greater  Seat- 
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tie,  Inc.,   [87]  did  get  public  contributions  on  the 

basis  of  representing 

Mr.  Cromwell  (interrupting)  :  On  the  ))asis  of 
representing  Mr.  Sayres  to  be  tlie  owner  of  the 
Slo-Mo-Shun  boats. 

The  Court:    Well  does  this  prove  that? 

Mr.  Cromwell:  This  shows  that,  yes,  it  is  the 
official  program,  your  Honor,  published  by  Greater 
Seattle,  that  isn't  denied,  is  tliat  correct,  Mr.  Short, 
these  are  the  official  programs? 

Mr.  Short:  I  haven't  even  seen  it,  I  wouldn't 
know  if  I  looked  at  it  and  that  is  why  I  didn't  look 
at  it.  I  have  no  office  with  Greater  Seattle.  I 
wouldn't  know  their  program. 

Mr.  Cromwell:    Mr.  Sayres  has  identified  it. 

Mr.  Short :  I  know  he  has,  and  he  says  that  they 
hold  him  out  as  the  owner.  This  isn't  left  to  proof. 
You  are  cluttering  the  record. 

Mr.  Cromwell:  I  would  like  for  it  to  go  in  the 
record,  your  Honor,  and  the  Court  may  give  it  what- 
ever weight  it  sees  fit. 

Mr.  Short:  It  is  incompetent  to  establish  any- 
thing that  isn't  already  admitted. 

The  Court:  It  is  incompetent  to  prove  anything 
except  that  in  the  Regatta  it  was  represented  that 
this  petitioner  was  the  owner  of  the  boat  so  far  as 
I  know  now.  If  you  insist  I  Avill  receive  it  for 
that  purpose. 

Mr.  Cromwell:  That  is  the  basis  of  our  offer, 
your  [88]  Honor. 
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(Respondent's    Exhibit    Q    was   received   in 
evidence.) 
Mr.  Cromwell:     I  also  have  the  same  thing  for 
1952,  1953,  1955  and  1955.    1952,  Respondent's  Ex- 
hil)it  R,  is  offered  for  the  same  piu^pose. 

The  Court:  Well,  I  will  receive  them  for  that 
purpose  only  and  not  as  proof  of  any  facts  con- 
tained in  these  magazines. 

Mr.  Short:    May  our  ol}jection  rmi  to  all  of  them? 
The  Court:    It  may. 

(Respondent's  Exhibit  R  was  received  in  evi- 
dence.) 
Mr.  Cromwell:     I  offer  Respondent's  Exhibit  S 
in  evidence,  which  is  the  official  Sea  Fair  Program 
published  by  Greater  Seattle,  Inc. 
Mr.  Short:    Same  objection. 

(Respondent's  Exhibit  S  was  received  in  evi- 
dence.) 
Mr.  Cromwell:     I  offer  Respondent's  Exhibit  T 
in  evidence,  which  is  the  official  Sea  Fair  progi'am 
published  by  Greater  Seattle. 
Mr.  Short:     Same  objection. 
The  Court:    It  is  received. 

(Respondent's  Exhibit  T  was  received  in  evi- 
dence.) [89] 
Mr.  Cromwell:    I  offer  in  evidence  Respondent's 
Exhibit  U,  which  is  Greater  Seattle's  official  Re- 
gatta ]:>rogram  for  the  year  1955. 
Mr.   Shoi-t:     Same  objection. 
The  Court:    The  objection  is  overruled.     It  will 
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be  received  for  that  limited  purpose  that  T  indi- 
cated al)ove. 

(Respondent's  Exhibit  U  was  received  in  evi- 
dence.) 

Q.  (By  Mr.  Cromwell) :  Mr.  Sayres,  did  you 
ever  make  any  effort  to  have  these  statements  cor- 
rected in  these  official  programs  as  to  your  owner- 
ship ? 

A.  I  can't  make  any  effort  to  have  a  statement 
corrected  under  the  A.P.B.  rules  when  they  state 
me  as  owner, 

Q.  Just  a  moment.  Will  you  answer  that  yes  or 
no,  have  you  ever  made  any  effort  to  have  those 
statements  corrected  in  those  official  records? 

A.  No.  After  they  are  published  I  can't  do  any- 
thing. 

Q.  Did  you  ever  have  any  opportunities  to  sell 
Slo-Mo-Shun  IV,  Mr.  Sayres? 

A.  Second-handed,  yes,  not  directly  to  me.  That 
is,  frankly,  Mr.  Jones  told  me  at  one  time  that  Mr. 
Horace  Dodge  wanted  to  buy  it. 

Q.     Did  you  refuse  to  sell  it? 

A.  No,  I  won't  say  that  I  refused,  but  I  wanted 
somebody  [90]  to  talk  directly  to  me  about  it. 

Q.     Did  you  try  to  talk  directly  to  Mrs.  Dodge? 

A.     No. 

Q.  Weren't  you  interested  in  making  a  profit 
on  the  sale? 

A.     Had  I  had  a  bona  fide  offer 

Q.     (Interrupting)     Yes  or  no,  Mr.  Sayres. 
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Mr.  Short:  I  don't  think  that  is  a  yes  or  no 
question. 

The  Court:    He  can  give  a  yes  or  no  answer  and 
then  explain  it.     What  was  the  question? 
(Second  preceding  question  read.) 

A.  I  would  say  no,  because  had  I  sold  it  in 
1950  that  would  have  probably  ended  any  hopes 
I  had  of  going  on  with  the  development,  continu- 
ing development  and  getting  into  the  boat  business. 
It  could  have.  That  is  a  question  that  nobody  can 
answer  flatly.  And  I  am  quite  sure  had  I  had  a 
large  enough  bona  fide  offer,  I  would  have  prob- 
ably taken  it. 

Q.  Couldn't  you  have  built  another  boat  just 
like  Slo-Mo-ShunlV? 

A.     I  am  not  sure,  Number  V  was  not  like  IV. 

Q.    Nimiber  V  had  a  different  design? 

A.  No,  fundamentally  the  same  design,  minor 
differences. 

Q.     Is  No.  Y  an  unsuccessful  boat? 

A.    No. 

Q.  Did  you  ever  have  any  trouble  ^vith  Slo-Mo- 
Shun  V?  A.    Yes.   [91] 

Q.    Was  it  your  hard-luck  boat,  Mr.  Sayres? 

A.  Well,  it  was  hard  luck,  but  it  had  certain 
characteristics  that  we  weren't  quite  as  happy  with 
as  we  were  \vith  No.  lY. 

Q.  Wliy  couldn't  you  duplicate  lY,  Slo-Mo- 
Shun  lY? 

A.  Y^'ell,  I  am  not  going  to  sit  here  and  say  that 
you  couldn't  duplicate  it,  but  I  sit  here  and  do  say 
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that  it  is  awfully  seldom  that  you  build  two  boats 

and  have  them  come  out  just  the  same. 

Q.     You  had  the  plans  for  Slo-Mo-Shun  IV? 

A.     Yes. 

Q.  Do  you  still  have  the  plans  for  Slo-Mo-Shun 
IV? 

A.  I  think  they  are  out  at  Jensen  Motor  Boat 
Company.     I  don't  have  them. 

Mr.  Cromwell :    Will  you  mark  this. 

The  Clerk:     Respondent's  Exhibit  V. 

(Respondent's   Exhibit  V   was   marked   for 
identification.) 

Q.  (By  Mr.  Cromwell)  :  Mr.  Sayres,  I  hand  you 
Respondent's  Exhibit  V  marked  for  identification, 
which  is  a  copy  of  page  17  of  the  Post  Intelligencer 
newspaper  of  Tuesday,  December  19,  1950,  and 
imder  the  heading,  the  article,  '^Slo-Mo's  owner  has 
offers  to  consider."  I  refer  you  to  a  quote  in  that 
article  and  ask  if  those  are  your  words. 

A.     I  can't  say  that  they  are,  [92] 

Q.     Do  you  deny  then  that  they  are  your  w^ords  ? 

A.  I  won't  flatly  deny  it  and  I  won't  flatly  admit 
it,  because  I  can't  remember  exactly  what  I  said 
to  a  reporter  that  far  back,  the  precise  wording. 
General  purport  of  that  is  correct  to  a  limited  ex- 
tent. Here  it  says,  "Two  very  fancy  offers."  I 
don't  thinlc  I  said,  ^^Tavo  very  fancy  offers." 

Q.  Did  you  have  several  offers  or  no  offers  at 
that  time? 

A.  No,  I  think — yes,  I  think  we  had  had  this 
approach    around    about    presumably    from'  Mrs. 
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Dodge.     Now,  certainly  I  have  had  other  inquiries 
about  those  boats,  would  I  sell  it  and  if  I  would 
sell  it,  how  much  would  I  want.     I  do  not  believe 
that  I  flatly  stated  I  had  tw^o  very  fancy  offers. 

Q.    And  you  do  deny  that  part  of  the  quote  ? 

A.    I  would  deny  that  part  of  the  quote. 

Q.  Now,  referring  to  this  part  of  the  quote,  did 
you  make  that  statement,  starting  here  (indicating) 
with  ^ ^Unless"? 

A.  I  might  have  made  that,  if  I  had  a  tentative 
offer  and  I  wouldn't  be  sure  of  anything  imtil  it 
was  laid  in  front  of  me  in  tangible  form. 

Q.  That  quote  states  that  you  wouldn't  sell 
under  any  circumstances  without  having  a  Gold 
Cup  defender,  another  one  already  built? 

A.  I  have  no  doubt  that  I  said  that,  because 
in  the  position  of  holding  the  Gold  Cup,  if  I  failed 
to  defend  it  would  have  moved  right  back  out  of 
Seattle  and  I  would  have  been  [93]  certainly  im- 
popular  in  the  area. 

Mr.  Cromwell:    I  offer  Respondent's  Exhibit  V. 

Mr.  Short:    The  statement  he  just  denied. 

Mr.  Cromwell:    The  first  ones  he  denied. 

Mr.  Short:  I  object  to  the  competency  and  rele- 
vancy of  the  exhibit.  It  is  hearsay  statement  in  any 
event.    It  can't  be  even  contributed. 

Mr.  Cromwell:  He  said  he  would  not  sell  the 
first  boat  unless  he  had  a  second  l)oat  ready  for 
competition  in  the  Gold  Cup. 

TJie  Court:  Does  this  purport — who  does  this 
purport  to  be  a  statement  to? 
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Mr.  Cromwell:    By  Mr.  Sayres. 

The  Court:     To  whom? 

Mr.  Cromwell:     To  whoever  wrote  the  article. 

The  Court:  Normally  the  way  you  prove  that  is 
bring  in  the  witness  who  heard  the  statement.  Now, 
if  Mr.  Sayres  wants  to  admit  that  he  said  some  of 
this,  why,  I  can  accept  it. 

Mr.  Cromwell:  He  has,  your  Honor,  admitted 
that  last  sentence  begimiing  with  "Unless". 

The  Court:  It  isn't  this  that  is  the  evidence,  it 
is  Mr.  Sayres'  testimony  that  is  the  evidence  it 
seems  to  me.  I  think  you  will  have  the  same  result 
in  the  record  as  if  you  had  put  this  in.  I  don't 
think  it  is  competent  evidence  myself.  Unless  you 
have  the  person  here.  [94] 

Mr.  Cromwell:  Your  Honor,  this  whole  case 
rests  on  the  business  motive  versus  the  hobby  mo- 
tive. Now,  if  he  was  in  the  business  of  building 
boats  or  trying  to  build  these  boats  up  to  sell,  it 
seems  to  me  it  is  very  material  that  this  statement 
is  an  admission  against  interest  in  this  case,  cer- 
tainly, and  it  is  a  deserving  statement.  And  for 
that  piu-pose  I  would  like  it  admitted. 

The  Court:  As  I  understand  it  the  witness  has 
said  that  he  had  had  some  indirect  offers  and  if 
there  had  been  a  big  enough  price  he  would  have 
sold.  And  he  says  that  he  did  say  at  this  time  that 
he  would  not  sell,  however,  unless  he  had  another 
boat  to  defend  in  the  races. 

The  Witness:    Yes,  sir,  that  is  correct. 

The   Court:     Now,  if  the  petitioner  objects  to 
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that  on  the  grounds  of  competency,  I  don't  see  how 

I  can  allow  that  in  evidence. 

Mr.  Cromwell:  Your  Honor,  if  that  is  so  stipu- 
lated, that  which  you  have  just  stated,  I  will  not 
make  any  further  attempt  to  put  this  e:j^hibit  in 
evidence. 

Mr.  Short:  I  don't  know  why  you  need  a  stip- 
ulation, that  is  what  the  man  said  and  the  Court 
has  just  repeated  what  he  said.  I  don't  know  why 
I  am  called  upon  to  stipulate  to  what  he  has  already 
testified. 

The  Court:  I  think  that  is  what  the  witness  has 
testified  and  I  believe  he  just  said  that  that  was 
the  substance   [95]   of  what  you  testified? 

The  Witness:     Correct,  yes. 

Mr.  Cromwell:  May  I  make  an  offer  of  proof, 
your  Honor? 

The  Court:    You  may  make  an  offer  of  proof. 

Mr.  Cromvv^ell:  If  Respondent's  Exhibit  V  was 
admitted  into  evidence,  it  would  show  the  following: 
In  the  Seattle  Post  Intelligencer,  Tuesday,  De- 
cember 19,  1950,  on  page  17  under  the  heading,  the 
article  headed,  "Slo-Mo's  owner  has  offers  to  con- 
sider", the  following  quotation  or  statement  is  made 
by  Mr.  Sayres,  "We  have  two  very  fancy  offers 
for  the  craft.  Might  sell  her  if  it  appears  condi- 
tions are  such  that  we  can  build  a  new  one.  Un- 
less we  can  be  sure,  however,  there  will  be  no  deal, 
under  no  circumstances  can  we  be  without  a  cup 
defender  come  August,  said  Sayres." 

The  Court:    Objection  sustained.    This  is  merely 
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an  article  in  the  newspaper  and  it  doc^sn't  sliow 
who  wrote  it.     The  y)erson  who  wrote  it  is  a])par- 
ently  not  in  conit. 

(Respondent's  Exhil)it  V  was  rejected.) 
Mr.  Cromwell:     That  is  all. 

Redirect  Examination 

Q.  (By  Mr.  Short) :  Mr.  Sayres,  was  it  ever 
your  thought  that  you  were  building  Slo-Mo-Shun 
IV  for  the  purpose  of  selling  that  [96]  particular 
boat?  A.     No. 

Q.  What  was  your  purpose  in  building  the  Slo- 
Mo  IV? 

A.  It  was  to  establish  the  designs  and  the  ideas 
that  we  had  gathered  together  and  prove  them  out. 

Q.  It  was  the  pilot  model  of  this  new  design,  was 
it  not?  A.     That  is  right. 

Q.  You  were  asked  in  reference  to — oh,  by  the 
way,  do  you,  in  the  years  that  you  have  been  in- 
terested in  the  Gold  Cup  races,  has  it  ever  been 
in  your  opinion,  of  any  interest  to  the  public  who 
the  owner,  that  is,  as  between  you  and  the  cor- 
poration, who  the  owner  of  any  of  these  boats  was  ? 

A.     Not  in  the  least. 

Mr.  Cromwell:  I  object,  your  Honor,  Mr.  Sayres 
is  not  qualified  to  testify  as  to  what  the  public 
feels. 

Mr.  Short:  That  is  all  he  was  asked  about,  that 
is  what  all  of  these  newspapers  are. 

Mr.  Cromwell:    It  was  what  he  was  held  out  to 
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the  public  to  be,  your  Honor,  not  what  the  public 

thought  him  to  be. 

The  Court:  He  can  express  his  opinion  as  to 
what  he  thinlvs  the  public  wants.  I  don't  know 
what  weight  it  would  have.  I  don't  think  he  is 
qualified  to  say  what  the  public  reaction  w^ould  be, 
but  he  may  give  his  opinion.   [97] 

Q.  (B}^  Mr.  Short)  :  Do  you  have  an  opinion  as 
to  whether  it  would  have  made  any  difference  to 
the  public  to  outline  to  them  the  setup  of  American 
Properties,  Inc.,  and  your  relation  to  the  corpora- 
tion? 

A.  Certainly  in  m}^  oT^inion  it  didn't  mean  a 
thing  to  the  public. 

Q.  You  were  interrupted  in  your  explanation 
of  why  in  the  various  regattas  whether  it  was  Sea 
Fair  or  Gold  Cup  or  Hamisworth  or  any  other 
competition,  why  these  boats  or  any  of  them,  are 
raced  in  your  name.    Will  you  explain  that? 

A.  That  is  the  result  of  the  American  Power 
Boat  Association,  who  have  jurisdiction  over  all 
sanctioned  regattas.  In  the  nile  book  it  very  spe- 
cifi.cally  states  that  a  corporation  cannot  enter  a 
boat  in  a  sanctioned  race.  It  goes  on  and  pro^ddes 
that  a  corporation  can  charter 

Mr.  Cromwell  (interru])ting)  :  I  tliink  the  rule 
book  woukl  be  the  best  eiddence. 

The  Witness:     It  is  here. 

Mr.  Cromwell :    You  better  put  it  in  then. 

Mr.  Short:     Will  you  mark  this. 

The  Clerk:    Exhibit  5  for  identification. 
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(Petitioner's  Exliil^it  Xo.  f)  v.as  marked  for 
identification.) 

Q.  (By  Mr.  Short)  :  Mr.  Sayres,  wlieii  yon  re- 
ferred to  the  A.P.B.A.,  what  [98]  do  those  initials 
stand  for? 

A.     American  Power  Boat  Association. 

Q.  I  hand  you  what  the  clerk  has  marked  for 
identification  as  Petitioner's  Exhibit  5,  and  I  will 
ask  you  what  that  is. 

The  Court:  I  think  maybe  counsel  will  agree 
with  you  on  that. 

Mr.  Cromwell:    No  objection,  your  Honor. 

The  Court:    What  is  it?     * 

Mr.  Short:  This  is  the  1956  Rule  Book  of  the 
American  Power  Boat  Association,  and  it  bears 
the  caption,  ^'Section  2,  Volume  10,  No.  4."  The 
clerk  has  marked  it  on  page  98,  where  Rule  3  ap- 
pears, and  I  will  offer  the  entire  volume. 

Mr.  Cromwell:    No  objection,  your  Honor. 

The  Court:    It  will  be  received  in  e^ddence. 

(Petitioner's  Exhibit  No.  5  was  received  in 
evidence.) 

Q.  (By  Mr.  Short)  :  Do  I  understand  that  it  is 
your  interpretation  of  that  Rule  3  that  causes  you 
to  enter  in  competition  these  boats  under  your 
name  ?  A.     Yes. 

Mr.  Cromwell:  I  object  to  his  interpretation  of 
it,  your  Honor,  and  move  that  the  answer  be 
stricken. 

The  Court:  Strike  the  answer  and  rephrase 
your  question.   [99] 
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Q.  (By  Mr.  Short)  :  Now  that  this  exhibit  is 
now  in  e\ddence,  mil  you  please  now  state  why  you 
enter  the  Slo-Mo-Shuns  in  competition  under  your 
own  name  rather  than  imder  American  Properties  ? 

A.     The  niles  require  it. 

Q.  Do  you  know  of  your  own  knowledge  whether 
there  are  unlimited  class  hydroplanes  racing  under 
those  rules  under  the  name  of  individuals,  the  o^Yn- 
ership  of  which  is  elsewhere? 

Mr.  Cromwell:  I  object  to  that  question,  your 
Honor,  as  immaterial,  as  to  the  owTiership  of  other 
boats.  We  are  dealing  with  Mr.  Sayres'  boats  now, 
Slo-Mo-Shun  IV  and'V. 

Mr.  Short:  We  are  showing  that  the  practice 
in  the  power  boat  association,  as  far  as  racing  and 
the  construction  of  those  rules  is  concerned. 

The  Court:    Your  objection  is  on  what  groimds? 

Mr.  Cromwell:  My  objection  is  that  it  is  imma- 
terial, your  Honor,  as  to  the  other  boats.  We  are 
dealing  here  with  Mr.  Sayres'  boats,  Slo-Mo-Shuns 
IV  and  V,  and  not  with  somebody  else's  boats,  and 
his  opinion  as  to  what  they  were  or  how  they  were 
registered  or  how  they  would  be  material. 

The  Court:  And  yet  you  are  trying  to  show  that 
because  these  rules  require  that  the  owner  be  the 
man  listed  that  must  mean  that  the  boat  was  owned 
by  him,  they  are  trying  to  refute  that  by  showing 
that  isn't  necessarily  so  because  [100]  there  are 
others  who  have  entered  boats  which  they  really 
did  not  own.    Is  that  the  substance  of  it? 

Mr.  Short:    Tliat  ii=;  exactly  correct,  your  Honor. 
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Mr.  Cromwell:  Your  Honor^  the  records  of  the 
association,  the  American  Power  Boat  Association, 
is  the  best  evidence  of  that.  If  they  want  to  put 
the  records  of  the  American  Power  Boat  Associa- 
tion in  evidence  that  is  all  right. 

The  Court:  We  are  on  ticklish  ground  here  be- 
cause here  is  the  matter  of  our  very  case,  the  ques- 
tion is  who  owns  these  boats.  It  is  ticklish  to  have 
tliis  witness  testify  as  to  who  owns  other  boats.  I 
think  we  need  some  very  good  proof  of  who  was 
the  owner  of  the  other  boats.  As  I  say,  that  is  the 
very  controversy  here.  It  could  be  in  the  other 
cases  he  may  want  to  testify  about. 

Mr.  Short:  My  point  in  pursuing  this  line  of 
testimony  is  to  show  that  because  it  is  registered 
in  the  name  of  an  individual  does  not  deny  that 
the  actual  ownership  is  in  the  corporation. 

The  Court :  You  mean  it  may  be  leased,  chartered  ? 

The  Witness:     Chartered. 

Mr.  Short:  Well,  chartered  in  an  extremely  in- 
formal way,  but  that  boats  owned  by  corporations 
are  entered  in  the  name  of  the  person,  either  who 
drives  them  or  who  sponsors  them  or  is  interested 
in  them.  And  it  does  not  affect  the  question  of 
ownership.  It  is  simply  a  formal  matter  of  regis- 
tration for  [101]  entry  in  the  Regatta.  The  rules 
preclude  the  corporation  from  making  that  entry. 

The  Court:  I  would  have  to  be  pretty  sure  that 
I  knew  that  this  witness  knew  the  facts  regarding 
ownership. 
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Mr.  Cromwell:  It  is  not  the  best  evidence,  your 
Honor. 

The  Court :    No,  it  is  the  formal  matter. 

Mr.  Short:  It  is  not  a  matter  of  formal  docu- 
mentation in  items 

Mr.  Cromwell  (interrupting) :  I  never  saw 
these  American  Power  Boat  Association  rules  be- 
fore, but  Rule  3  of  Exhibit  5,  Petitioner's  Exhi])it 
5,  paragraph  1,  states,  that  "Each  boat  entered  for 
a  sanctioned  race  must  be  the  bona  fide  property 
of  the  person  in  whose  name  she  is  entered  and  who 
must  be  a  racing  member  of  the  American  Power 
Boat  Association  and  a  member  of  a  club  belonging 
to  this  Association."  Now,  the  question  of  o^mer- 
ship  of  other  boats,  Mr.  Sayres  is  not  qualified  to 
testify  to. 

Mr.  Griffin:  The  same  rule  applies  that  corpora- 
tions cannot  enter. 

The  Court:  If  you  would  like  to  ask  him  that 
question  you  would  have  to  lay  a  foundation  for 
showing  how  he  knows. 

Mr.  Cromwell:  Do  I  understand  your  Honor's 
ruling  to  be [102] 

The  Court  (interrupting)  :  I  am  sustaining  your 
objection  at  this  time  unless  Mr.  Short  qualifiies 
the  witness  further  as  to  his  actual  knowledge  of 
ownership  or  how  he  knows  or  has  some  fuither 
proof. 

Mr.  Shoi"t:    The  question  was  whether  lie  knows. 

The  Court:  You  may  ask  him  that  question,  of 
course. 
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Q.  (T3y  Mr.  Short)  :  Do  you  know  wliether  or 
not  in  unlimited  liydvo])lane  racing  any  of  these 
boats  entered  by  individuals  luv  owned  by  other 
than  the  individual  in  Avhose  nanu^  it  is  entered? 

A.  I  can't  ])roduce  positive  proof.  T  have  been 
told  and  I  think  it  is  correct — I  can 

Mr.  Cromwell  (interrupting)  :  Just  a  moment, 
that  is  hearsay. 

Mr.  Short-:    No,  that  that  he  said  isn't  hearsay. 

Q.     (By  Mr.  Shoi^) :    Go  ahead. 

A.  If  yon  will  read  through  the  A.P.B.A.  book 
the  listing,  you  won't  find  any  corporation  attached 
to  any  boat  record  or  any  boat  performance,  it  is 
always  an  individual,  anywhere  in  it,  because  it 
must  be  entered  by  the  individual,  and  it  can  be 
chartered  from  the  corporation. 

The  Court:    That  is  under  those  rules? 

Mr.   Short.:     Yes.    [103] 

Q.  (By  Mr.  Short) :  And  you  have  Exhibit  IT 
before  you  there?  A.     Yes. 

Q.  You  see  the  reverse  side  of  that  is  an  ad 
for  Miss  Thriftway,  is  that  an  imlimited  hydro- 
plane? A.    Yes. 

Q.  Are  there  a  chain  of  stores  known  as  the 
Thriftw^ay  Chain  in  this  community?  A.     Yes. 

Q.  Owned  by  the  Pacific  Gamble  Robinson  Com- 
pany, a  corporation? 

A.     I  don't  know  the  ownership  of  the  chain. 

Q.     Under  v/hose  name  is  that  boat  entered? 

A.    Willard  Rhodes. 
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Mr.  Cromwell:  Does  he  know  of  his  own  knowl- 
edge? 

Q.  (By  Mr.  Short)  :  Do  you  know  of  your  o^vn 
knowledge  who  entered  that  boat  in  the  Gold  Cup 
races? 

A.  I  am  sure  the  A.P.B.A.  records  would  show 
that  Willard  Rhodes  owns  it. 

Mr.  Cromw^ell:  Do  you  know  that  of  your  own 
knowledge  ? 

Q.  (By  Mr.  Short)  :  Does  that  Sea  Fair  pro- 
gram, Exhibit  U,  indicate  whose  name  the  Miss 
Thriftway  boat  is  entered  in,  the  listing? 

Mr.  Cromwell:  The  records  of  the  American 
Power  Boat  Association  are  the  best  e^ddence.  This 
is  certainly  not  [104]  evidence  of  ownership  of 
other  boats  and  how  they  are  registered. 

The  Court:  I  don't  think  the  witness  should 
ansAver  unless  he  knows. 

Mr.  Short:  I  am  asking  him  to  look  now  and 
see  if  the  exhibit  doesn't  state  that  the  Thriftw^ay 
entry  is  actually  under  Mr.  Rhodes'  personal  name. 

A.  Yes,  Miss  Thriftway,  o^vner  Willard  A. 
Rhodes,  Exhibit  U,  page  17. 

Q.     (By  Mr.  Short):     Who  enters  Miss  Pepsi? 

A.  Well,  I  presume  it  was  Walter  Dawson. 
Now,  i  P  you  have  the  old  program  where  I  can  see. 

Mr.  Cromwell :  Do  you  know  of  your  oavu  knowl- 
edge ? 

Tlie  Witness:  It  was  Walter  or  Roy  Dawson, 
two  brothers. 

Mr.  Cromwell:     You  are  not  sure? 
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The  Witness:  I  am  saying  it  was  one  or  the 
other. 

Mr.  Cromwell :    Yon  are  not  snre  ? 

The  Witness:  If  we  can  find  the  program  we 
can  tell. 

Q.  (By  Mr.  Short) :  Are  there  two  Dawson 
brothers?  A.     That  is  right. 

Q.     One  of  them  is  always  entered  as  the  owner? 

A.     That  is  right. 

Q.     What  is  the  bnsiness  of  the  Dawson  brothers  ? 

A.  It  is  the  Pepsi-Cola  Bottling  Company  of 
Michigan. 

Q.    Who  enters  Such  Crust? 

A.     That  was  Jack  Shafer. 

Q.    What  is  Jack  Shafer 's  business? 

A.     Shafer's  Bakers. 

Q.     Can  you  furnish  us  with  others? 

A.  I  can  say  this,  here  is  the  entry  list  and  here 
is  the  0A\aier  named  with  each  boat,  and  it  always  is 
an  individual. 

The  Court:  Is  this  in  evidence  for  that  purpose, 
this  exliibit? 

Mr.  Short:  I  am  not  sure  what  purpose  counsel 
put  it  in  for. 

The  Court:  I  allowed  the  programs  in  evidence 
merely  for  the  purpose  of  showing  that  this  par- 
ticular boat  was  entered  in  the  name  of  this  par- 
ticular indi\ddual. 

Mr.  Short:     Yes. 

The  Court :    Now,  we  have  the  witness  not  know- 
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ing  of  his  o^Yn  recollection  apparently,  who  entered 

other  boats,  but  he  is  reading  from  this  exhibit. 

Mr.  Short :  Well,  to  the  extent  that  he  is  reading 
from  it  I  would  ask  that  it  be  admitted  for  the 
other  entries  as  well. 

The  Court:     I  see.     Very  well. 

Mr.  Cromwell:  Is  that  for  the  purpose  of  show- 
ing ownership,  your  Honor?  [106] 

The  Coiui::    Xo,  it  is  not  for  that  purpose. 

Mr.  Short :    That  is  what  you  put  it  in  for. 

Mr.  Cromwell :    I  put  it  in  to 

Mr.  Short  (interrupting)  :  I  would  like  an  ex- 
planation of  what  he  put  it  in  for  if  it  wasn't  for 
ownership. 

The  Court:  He  i^ut  it  in  for  the  pui^pose  of,  as 
1  understand  it,  tending  to  indicate  ownei^hip  in 
this  individual.  Now,  as  you  say,  that  doesn't  neces- 
sarily prove  owTiership,  that  mere  fact. 

Mr.  Short.:  What  is  the  status  now?  I  have 
offered  them  for  the  other  entries,  the  exhilnts,  to 
show  that  they  are  entered  by  those  indi\iduals 
despite  the  fact  that  they  advertise  a  product. 

The  Court:  Is  there  any  objection  to  having  them 
in  for  the  pui^pose  of  shomng  what  the  other  entries 
were  and  in  whose  name  they  were? 

Mr.  Cromwell :  Not  as  far  as  the  official  program 
is  concerned,  no,  your  Honor. 

The  Court:  Yeiy  well.  Tliey  will  also  be  re- 
ceived for  that  pirrpose. 

Q.  (By  Mr.  Short):  Is  Greater  Seattle,  Mr. 
Sayres,  a  corporation?  A.    Yes. 


Commissioner  of  Internal  Kevemte  157 

(Testimony  of  Stanley  S.  Sayres.) 

Q.  What  is  its  approximate  mc^nl^ership,  if  you 
know  ? 

A.  I  hesitate  to  answer  that.  I  have  seen  ({no- 
tations in  [107]  the  newspapers,  but  you  have  a 
representative  from  Greater  Seattle  here. 

Q.    You  say  we  do? 

A.     Yes,  Mr.  VanCamp,  the  managing  director. 

Q.     Where  did  you  live  in  1949? 

A.    3140  East  Laurelhurst  Drive. 

Q.    Is  that  in  Seattle?  A.    Yes. 

Q.     City  limits?  A.     Yes. 

Q.     Out  on  Lake  Washington?  A.     Yes. 

Q.  Have  either  of  the  Slo-Mo-Slums  been  in 
the  real  estate  owned  by  American  Properties? 

A.    Yes,  No.  IV. 

Q.  Are  any  aircraft  engines,  that  is,  these  Elli- 
son or  Merlin  engines  that  you  referred  to  or  other 
parts  for  the  engines  and  other  portions  of  the 
boats  stored  on  the  properties  of  American  Proper- 
ties at  Broadway  and  East  Madison? 

A.     Yes.    We  also  do  our  engine  w^ork  there. 

Q.  Do  you  have  a  machine  shop  on  the  prem- 
ises of  American  Properties,  which  assembles  these 
engines  ? 

A.  AYell,  we  have  a  machine  shop  of  limited 
scope,  yes. 

Q.  When  in  your  letter  to  Alexander  you  indi- 
cated that  you  had  paid  certain  amount  of  money 
for  the  operation,  maintenance  [108]  and  construc- 
tion of  these  vessels,  w^hat  does  that  reference 
mean?  A.    Well 
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Q.  (Interrupting)  In  other  words,  what  were 
you  answering  when  you  made  that  remark "? 

A.  I  meant  that,  well  even  Greater  Seattle  or 
any  other  organization  had  not  subsidized  this  pro- 
gram and  in  saying  ^'I"  I  perhaps  have  done  that 
many  times,  not  bothered  to  write  a  long  explana- 
tion of  the  fact  that  here  was  tw^o,  here  was  Ameri- 
can Properties,  I  might  say  the  same  thing  if  you 
asked  me  what  car  I  drove  down  here  today,  I  would 
say  it  was  my  model  so-and-so,  the  car  technically 
belongs  to  Stanley  Sayres,  Incorporated,  not  to  me 
individually. 

Q.  And  Alexander  had  indicated  that  Greater 
Seattle  had  paid  the  expense  of  this  Gold  Cup  to 
which  he  had  reference 

A.  (Interrupting)  Which  year  are  you  refer- 
ring to,  Ken? 

Q.  1953.  I  remind  that  your  letter  is  dated 
September  21,  1953,  to  Alexander,  he  had  just  previ- 
ous to  that,  published  this  editorial,  that  is  the 
period  of  time  I  am  referring  to. 

The  Court :  Are  we  going  back  ajid  testify  about 
that  editorial  that  I  refused  to  allow  in  evidence? 

Mr.  Short :  Well,  I  take  it  that  he  has  answered 
the  question.  I  may  be  repeating.  I  believe  that 
is  all.  [109] 

Recross  Examination 
Q.     (By  Mr.  Cromwell) :    Mr.  Sayres,  when  did 
you  move  to  the  Hunt's  Point  property? 

A.     Approximately  the  middle  of  December,  1950. 
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Q.  Did  you  always  liave  a  ])oathoiise  at  the 
Laiirelhiirst  property? 

A.     No,  just  a  dock  with  a  cover  over  it. 

Q.  Did  you  keep  the  Slo-Mos  there?  The  Slo- 
Mo  III,  I  believe  would  be  the  only  one  you  owned 
in  1949.  A.     Yes,  it  w^as  kept  there. 

Q.  Now,  you  testified  regarding  the  fact  that 
the  engines  or  some  of  the  engines,  anyhow,  used 
in  these  boats  Slo-Mo-Shun  IV  and  V,  were  kept 
at  the  building,  American  Properties  building? 

A.     That  is  right. 

Q.    Who  worked  on  these  engines? 

A.    My  own  crew. 

Q.    Your   own   crew?  A.     Yes. 

Q.  Do  you  mean  your  crew  for  your  automobile 
company,  American  Automobile  Company? 

A.     No,  the  race  boat  crew. 

Q.    Who  was  there? 

A.     Well,  I  named  some  of  them  this  morning. 

Q.    Will  you  repeat  those,   please? 

A.  WeU,  shall  I  give  you  the  crew  as  it  is  to- 
day? If  I  tried  to  go  back,  there  has  been  men 
added  and  men  lost. 

Q.  Well,  maybe  I  can  develop  it.  Was  Mike 
Welsh  on  that  crew? 

A.     He  has  been  on  all  the  way  through. 

Q.     And  Linen  Smith?  A.    Yes. 

Q.     Did  Ted  Jones  work  on  the  engines? 

A.  Well,  not  on  the  engines  as  such,  no.  He 
may  have  assisted.  These  men  know  one  of  them 
is  limited  to  just  one  little  thing  to  do. 
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Q.  In  other  words,  the  men  that  worked  on  the 
engines  were  not  employed  either  by  American 
Properties  or  American  Automobile  Company? 

A.  One  man  that  has  worked  on  engines  for  the 
last  three  years  is  employed  by  American  Auto- 
mobile Company,  but  back  in  these  years  he  was 
not  on  the  crew. 

Q.  Isn't  it  true  that  American  Automobile  Com- 
pany owned  the  equipment  that  was  used  to  work 
on  these  engines,  Mr.  Sayres? 

A.  Very,  very  rarely.  All  the  hand  tools,  the 
small  tools,  were  not  the  property  of  American 
Automobile  Company,  and  I  suppose  that  at  times, 
why,  somebody  might  be  in  and  use  an  American 
Automobile  lathe  or  might  use  a  vise,  but  we  even 
used  an  electric  hoist  up  there  which  did  not  belong 
to  American  [111]  Automobile  Company. 

Q.    Who  owned  the  hand  tools,  Mr.  Sayres? 

A.    American  Properties. 

Q.    Are  they  on  their  books? 

A.    I  assume  they  are. 

Q.    Well 

A.  (Interrupting)  I  couldn't  answer  that  di- 
rectly. 

Q.  When  did  you  build  the  boathouse  on  the 
Hunt's   Point  property,   Mr.    Sayres? 

A.  Well,  it  was  l^uilt  along  at  the  time  that  the 
house  was  being  built,  but  I  can't  say  when  it  was 
finished.  I  think  it  was  perhaps  the  spring  of  '51, 
although  it  may  have  been  during  the  winter.  I 
don't  recall  the  exact  dates  on  that. 
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Mr.  Cromwell:    I  have  no  further  questions. 

Mr.  Short:    That  is  all. 

The  Court:    You  are  excused. 

(Witness  excused.) 
The  Court:    We  will  recess  for  ahout  ten  min- 
utes. 

(Short  recess.) 
The  Court:    On  the  record,  please. 
Mr,  Short:     Call  Mr.  Griffin. 

TRACY  GRIFFIN 

was  called  as  a  witness  by  and  on  behalf  of  the 
petitioners,  and,  ha^dng  been  first  duly  sworn,  was 
examined  and  testified  as  follows:  [112] 

The  Clerk:  Will  you  state  your  name  and  ad- 
dress, please,  for  the  record. 

The  Witness:  Grn^m,  G-r-i-f-f-i-n,  Tracy  E.  1616 
34th  Northwest. 

Direct  Examination 

Q.  (Bj  Mr.  Short)  :  What  is  your  occujoation, 
sir?  A.    Attorney  at  law. 

Q.     How  long  have  you  practiced  law? 

A.     Forty-one  years  as  of  July  of  this  year. 

Q.    In  Seattle?  A.    In  Seattle. 

I  have  lived  in  Seattle  for  a  long  time. 

Q.  Are  you  a  past  president  of  the  Seattle  and 
Washington  State  Bar  Association?  A.     Yes. 

Q.  Are  you  presently  a  delegate  from  the  Seattle 
Bar  Association  to  the  American  Bar  Association? 

A.     I  am. 

Q.    How  long  have  you  been  in  that  capacity? 
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A.     Since  1948. 

Q.     How  long  have  you  represented  Mr.  Sayres? 

A.  From  the  time  he  came  to  Seattle,  which 
as  I  recall,  was  in  the  fall  of  1931. 

Q.  I  hand  you  what  has  l)een  admitted  in  evi- 
dence as  [113]  Exhibit  4,  the  record  of  the  Board 
of  Directors  of  American  Properties,  Inc.  I 
will  ask  you  if  that  is  your  signature? 

A.     It  is,  under  the  heading  of  Secretary. 

Q.  Did  a  meeting  represented  by  those  min- 
utes, take  place  on  the  day  recited  in  those  minutes? 

A.    Yes,  sir. 

Q.     And  is  that 

A.  (Interrupting)  Now,  let  me  qualify  that 
by  saying  this,  the  minutes  were  signed  on  the  day 
that  is  shoAvn  here,  they  may  have  been  dictated 
the  day  before  or  something  like  that.  I  have 
no  personal  recollection  of  the  day. 

Q.  That  is  a  bona  fide  meeting  that  took  place 
when  those  matters  were  discussed?  A.     Yes. 

Q.  Would  you  tell  the  Court  what  discussion 
between  yourself  and  Mr.  Sayres,  Mr.  Scott,  and/or 
Mr.  Mimger,  or  either  or  any  of  them,  took  place 
in  reference  to  the  ultimate  resolution  which  was 
passed  ? 

A.  Well,  my  primary  discussion  was  with  Mr. 
Sayres  in  which  he  was  entering  this  new  venture 
with  Slo-Mo-Shun  IV  building.  And  the  matter 
arose  of  the  necessity  of  incoi^porating.  It  is  my 
recollection  that  Mr.  Sayres  remembered  that  the 
Williams   Motor   Company,   by   its   very  wording, 
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provided  for  the  constrnction  of  boats  and  nuiiinc 
supplies  or  engines,  and  that  was  at  that  time 
Anu^riean  Properties,  Inc.,  and  that  company  was 
[114]  in  a  position  to  take  over  this  new  venture 
witJiout  the  necessity  and  cost  of  forming  a  new 
corporation  and  setup.  Tliat  is  wliy  it  was  done. 
Mr.  Sayres  very  definitely  entered  into  tliis  venture 
Avith  the  idea  of  not  only  having  it  pay  its  own  way, 
but  of  being  a  profitable  enterprise.  I  heard  his 
testimony  in  regard  to  the  navy  situation,  I  con- 
firm that  conversation  with  him.  It  was  days  back 
there  where  he  was  very  optimistic  and  the  opti- 
mism continued  in 

Q.  (Interrupting)  Optimistic  in  reference  to 
what? 

A.  In  being  able  to  have  a  new  profitable  ven- 
ture in  the  building  and  construction  of  these  boats, 
the  sale  of  boats,  the  sale  of  rights  to  the  boats, 
perhaps  certain  marine  equipment  as  time  went  on. 

The  Court:     May  I  interrupt? 

Mr.  Short:     Surely. 

The  Court:  Does  it  appear  here  that  the  rela- 
tionship of  two  businesses,  are  there  two  corpora- 
tions involved? 

Mr.  Short :  No,  there  are  two  names  to  the  same 
corporation,  Williams  Motors  was  the  original  cor- 
poration that  Mr.  Sayres  acquired,  changed  its 
name  to  American  Properties. 

The  Court:     Isn't  that  another  company? 

The  Witness:    I  might  testify  about  that. 
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Mr.  Short:  There  is  an  American  Automobile 
Company. 

The  Court:  Yes,  well  what  relation  is  that  to  the 
other  corporation,  any?  [115] 

Mr.  Short:  It  is  the  tenant  of  American  Prop- 
erties. The  American  Automobile  Company,  which 
is  now^  Stan  Sayres,  Inc.,  this  is  confusing  because 
of  the  name  change,  but  American  iVutomobile  Com- 
pany was  the  Chrysler-Plymouth  first  distributor 
and  then  dealer.  That  corporation's  name  has 
been  changed  now  to  Stan  Sayres,  Inc.  That  is 
the  one  that  operated  imtil  a  month  ago.  The 
Chrysler-Plymouth  dealership  and  the  premises 
which  it  occupies,  are  owned  by  American  Prop- 
ei-ties. 

The  Court:    Are  both  of  them  corporations? 

Mr.  Short:  There  is  only  one  item  of  prop- 
erty.    It  is  occupied  by  the  automobile  dealership. 

The  Court:  I  understand,  but  first  you  have  the 
corporation  that  owns  the  building? 

Mr.  Short:    That  is  right. 

The  Court:    What  is  the  name  of  that? 

Mr.  Short:    American  Properties. 

The  Court:  And  the  taxpayer,  Mr.  Sayres,  owns 
practically  all  the  stock  of  that? 

Mr.  Short:     That  is  true. 

The  Court :  What  about  the  dealership,  is  that — 
that  is  not  a  corporation? 

Mr.  Short:  Yes,  that  is  Stan  Sayres,  Inc.,  for- 
merly American  Automol)ile  Company. 

The  Court:    And  Mr.  Sayres  owns  that,  too? 
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Mr.  Shoii^:  Ho  does  not  own  all  Init  the  qualify- 
ing [116]  shares  as  he  does  in  the  other,  there  are 
other  stoekliolders  in  that  corporation,  l)vit  he  is 
tlie  principal  stockholder. 

The  Court:  Is  that  material  here?  It  is  some- 
what confusing. 

Mr.  Short:  I  tliink  this  witness  can  straighten 
it  out. 

Q.  (By  Mr.  Short)  :  Did  you  organize  Ameri- 
can Automobile  Company? 

A.  Yes,  sir,  the  American  Automol)ile  Company 
was  organized  at  the  time  or  about  the  time,  that 
Mr.  Sayres  commenced  business  in  Seattle  and  at 
about  the  time  that  the  change  of  name  of  the  Wil- 
liams Auto  was  made  Mr.  Sayres  had  at  that  time 
two  substantial  stockholders  and  about  1946  or  '47, 
acquired  all  of  the  stock  of  American  Automobile 
Company,  that  is  the  distributor  and  retailer  of 
these  cars,  except  one  qualifying  share,  of  which  I 
held.  And  he  continued  to  operate  that  company, 
that  is  American  Automobile  Company,  there  were 
some  changes,  which  are  not  material  herein,  I  think 
at  one  time  becoming  a  partnership  and  then  back 
to  a  corporation  again,  but  finally  a  corporation 
which  continued  to  operate  as  such,  distributor  until 
a  few  weeks  ago  when  a  sale  was  made  of  assets, 
in  the  meantime  its  name  had  been  changed  to 
Stan  Sayres,  Inc.,  I^ut  I  organized  both  the  original 
company,  all  subsequent  companies,  and  partner- 
ships, and  the  change  of  name  and  change  of  stock 
of  Williams  Automobile  Company,  and  those  [IVl^ 
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date  back  to  1932.  The  American  Automobile  Com- 
pany rented  the  premises  from  the  American  Prop- 
erties after  American  Properties  acquired  that 
property  at  Broadway  and  Madison. 

Mr.  Short:  Does  your  Honor  have  further  ques- 
tions on  that? 

The  Court:    No. 

Q.  (By  Mr.  Short)  :  What  is  your  recollection 
as  to  whether  or  not  the  possibility  of  the  govern- 
ment as  purchaser  of  these  high-powered  boats  was 
contemplated  and  discussed? 

A.  As  I  said,  I  heard  Mr.  Sayres'  testimony 
about  the  Navy,  they  were  very  optimistic  back  in 
those  days  because  that  wasn't  too  long  after  they 
had  had  the  experience  Avith  the  PT  boats  in  the 
Phillipines.  I  should  explain  one  other  matter 
perhaps  in  regard  to  these  corporations.  An  addi- 
tional reason  that  the,  this  venture  did  not  go  into 
American  Automol^ile  Company  was  primarily 
at  that  time  American  Automobile  Company  was 
not  locally  owned,  there  were  other  stockliolders 
aside  from  the  qualifying  shares,  and  regular  re- 
ports liad  to  l)e  made  to  the  Chrysler  Corporation 
on  their  forms  and  so  forth,  and  if  there  was 
another  side  venture  it  would  just  complicate  a 
situation  that  didn't  require  it. 

Q.  In  reference  again  to  this  Navy  question,  I 
call  your  attention  to  the  next-to-the-last  sentence 
on  page  1  of  that  resolution  which  states  that,  "He", 
referring  to  Sayres,  [llcS]  "believed  that  the  gov- 
ernment would  itself  l)e  interested  in  tlie   fastest 
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typo   of   boat  that   eonld   Ik^   luaniifactnrod/'     To 

Avliat  does  that  refer? 

A.  Well  that  refers  to  tlie  type  of  ])oat  tliat  ^Fed 
Jones  liad  desip^ned,  they  intc^ided  to  try  out,  figur- 
ing that  Slo-Mo  IV  was  going  to  be  it. 

Mr.  Short:    Your  witness. 

Cross  Examination 

Q.  (\lj  Mr.  Cromwell) :  i\Ir.  Griffin,  do  you 
liave  a  pecimiary  interest  in  this  action? 

A.  None  except  I  expect  to  charge  for  per  diem 
for  services  rendered  when  we  are  through. 

Mr.  Cromwell:     That  is  all. 

The  Court:    You  may  be  excused. 
(Witness  excused.) 

Mr.  Short :  Simply  to  correct  the  record,  I  think 
I  made  a  reference  to  Williams  Motor  Company. 
It  is  actually  William  Auto  Company,  to  the  extent 
that  that  is  an  error,  I  Avish  the  record  to  show  it. 

Call  Mr.  Mimger. 

ALBERT  R.  MIINGER 

was  called  as  a  witness  by  and  on  behalf  of  the 
petitioner,  and,  having  been  first  duly  sworn,  was 
examined  and  testified  as  follows:   [119] 

The  Clerk:  Will  you  state  your  name  and  ad- 
dress for  the  record,  please. 

The  Witness:  Albert  R.  Munger,  M-u-n-g-e-r, 
4520  West  Laurel  Drive,  Seattle. 

Direct  Examination 
Q.     (By  Mr.  Short) :    What  is  your  occupation, 
Mr.  Munger?  A.     I  am  retired. 
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Q.  Before  you  retired  what  was  your  occupa- 
tion? 

A.  I  retired  from  the  presidency  of  the  Seattle 
First  National  Bank. 

Q.     AVlien  did  you  retire  from  that  position? 

A.     On  the  31st  of  December,  1953. 

Q.  In  reference  to  other  banking  institutions  in 
the  State  of  "Washington,  what  is  the  relative  size 
of  the  Seattle  First  Xational  Bank? 

A.  Well,  it  is  by  a  consideral^le  degree  the  larg- 
est banking  institution  in  the  state. 

Q.  How  many  branches  do  you  operate  or  did 
you  operate,  when  you  were  vdth  them? 

A.  I  think  we  had  56  at  the  time  that  I  re- 
tired. 

Q.  In  1949  was  it  the  largest  banking  institu- 
tion west  of  Chicago  and  north  of  San  Francisco? 

A.     I  think  that  is  tiiie. 

Q.  In  1949  what  was  your  capacity  \\ith  the 
bank?  [120] 

A.  In  1949  I  was  Chairman  of  the  Loan  Com- 
mittee. 

Q.    i\jid  were  you  located  at  the  main  office? 

A.     I  was. 

Q.  That  is  in  the  Dexter  Horton  Building  in 
Seattle?  A.     It  is. 

Q.     Are  you   acquainted  with   Mr.   SayiTS? 

A.  Well,  from  the  time  that  he  first  engaged  in 
Seattle  which  was  in  1931  or  '32. 

Q.  Is  it  fair  to  state  that  you  are  and  have 
been  his  financial  adviser  over  those  yeax^s? 
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A.  It  is,  in  addition  to  tlie  fact  that  I  was  his 
bankci'.     Yes. 

Q.  What  I  am  getting  at,  did  he  consult  you 
from  time  to  time  on  the — seek  your  advice  as  to 
business  ventures? 

A.  I  think  it  is  probably  very  true  that  he  has 
not  entered  into  any  consideral}le  business  venture 
or  decision  in  all  these  years  since  '32,  that  he 
hasn't  consulted  me  if  I  was  in  the  city. 

Q.  Did  you  have  occasion  to  consult  with  him  in 
reference  to  these  unlimited  class  hydroplanes? 

A.     I  did. 

Q.  State  if  you  wdll,  then,  that  is,  when  there 
was  any  discussion  with  you  and  Mr.  Sayres  as  to 
any  business  venture  connected  with  those  boats. 

Q.  Without  being  able  to  specify  any  positive 
individual  [121]  date,  I  would  say  that  it  was  in 
1939  that  our  conversations  first  started  on  that 
subject. 

Q.    At  that  time  what  kind— what  boat 

A.     (Interrupting)    Did  I  say  '39?    I  mean  '49. 

Q.    Yes.    In  1949?  A.    Yes. 

Q.  Then  you  can  strike  that  question  I  was  start- 
ing to  ask.  Who  participated  in  those  discussions 
besides  yourself? 

A.  I  think  at  times  Mr.  Griffin.  At  other  times 
perhaps  Mr.  Scott,  but  most  frequently  I  think 
that  Mr.  Sayres  and  I  were  alone  in  our  conversa- 
tions. 

Q.    What  was  the  general  purport  of  Mr.  Sayres' 
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questions,  what  was  his  plan  that  he  was  seeking 

your  advice  about? 

A.  Well,  so  far  as  the  business  aspect  of  going 
into  the  manufacture  and  sale  of  boats  was  con- 
cerned, his  question  of  me  was  my  opinion  on  the 
desirability  of  entering  into  that  venture  as  a 
business  enterprise. 

Q.  And  specifically  doing  vdiat  in  a  business  way 
with  the  boats? 

A.  To  make  an  arrangement  with  Ted  Jones  and 
Anchor  Jensen  whereby  the  tliree  together  would 
be  interested  in  the  building  and  the  sale  of  boats 
of  the  type  that  Mr.  Jones  had  designed. 

Q.     What  ultimately  evolved  in  that  discussion? 

A.  Well,  my  advice  to  Mr.  Sayres  was  favorable 
to  the  [122]  venture,  I  advised  him  that  in  my  opin- 
ion it  was  soimd  and  promising  business  venture. 

Q.  And  did  you  make  any  recommendation  to 
him  as  to  any  corporate  organization? 

A.  I  cannot  distinctly  rememl>er  making  any 
recommendation  on  my  part,  but  I  was  a  party  to 
the  discussions  that  involved  in  what  ownership  and 
in  what  form  that  business  should  be  conducted.  I 
had  only  one  stipulation  in  respect  to  the  base  in- 
terest that  he  should  not  enter  into  it  individually. 

Q.  I  see.  I  take  it  from  that  he  should  either 
organize  or  select  a  corporation? 

A.     That  was  the  effect  of  it. 

Q.  Did  you  ever  hear  the  subject  of  the  Navy 
mentioned  or  discussed  in  any  of  those  conversa- 
tions? A.     Oh,  yes. 
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Q.     In  what  regard? 

A.  Well,  it  was  one  of  the  factors  that  was  of 
importance  in  making  np  one's  mind  as  to  the  de- 
sirability of  the  lousiness  venture,  and  the  circum- 
stances were  that  we  all  had  in  mind  the  experi- 
ence with  the  P-T  boats  during  the  war  with  the 
thought  that  they  had  been  extremely  valuable  to 
the  Navy  and  that  it  might  very  well  be  that  the 
Navy  would  become  a  very  important  customer  for 
this  business  venture  in  the  development  and  the 
purchase  of  the  successor  models  of  the  P-T  boats 
for  use  in  rescue  and  in  all  other  affairs  where 
speed  w^as  the  prime  [123]  requisite  because  in  my 
opinion  it  was  evident  that  a  boat  designed  along 
these  lines  would  be  far  speedier  and  more  useful 
to  the  Nav}^  than  the  P-T  boats  had  been  in  the 
recently  ended  war. 

Q.  Other  than  the  Navy  and/or  Coast  Guard 
or  other  government  user  of  high  speed  boats,  what 
other  prospective  purchaser  or  purchasers  was  it 
anticipated  w^'^uld  buy  this  type  of  high  speed  ves- 
sel? 

A.  Well,  in  my  thinking  there  were  probably  a 
large  number  of  prospective  purchasers  for  these 
reasons,  first,  it  was  evident  in  our  minds  at  least, 
that  Ted  had  designs  here  that  would  just  revolu- 
tionize the  capacity  and  the  construction  of  these 
unlimited  hydroplanes,  in  the  second  place,  he  was 
able  to  build  them  for  what  seemed  to  me  a  rather 
modest  cost,  in  the  third  place,  that  those  people 
interested  in  owning  and  operating  racing  boats 
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of  tliis  tyj)e  had  been  accustomed  to  spending  much 
larger  sums  for  their  boats,  and  that  they  \YOuld 
readily  pay  prices  for  these  new  developments  that 
might  run  to  two  or  three  times  the  actual  cost  of 
producing  the  boats.  In  other  words,  it  could  be 
very  profitable. 

Q.  Did  you,  when  I  say  you,  I  mean  your  bank, 
the  Seattle  First  National  Bank,  have  any  occa- 
sion to  invest  by  loan  or  otherwise  in  this  venture? 

A.  Mr.  Sayres  borrowed  for  the  American  Prop- 
eries,  Inc.,  [124]  a  sum  of  money  that  I  think  was 
between  twenty-five  and  thirty  thousand  dollars, 
sometime  after  our  conversations,  and  I  think  prob- 
ably in  the  year  1950. 

Q.  Did  you  approve  that  loan  or  at  that  time 
were  you  on  the  loan  committee,  do  you  recall? 

A.  I  was  chairman  of  the  loan  conmiittee,  but 
I  was  not  an  active  loan  officer,  that  loan  was  made 
by  a  loan  officer  in  one  of  our  branches.  It  came 
before  me  for  approval  in  the  normal  nm  of  the 
bank's  business. 

Q.     The  borrower  on  that  loan  was  who? 

A.    American  Properties,  Incorporated. 

Mr.  Short:    Will  you  mark  this. 

The  Clerk:     Exhibit  6  for  identification. 

(Petitioner's  Exhibit  Xo.  6  was  marked  for 
identification.) 

Q.  (By  Mr.  Sliort) :  Handing  you  what  has 
been  marked  for  identification  as  Petitioner's  Ex- 
hil)it  6,  will  you  identify  what  that  document  is? 

A.     This   represents   a    notice    of    credit   to    the 
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American  Properties,  Inc.,  dated  August  7,   11)50, 

representing  a 

Q.     (Interrupting)  In  ^vllat  amount  t 

A.     Of  $26,000,  in  the  form  of  a  note. 

Q.  Tliat  appears  to  l)e  the  Metropolitan  Branch. 
Is  that  where  the  account  of  American  Properties 
was  carried?   [125]  A.     That  is  true. 

Q.     Where  is  that  branch? 

A.  In  the  White  Henry  Stewart  Building  on 
4th  Avenue. 

Mr.  Short:    I  will  offer  Petitioner's  Exhibit  6. 

Mr.  Cromwell:  We  ask  for  production  of  the 
note  referred  to  there,  that  is  the  best  evidence  of 
that  loan. 

The  Court:  This  seems  to  represent  a  deposit 
with  the  bank  in  the  amount  of  $26,000. 

Q.  (By  Mr.  Short)  :  Is  that  in  fact,  a  deposit 
by  American  Properties  or  is  that  a  bank  credit 
to  the  account  of  American  Properties? 

A.  That  is  the  customary  notice  of  credit  for 
the  proceeds  of  a  note  of  borromng. 

Q.     Can  you  now"  tell 

Mr.  Cromwell  (interrupting)  :  I  object  to  this, 
your  Honor,  the  note  is  the  best  e\ddence  of  this, 
the  witness  has  testified  that  he  didn't  of  his  own 
knowledge,  make  this,  himself  make  this. 

The  Court:  If  the  witness  has  a  recollection 
that  there  was  a  loan  made  and  states  that  this 
is  the  notation  of  it  on  the  records  of  the  bank,  I 
think  it  is  admissible.     Does  the  witness  knov7? 

Q.     (By  Mr.  Short)  :     Do  you  have  a  recollec- 
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tion  that  there  was  a  loan  made  to  American  Prop- 
erties and  that  that  is  Exhibit  6,  the  notation  [126] 
of  the  deposit  to  the  account  of  the  borrower? 

A.  I  think  I  can  clearly  state  that  that  is  the 
case. 

Mr.  Cromwell:  You  think,  do  you  know  that  to 
be  a  fact?  A.     I  didn't  make  the  entry. 

Q.     (By  Mr.  Cromwell) :    TVho  made  the  entry? 

A.  The  entry  was  made  in  the  Metropolitan 
office  of  the  Seattle  First  National  Bank. 

Q.     Do  you  know  that  to  be  a  fact? 

A.  Only  by  reason  of  this  notice,  and  the  fact 
that  the  note,  that  the  borrowing  was  made  in  that 
office. 

Q.     But  you  don't  know  who  made  this 

A.  (Interrupting)  What  particular  officer  or 
what  particular  clerk? 

Q.  Or  that  it  was  actually  made  other  than  in 
statement  here? 

A.  I  know  l)y  my  memory  that  there  was  such 
a  loan,  that  it  came  before  me  in  the  normal  course 
of  review  of  loans  in  my  capacity  as  the  head  of  the 
loan  department. 

Q.  Do  you  know  of  your  ovm.  knowledge  that 
this  loan  was  made  on  8/7/50? 

A.  I  couldn't  say  from  my  ovm.  memoiy  that  it 
was  on  that  date,  it  was  on  or  a])out  that  time,  in 
that  year. 

Mr.  Cromwell:  I  o])ject  to  this,  your  Honor,  it 
is  [127]  not  properly  identified. 

The  Court:    I  will  receive  it  in  evidence. 
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(Petitioner's  Exliilnt  No.  6  was  recoived  in 
evidence.) 

Q.  (By  Mr.  Short)  :  Do  yon  li,'ive  a  recollection 
now 

Mr.  Cromwell  (intermitting)  :  Just  a  minute.  I 
would  like  to  note  my  exception  to  your  ruling  re- 
garding the  admission  of  that  exhibit,  which  is 
Petitioner's   Exhibit   6. 

The  Court:     Your  objection  is  noted. 

Q.  (By  Mr.  Short)  :  Can  you  state  of  your  own 
knowledge  that  that  loan  was  made  to  the  com- 
pany in  reference  to — for  use  in  connection  with 
the  production  and  maintenance  of  these  boats  as 
distinguished  from  the  other  function  of  the  cor- 
poration? A.     I  can. 

Mr.  Short:    I  think  that  is  all. 

Cross  Examination 

Q.  (By  Mr.  Cromwell) :  Mr.  Mimger,  what  col- 
lateral was  given  for  this  note? 

A.     No  collateral. 

Q.     No  collateral  was  given  for  it?  A.     No. 

Q.     Did  you  ever  personally  see  the  note  ? 

A.  No,  it  would  be  very  improbable  that  I  saw 
the  note.   [128] 

Q.  Your  answer  to  that  question  is  no,  you 
did  not  see  the  note? 

A.     That   is    correct. 

Q.  Did  you  personally  handle  the  transaction 
which  resulted  in  the  loan?  A.     No. 

Mr.  Cromwell:    That  is  all,  your  Honor. 
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Mr.  Short:    That  is  all. 

The  Court:  I  would  like  to  ask  this  question  of 
the  witness. 

Did  you  say  you  knew  what  this  was  to  be  used 
for? 

The  Witness:  I  knew  that  it  Avas  to  l)e  used  for 
the  operations  in  connection  with  the  boats,  because 
the  corporation,  as  far  as  I  ever  knew,  had  no  occa- 
sion to  borrow  otherwise. 

The  Court:     Did  you  know  that? 

The  Witness:  Well,  I  was  very  familiar  with 
its  affairs  on  a  day-to-day  l^asis  almost. 

The  Coui-t:  I  don't  suppose  you  know  how  it 
actually  was  used? 

The  Witness:    No. 

The  Court:    Very  well,  you  are  excused. 

(Witness  excused.) 
Mr.  Short:    Call  Mr.  Scott.  [129] 

HAROLD  L.  SCOTT 

was  called  as  a  witness  by  and  on  behalf  of  the  peti- 
tioner, and,  having  been  first  duly  sworn,  was  ex- 
amined and  testified  as  follows: 

Mr.  Cromwell:  Your  Honor,  I  would  like  the 
record  to  note  at  this  time  that  Mr.  Harold  Scott 
who  is  on  the  witness  stand  is  entered  as  counsel 
of  record  for  petitioner,  American  Automobile — 
American  Properties,  Incorporated,  and  also  en- 
tered as  a  counsel  for  petitioners  Stanley  Sayres 
and  Madeleine  Sayres  in  this  controversy. 


Commissioner  of  Internal  Revenue  177 

(Testimony  of  Harold  L.  Scott.) 

The  Clerk:  Will  the  witness  please  state  his 
name  and  address  for  tlie  record. 

The  Witness:     Harold  T..  Scott. 

Direct  Examination 

Q.  (By  Mr.  Short) :  Where  do  you  reside,  Mr. 
Scott? 

A.     8111  Blue  Ridge  Drive,   Seattle. 

Q.     And  your  occupation? 

A.     Certified  Public  Accoimtant. 

Q.     With  whom? 

A.     I  am  a  partner  in  Pete  Marwick  &  Mitchell. 

Q.  And  how  long  have  you  handled  the  ac- 
counting affairs  of  the  taxpayers  in  these  three 
docketed  cases? 

A.  I  think  I  have  handled  Mr.  Sayres'  com- 
panies and  his  personal,  since  1932,  when  he  first 
started  in  Seattle.  It  might  have  been  the  latter 
part  of  '32  or  early  '33,  I  can't  [130]  remember 
exactly. 

Q.  Mr.  Scott,  do  you  maintain  the  ledgers, 
journals  for  Mr.  Sayres  and  the  various  coirpora- 
tions  in  which  he  is  interested? 

A.  No,  sir,  we  do  not,  except  in  this  case  of 
American  Properties,  we  had  one  of  our  men  go 
up  and  go  through  all  of  the  invoices  and  check 
and  set  up  the  opening  entries  in  the  books  in  1949. 

Q.  All  right.  Were  you  aware  before  this  hear- 
ing today  that  the  respondent  was  challenging  in 
this  proceeding,  the  items  of  expense  attributable  to 
these  boats? 
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A.  I  did  not  know  that  he  was  challenging  the 
validity  of  tJie  expenditures  by  the  corporation  ex- 
cept to  say  that  they  were  not  allowable  deduc- 
tions of  ordinary  and  necessary  expenses  of  the  cor- 
poration. 

Q.  Was  that  by  reason  of  their  claim  that  it 
was  the  hobby  of  Mr.  Sayres? 

A.     Yes,  sir. 

Q.  Ai'e  you  now  prepared  to  establish  those  ex- 
pense items?  A.     Yes,  I  believe  we  are. 

Q.  Perhaps  if  you  could  just — you  are  aware 
of  Exhibit  A  in  evidence?  You  have  seen  that 
document  before  it  was  offered?  A.     Yes,  sir. 

Q.  I  show  you  what  is  in  evidence  as  Exhibit  A 
not  perhaps  in  that  form,  but  have  you  seen  that 
breakdoAvn  of  figures?   [131]  A.     Yes. 

Q.     And  that  was  prei)ared  by  whom? 

A.     Prepared  by  one  of  the  government  men. 

Q.     And  was  pi^viously  furnished  to  you? 

A.  I  believe  it  was  taken  directly  from  our  work 
papers. 

Q.  Do  you  need  the  returns  to  substantiate  the 
items  of  expense  or  caii  you  do  it  from  what  you 
have? 

A.  I  think  I  can  do  it  from  the  work  papers. 
For  the  year  1949 

Mr.  Cromwell  (interrupting) :  Just  a  minute, 
your  Honor,  I  object  to  the  witness  testifying  from 
the  books,  they  are  not  in  evidence.  I  also  object 
to  them  being  put  in  evidence  on  the  gi-ounds  that 
Mr.   Scott  didn't  keep  these  records. 
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Q.  (By  Mr.  Short)  :  What  is  it  that  you  have 
before  you? 

A.  I  have  tlie  work  ])apers  tliat  we  have  made 
up  in  our  office  in  connection  with  the  preparation 
of  the  '49  and  the  1950  income  tax  returns  of  Amer- 
ican Products, 

Q.  Are  those  work  papers  and  the  preparation 
of  those  returns  under  your  personal  supervision? 

A.     Yes,  sir. 

Q.    You,   in  fact,  signed  those? 

A.     Yes,  I  did. 

Mr.  Short:    I  feel  he  is  competent  to  testify. 

The  Court:     I  think  not.  [132] 

Mr.  Cromwell:  The  books  and  the  records  are 
the  best  evidence. 

The  Court:  The  books  and  records  are  the  best 
e\ddence.  However,  if  he  had  a  summary  here  of 
extracts  from  the  books  and  the  books  are  in  the 
courtroom,  I  think  it  would  be  admissible. 

Q.  (By  Mr.  Short) :  Do  you  have  such  sum- 
mary? 

A.  The  books  are  in  the  courtroom  and  the  books 
have  been  prepared  from  these  work  sheets  to  the 
end  of  December  31,  1949. 

The  Court:  The  books  have  been  prepared  from 
this? 

The  Witness:  Yes.  These  are  the  original  work 
sheets  that  we  examined  invoices  and/or  other  sup- 
porting papers  for  all  items  below. 

The  Court:  These  do  constitute  the  original 
records  ? 
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The  Witness:    These  are  the  original,  yes,  sir. 

The  Court:  And  they  were  under  yom^  super- 
vision ? 

The  Witness:    Under  my  supervision. 

Q.  (By  Mr.  Short) :  Mr.  Scott,  let  me  ask  you 
this,  too,  i)rior  to  your  becoming  a  partner  in  Mar- 
wick-Mitchell  and  Company,  you  operated  as  a 
sole  trader  doing  business  as  Harold  L.  Scott  and 
Company  ? 

A.  It  was  a  partnersliip  under  Harold  L.  Scott 
and  Company  for  many  years. 

Q.  And  you  handled  the  affairs  of  Mr.  Sayres 
and  his  [133]  corporations  prior  to  your  becoming 
a  meml)er  of  Pete  Marvvdck  &  Company? 

A.    Yes. 

Q.  As  long  as  he  has  been  in  business  in  Seat- 
tle? A.     That  is  coi-rect. 

Q.  Do  you  have  a  personal  acquaintanceship 
with  his  affairs  and  the  affairs  of  his  corporations? 

A.     Have  had  for  many  years. 

Mr.  Short :    I  sul)mit  he  is  qualified. 

Mr.  Cromwell:  Your  Honor,  these  are  not  the 
original  records  of  the  coi-poration. 

Did  you  prepare  these,  Mr.  Scott,  yourself? 

The  Witness:  No,  they  were  prepared  by  James 
Fisher. 

Mr.  Cromwell:  Tlien  I  ol)jeet  to  their  admis- 
sion, your  Honor,  they  haven't  been  proix^rly  iden- 
tified, they  are  not  original  records. 

The  Witness:  Tliey  were  prepared  under  my 
supei'V'ision  taken  from  invoices  and/or  other  sup- 
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porting  papers.     There  were  no  books  of  the  com- 
pany. 

Mr.  Cromwell:  Doesn't  the  corporation  keep 
journals  and  ledgers? 

The  Witness :  It  didn't  have  at  that  time.  They 
were  kept  in  memorandum  form.  Mr.  Miller,  in 
examining  it,  I  am  sure,  l:)uilt  up  most  of  his  infor- 
mation right  from  this  record  here.  He  knows 
what  it  is.  Mr.  Miller  is  the  revenue  agent,  the 
[134]  examiner. 

Mr.  Cromwell:    Is  Mr.  Fisher  available? 

The  Witness:  He  is  not  with  our  firm  at  this 
time.  I  think  we  could  locate  him.  It  might  take 
a  day,  it  might  take  two  days.  If  we  have  got  to 
go  over  mitil  Monday  I  believe  we  might  be  able 
to  locate  him. 

Mr.  Cromwell:  We  insist  on  having  Mr.  Fisher 
identify  these  records,  your  Honor. 

The  Court:    Who  is  Mr.  Fisher? 

The  Witness:    He  is  one  of  our  staff  members. 

Mr.  Short:  In  view  of  the  fact  that  Mr.  Scott 
closely  enough  supervised  the  work  of  Mr.  Fisher 
to  be  prepared  to  sign  the  return  and  due  to  his 
personal  acquaintanceship  with  Mr.  Sayres'  affairs, 
he  is  as  qualified,  if  not  more  so,  than  Mr.  Fisher. 

The  Court:    You  have  the  record  now? 

Mr.  Short:  I  assume  so,  this  is  a  surprise  phase 
of  the  case  to  me. 

The  Court:  The  records  that  are  in  the  court 
here,  the  permanent  records  of  the  corporation, 
would  they  show  the  same  thing? 
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The  Witness:  Mr.  Miller  has  made  this  exhibit 
A  from  our  paper. 

Mr.  Cromwell:  That  is  not  a  correct  statement. 
This  was  made  by  the  technical  adviser  who  did 
not  make  the  examination  [135]  of  the  books  and 
records. 

Mr.  Griffin :  The  documents  supplied  by  the  gov- 
ernment we  accepted  the  figures  and  assumed  the 
government  would  accept  them,  on  the  one  hand 
they  say  these  items  are  not  expense  and  then  on 
the  other  hand  they  charge  you  the  same  identical 
items  on  the  other  side  of  the  ledger.  Now,  it  is 
technical,  we  can  introduce  all  of  these  books  if  we 
have  to,  and  everything  there  is,  but  why  should 
it  be  done  when  it  is  the  government's  own  figures 
that  we  are  willing  to  accept? 

Mr.  Cromwell:  It  is  just  elementary  that  when 
we  disallow  expenses  to  a  business  as  not  being 
ordinary  and  necessary  they  have  got  to  prove  them. 
It  is  just  elementary. 

The  Court:  Of  course  I  understand  that  disal- 
lowance carries  wdth  it,  unless  there  is  some  quali- 
fication, a  disallowance  of  the  figures  themselves, 
too.  However,  it  seems  to  me  that  the  parties 
should  be  able  to  get  together  and  show  what  the 
books  show  in  regard  to  these  expenses,  whether 
the  government  wants  to  concede  that  or  not,  we 
could  at  least  show  by  stipulation  what  the  books 
show  on  it. 

Mr.  Short:  All  the  books  are  present,  are  they 
not? 
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The  Witness :    Yes. 

The  Court:    How  much  of  a  job  would  that  be? 

The  Witness:  I  am  sure  that  Mr.  Miller  the 
revenue  agent,  has  all  of  the  figures  that  were  taken 
from  the  books.  [136] 

Q.  (By  Mr.  Shoii;)  :  How  long  do  you  think 
in  terms  of  time  to  cover  the  matter  of  these  ex- 
pense itmes?  What  do  we  have,  two  fiscal  years 
involved  ? 

A.  We  have  two  calendar  years  involved  with 
the  corporation,  and  it  involves  Mr.  Sayres'  on  a 
fiscal  year,  October  31st,  and  therefore,  we  have 
got  to  go  through  the  two  fiscal  years. 

The  Court:  I  prefer  not  to  have  testimony  of  a 
witness  as  to  what  books  show.  I  would  prefer  to 
have  some  instrument  purporting  to  be  an  extract 
from  the  books. 

Mr.  Short:  What  time  do  you  ordinarily  ad- 
journ? I  am  just  calculating  as  to  whether  the 
weekend  is  available  for  that  kind  of  a  summary. 

The  Court:    Off  the  record. 

(Discussion  off  the  record.) 

The  Court:     On  the  record. 

Mr.  Short:  That  concludes  our  proof  except 
for  the  matter  of  the  summary-. 

Mr.  Griffin:    On  this  phase? 

Mr.  Short:  I  think  it  is  understood  that  we  go 
into  the  salary  question  when  we  finish  this. 

Mr.  Cromwell :  Let  them  go  ahead  and  call  their 
witness  on  that,  your  Honor,  and  finish  their  case. 

Mr.  Short:     We  had  already  stipulated  that  we 
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would  try  this  when  we  had  conchided  this  case. 
The  salaiy  question  [137]  will  take  very  few  min- 
utes. I  prefer  to  conclude  on  this  matter  now 
rather  than  to  start  the  salary  question  now,  which 
is  unrelated. 

The  Court :  I  am  not  sure  I  understand  what  the 
agreement  was.  Does  the  government  care  to  go 
ahead  viith  its  side  of  the  case?  Normally  the  tax- 
payer goes  ahead  with  its  whole  case. 

Mr.  Cromwell:  I  would  prefer  if  the  taxpayer 
should  proceed. 

The  Court :  Is  there  any  reason  that  you  shouldn't 
go  ahead  vdih  your  whole  case? 

Mr.  Short:  Xot  except  that  we  stipulated  we 
wouldn't  but  if  he  wants  to  change  it  I  am  willing. 

The  Coiu^.:    Well,  all  right. 

]\Ir.  Cromwell:  Your  Honor,  I  might  state  if  it 
will  accommodate  the  petitioner,  that  I  will  proceed 
^^ith  the  respondent's  case  ^vith  regard  to  the  l:)oat 
issue  provided  it  will  be  stipulated  tliat  when  I  finish 
and  they  have  finished  Avith  their  cross-examination 
of  my  witnesses,  that  that  will  close  that  issue  as 
far  as  the  record  is  concerned,  with  the  one  excep- 
tion of  the  stipulation  of  Mr.  Brougham's  or  the 
deposition  of  Mr.  Brougham,  which  we  mentioned 
tliis  morning. 

Mr.  Short:  Do  I  understand  you  are  asking  me 
to  waive  rel^uttal  on  your  case? 

Mr.  Cromwell:  No,  I  will  conclude  very  quickly 
my  [138]  case  regarding  the  boats,  and  you  may 
y)roceed  with  your  cross-examination  regarding  that 
and  then  we  will  close  that  phase  of  the  case. 
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Mr.  Griffin:    We  may  have  rebuttal,  of  course. 

Mr.  Cromwell:  Pro^dded  it  is  terminated  today. 
I  can  finish  in  i:)erhaps  the  next  half  hour  witli  my 
case. 

Mr.  Short:  I  don't  want  to  l)e  siin[)l(^-mind(^d,  Init 
what  are  you  suggesting  that  I  didn't  suggest.  How 
do  we  differ? 

Mr.  Cromwell:  I  want  to  l)e  sure  that  counsel 
for  petitioner  mil  agree  that  should  we  proceed 
wdth  the  boat  issue  to  a  conclusion,  that  we  won't 
come  in  Monday  morning  Vvdth  rebuttal  witnesses. 
I  want  the  record  closed  as  far  as  the  boat  issue  is 
concerned  if  we  are  going  to  proceed  in  this  man- 
ner. 

Mr.  Griffin :  I  may  say  to  you  now,  sir,  that  with 
a  statement  of  that  kind  that  you  are  asking  us  to 
accept  your  witnesses  without  rebuttal,  we  will  not 
so  do.  We  don't  know  what  you  are  going  to  pre- 
sent. 

Mr.  Cromwell:    O.K.     Put  your  case  on  then. 

Mr.  Short:  That  is  what  I  thought  you  meant. 
I  call  the  Court's  attention  that  this  battery  of 
people  are  here  on  the  boat  issue,  these  last  items 
on  the  Docket  57751  and  57749  and  50,  relate  to 
Mr.  Sayres'  salary  from  two  corporations,  the  Jen- 
Cel-Lite  Corporation  and  the  American  Automobile 
Company,  Incorporated,  now  Stanley  Sayres,  In- 
corporated. 

On  the  first  of  those  docket  numbers  in  reference 
to  [139]  the  salary  item  itself,  the  taxpayer  con- 
cedes that  the  salary  item  which  is  in  the  amoimt 
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of  $3,200  is  properly  assessed,  but  that  the  negli- 
gence penalty  is  improperly  assessed. 

In  reference,  however,  to  Docket  57749  and  50, 
the  taxpayer  challenges  both  the  assessment  of  sal- 
ary and  penalty.  I  will  cover  briefly  in  tliis  brief 
opening  statement,  the  Jen-CehLite  matter.  Both 
of  these  things  arise  on  error  by  bookkeeping  or 
accounting  personnel  in  confusing  the  fiscal  years  of 
the  indi^ddual  taxpayer  and  the  corporation  paying 
the  salary. 

The  Jen-Cel-Lite  Corporation — well,  Stan  Sayres 
himself  at  all  times  material  to  this  controversy 
and  now,  was  on  a  fiscal  year  of  October  31st  as  I 
think  the  record  already  demonstrates.  In  Novem- 
ber, 1949,  Jcn-Cel-Lite  Corporation  declared  and 
fixed  Mr.  Sayres  salary  at  $4,000  for  the  period 
July  1  to  November  30,  1949.  They,  by  that  cor- 
poration by  the  way,  is  on  a  calendar  year  of  No- 
vember 30th.  Commencing  December  1,  1949,  his 
salary  was  to  be  $800  a  month.  It  is  readily  appar- 
ent that  the  $4,000  salary  from  July  to  November  is 
likewise  $800  a  month.  By  reason  of  Sayi*es'  per- 
sonal return  being  on  a  calendar — fiscal  year  end- 
ing October  31,  it  is  also  at  once  apparent  that  at 
the  time  that  salary  was  declared  to  him  his  taxable 
year  had  already  closed.  And  in  fact,  may  well  have 
filed  his  return  for  all  I  know. 

The  Court.:    Was  he  on  a  cash  l)asis,  too?  [14-0] 

Mr.  Short:  Yes,  he  individually  is  on  a  cash 
basis,  therefore  there  was  credited  to  his  account 
in  the  Jen-Cel-Lite  Corporation  the  $4,000  salaiy 
covering  a  five-month  period,  four  months  of  which 
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were  in  his  previous  fiscal  year  and  that  constitutes 
the  $3,200  item,  and  the  remainder,  of  course,  went 
into  his  next  successive  year  which  caused,  when 
he  filed  his  return  he  filed  it  on  the  basis  of  $800 
a  month  as  of  October  31,  1950,  and  failed  or  ac- 
countants failed  to  pick  up  the  retroactive  $3,200 
that  happened  to  have  fallen  into  his  previous  fiscal 
year,  but  by  reason  of  the  time  of  the  declaration, 
had  already  been  filed. 

In  the  American  Auto  salary,  that  is  not  quite 
that  simple.  The  American  Automobile  Company 
was  on  a  fiscal  year  of  April  30.  Up  until — at  all 
times  prior  to  April  30,  1948,  that  is,  at  all  times 
material  at  least,  Mr.  Sayres'  salary  as  president  of 
American  AutomolDile  Company,  was  $30,000  a  year. 
On  April  23,  1948  the  record  will  show  that  his 
salary  was  increased  to  an  annual  salary  of  $42,000 
a  year  and  that  would  be  effective  for  the  year 
ending — ^well,  strike  that.  Again  in  that  year  Mr. 
Sayres'  personal  return  was  on  an  October  31st 
fiscal  year.  That  resulted — when  the  accoimtant 
called  Mr.  Harry  Potter,  who  is  the  treasurer  of 
American  Auto,  to  inquire  as  to  the  present  status 
of  Mr.  Sayres'  salary,  he  was  advised  correctly  that 
his  salary  was  $42,000  a  year.  The  accountant,  who 
is  Mr.  Peterson,  now  deceased,  automatically  di- 
vided that  [141]  by  12  and  posted  to  liis  accoimt 
that  figure  which  by  reason  of  the  difference  in  fiscal 
years,  caused  an  additional  thousand  dollars  a  month 
to  accrue  to  Sayres  for  November,  December,  Jan- 
uary, February,  March  and  April,  that  is,  for  the 
period  between  the  end  of  his  fiscal  year,  October 
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31st,  and  the  beginning  of  the  declaration  of  the 
$42,000  salary,  effected  May  30,  1948,  so  that  $8,000 
difference  is  the  matter  in  issue. 

There  are  two  docket  numbers  because  separate 
returns  were  filed,  and  there  is  $3,000  on  each  re- 
turn. The  evidence  will  show  that  Mr.  Sa3n-es  does 
not  in  either  corporation  or  in  any  corporation, 
draw  a  monthly  salary  check.  These  are  by  post- 
ings to  his  account  and  drawings  from  the  accoimt 
in  amounts  wdiich  bear  no  relation  to  his  monthly 
salary  when  the  return  was  filed  he  personally  did 
not  know  of  the  situation  that  is  related  here,  your 
Honor,  and  the  evidence  will  show^  that  it  was  liis 
intent,  and  the  intent  of  the  corporation,  to  declare 
him  a  salary  of  $42,000  per  year,  but  not  more  than 
$42,000  in  any  one  year,  but  the  actual  confusion  is 
Peterson's  assmiiption  as  the  Court  can  appreciate 
almost  without  the  testimony,  the  false  notion  that 
the  fiscal  year  of  both  the  corporation  and  the  tax- 
payer were  the  same. 

The  evidence  will  also  show  that  during  that 
period  of  time  when — ^you  see,  these  two  salaries 
and  these  two  corporations  are  both  charged  to  the 
same  taxable  period,  but  there  was  never  any  period 
of  time  in  that  area  when  the  W-2  would  ever 
agree  with  the  actual  amount  received  by  the  [142] 
taxpayer  because  of  the  fiscal  year  not  coinciding 
not  only  between  Sayres  and  American  Auto,  hnt 
between  American  Auto  and  Jen-Cel-Lite.  So  the 
W-2  would  b(^  no  indication  that  there  w^as  anytliing 
amiss.  And  it  is  our  contention  that  as  far  as  the 
American   Auto   salary  is   concerned,   the   amount 
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was  not  actually  received  by  the  taxpayer,  that  the 
negligence  penalty  does  not  lie  in  the  Jen-Cel-Lite 
case.  However,  57751,  we  concede  that  despite  the 
fact  the  taxpayer  didn't  know  it,  that  amount  was 
received  and  is,  therefore,  as  far  as  the  salary  was 
concerned,  is  conceded,  but  the  negligence  penalty 
is  challenged. 

The  Court:     The  negligence  penalty  was  what? 

Mr.  Short :  A  five  per  cent  penalty  was  assessed, 
not  that  item  as  segregated,  but  against  the  total 
adjusted  item  which  I  think  includes  the  boat  issue 
as  well,  the  entire  1949  and  '50  readjustment. 

Mr.  Cromwell :    It  includes  only  the  salary  issue. 

The  Court:  What  is  that  negligence  penalty, 
failure  to  fiJe  an  estimate  or  a  timely  return  or 
what? 

Mr.  Cromwell:  That  is  a  failure  to  properly  re- 
port your  income,  your  Honor. 

The  Court :  I  am  very  glad  to  have  that  explana- 
tion. It  wasn't  entirely  clear  to  me.  It  is  rather 
complex,  but  I  suppose  it  will  clear  up. 

Mr.  Short :  The  accountant  can  explain  the  man- 
ner in  which  the  error  occurred  in  both  instances. 
I  am  not  sure  the  [143]  taxpayer  can,  but  I  will 
call  him  for  the  purpose  of  stating 

The  Court  (interrupting) :  Let  us  move  right 
along,  tlien. 

Mr.  Short:     Call  Mr.  Sayres. 
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STANLEY  S.  SAYRES 
having  been  previously  sworn,  was  recalled  and  tes- 
tified further  as  follows: 

Redirect  Examination 

Q.  (By  Mr.  Short) :  Mr.  Sayres,  you  have  pre- 
viously been  sworn.  A.     Yes. 

Mr.  Short :    Will  you  mark  this. 

The  Clerk:  Petitioner's  Exhibit  7  for  identifica- 
tion. 

(Petitioner's    Exhibit    No.    7    was    marked 
for  identification.) 

Mr.  Short:    Will  you  mark  this. 

The  Clerk:  Petitioner's  Exhibit  8  for  identifica- 
tion. 

(Petitioner's  Exhibit  No.  8  was  marked  for 
identification.) 

Mr.  Cromw^ell :  Your  Honor,  this  negligence 
penalty  is  assessed  on  the  whole  deficiency,  but  it 
specifically  relates  to  failure  to  report  the  full 
amount  of  salary. 

Mr.  Short:  As  I  imderstand  the  negligence  is 
claimed  on  these  items  I  just  referred  to,  but  it  is 
computed  on  the  basis  of  the  entire  returns.  [144] 

The  Court:    AYliat  is  that  provision  of  the  law? 

]\Ir.  Cromwell:     293- A. 

The  Coui-t-:    It  is  on  the  whole  deficiency? 

Mr.  Short:     Yes. 

Q.  (By  Mr.  Short)  :  Mr.  Sayres,  I  hand  you 
what  lias  ))een  marked  for  identification  as  Peti- 
tioner's Exliil)it  8  and  I  will  ask  you  if  that  is 
your  signature  as  president  on  those  minutes? 
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A.     Yes. 

Q.     And  that  is  the  signature  of  Ralpli  Hanson? 

A.     Well,  Ralph  was  secretary  at  that  time. 

Q.    And  that  is  his  signature,  is  it? 

A.    Yes. 

Q.  And  that  is  the  original  minutes  of  the  meet- 
ing of  the  Board  of  Directors  of  American,  for 
April  23,  1948,  is  it  not?  A.     Yes. 

Mr.  Short:    I  will  offer  Petitioner's  Exhibit  8. 

Mr.  Cromwell:     Resx)ondent  has  no  objection. 

The  Court:    It  will  be  received  in  evidence. 

(Petitioner's  Exhibit  No.  8  was  received  in 
evidence.) 

Q.  (By  Mr.  Short) :  Mr.  Sayres,  those  minutes 
reflect  that  on  that  date,  April  23,  1948,  your  salary 
was  increased  to  $42,000  a  year?  A.     Yes. 

Q.    T\^iat  was  your  salary  prior  to  that  time? 

A.     Thirty,  as  I  recall  it. 

Q.     You  attended  that  meeting,  I  take  it? 

A.    Yes. 

Q.  And  v^ould  you  state  what  the  intention  of 
you  and  the  other  directors  in — as  to  that  $42,000 
salary,  as  to  when  it  Avas  to  commence? 

A.  Well,  there  was  certainly  no  intention  to 
make  it  retroactive,  never  a  thought  in  the  world  of 
that. 

Q.  What  was  it  that  it  was  contemplated  that 
you  would  be  paid  in  any  one  year? 

A.     $42,000. 

Q.  Do  you  draw,  Mr.  Sayres,  a  salary  check 
or  have  you  ever  drawn  a  uniform  monthly  salary 
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check,  from  American  Automobile?  A.     No. 

Q.     How  about  the  Jen-Cel-Lite  Corporation? 
A.     I  have  drawn  a  regular  salary  check  from 
Jen-Cel-Lite  since  I  felt  it  could  pay  me  a  salary. 

Q.     That  hasn't  always  been  true? 
A.     That  is  right. 

Q.  When  did  you  first  discover  that  there  had 
been  appropriated  to  the  period  November,  Decem- 
ber, January,  Februar}^,  March  and  April,  ending 
April,  1948,  an  additional  $1,000  a  month  to  your 
salary?   [146] 

A.  Not  until  Mr.  Scott  told  me  and  that  was 
long  after.    I  can't  recall  just  how  long. 

Q.  Were  you  at  any  time  aware  that  you  were 
being  credited  ^^dth  a  salary  of  anything  in  excess 
of  the  amount  stated  in  that  resolution? 

A.  No,  certainly  I  would  have  corrected  it  if 
I  had  have  been. 

Q.  Now,  in  reference  to,  well  again  in  the — this 
covers  the  same  year  in  the  Jen-Cel-Lite  CoiT;)ora- 
tion  wlien  your  salary  in  the  sum  of  $800  a  month 
was  declared,  v^hen  were  you  first  aware  that  the 
$800  for  the  last  four  months  of  your  fiscal  year 
ending  October  31,  1948  was  unreported  on  either 
your  return  for  the  fiscal  year  ending  October  31, 
1949,  or  October  31,  1950? 

A.  W(^l],  also  at  the  time  Mr.  Scott  told  mo 
about  it. 

Q.     W(»re  yoii  in  the  jiractice  of  furnishing  at 
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that  time  Harold  Scott  and  Company,  with  the  in- 
formation necessary  to  compnte  your  return? 

A.    Yes. 

Q.  What  infonnation  did  you  furnish  to  Harold 
Scott  and  Comj)any  covering  these  periods? 

A.  Well,  I  imagine  that  it  was  about  the  stand- 
ard practice,  what  interest  I  might  have  paid,  what 
donations,  any,  well,  income  from  dividends  or  any- 
thing of  that  nature. 

Q.  Do  you  have  a  recollection  as  to  how  the 
matter  of  [147]  what  your  salary  for  that  period 
was,  how  that  was  established  by  Harold  Scott  and 
Company  and  l)y  whom  in  Harold  Scott  and  Com- 
pany? 

A.  Well,  I  understand  this  whole  set  of  errors 
was  made  by  Mr.  Peterson. 

Q.  Did  he  call  your  office  in  reference  to  what 
your  salary  was? 

A.  He  called  and  talked  to  Mr.  Potter,  so  I  am 
informed. 

Mr.  Short:  Can  I  interrupt  the  witness  a  min- 
ute. Mr.  Griffin,  is  that  your  signature  on  Exhibit 
7  as  secretary  of  the  American  Automobile  Com- 
pany? 

Mr.  Griffin:    Yes,  sir. 

Mr.  Short:    I  will  offer  Exhibit  7. 

Mr.  Cromwell:     No  objection. 

Mr.  Short:  That,  if  the  Court  please,  identifies 
the  minutes  for  the  succeeding  year,  and  identifies 
the  salary  for  the  succeeding  year. 
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(Petitioner's  Exhibit  No.  7  was  received  in 
evidence.) 

Q.  (By  Mr.  Short) :  I  hand  you,  Mr.  Sayres, 
what  will  be  marked  for  identification  as  Petition- 
er's Exhibit  9,  and  I  will  ask  you  if  that  is  your 
signature   on   that   document?  A.     Yes. 

Q.  And  as  President  of  American  Automobile 
Company?    [148]  A.     Yes. 

Q.  And  the  signature  of  Ralph  Henson  as  sec- 
retary? A.     Yes,  that  is  right. 

Mr.  Short:  May  I  correct  the  record.  What  I 
referred  to  as  Exhibit  7  wiien  I  handed  it  to  the 
Court  is  actually  the  meeting  of  the  Board  of  Direc- 
tors of  Jen-Cel-Lite,  and  what  will  be  marked  as 
Exhibit  9  is  the  $42,000  salary  resolution  for  the 
year  1949. 

The  Court:  Exhibit  7  will  be  received  in  evi- 
dence. 

Mr.  Cromwell:    I  have  no  objection  to  Exhi1)it  9. 

The  Court:  Exhibit  9  also  will  be  received  in 
evidence. 

(Petitioner's  Exhibit  No.  9  w^as  marked  for 
identification  and  received  in  evidence.) 

Mr.  Short:     I  think  that  is  all. 

Mr.  Cromwell:     Respondent  has  no  questions. 

The  Court:     You  are  excused. 

(Witness   excused.) 

Mr.  Shoit:     Call  Mr.  Scott. 
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having  been  previously  sworn,  was  recalled  and  tes- 
tified further  as  follows: 

Direct  Examination — (Contiinied) 

Q.  (By  Mr.  Short):  Mr.  Scott,  your  Harold 
Scott  Company  was  handling  the  [149]  returns  of 
American  Automobile  Company,  Incorporated,  Jen- 
Cel-Lite  and  Mrs.  Sayres,  for  the  year  1949  and 
1950,  were  you  not?  A.     Yes,  sir. 

Q.  Are  you  acquainted  with  the  error  to  which 
I  made   reference   in  my  opening   statement? 

A.    Yes,  I  am. 

Q.  Correcting — calling  your  attention  to  the  one 
in  reference  to  the  American  Automobile  Company, 
the  salary  of  $42,000  which  was  declared  in  April, 
1948,  would  you  explain  in  what  manner  those  en- 
tries were  made  and  how  the  returns  were  made 
up? 

A.  T^Tien  Mr.  Sayres  came  in  to  make  his  return 
for  the  year  ended  19 — October  31,  1948,  he  gave 
Mr.  Peterson,  who  had  been  v^th  me  for  about  25 
years,  he  had  been  a  very  reliable  man,  and 

Q.  (Interrupting)  Let  me  interrupt  you.  Is 
he  dead?  A.     Yes. 

Q.     When  did  he  die? 

A.     He  died  January  23,  1953. 

Q.     Proceed. 

A.  And  he  received  this  information  from  Mr. 
Sayres  as  had  been  customary  for  many  years,  and 
handled  the  supervision  of  audits  and  tax  returns 
for  these  companies.     For  some  reason  he  did  not 
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go  back  to  the  files  of  the  coi-poration  to  see  how — 
see  what  amoimts  had  l)een  credited  to  ilr.  Sayres, 
aiid  overlooked  [150]  a  credit  on  the  books  of 
American  Antonio])ile  Company  at  April,  1948,  of 
$12,000,  which  was  in  effect  giving  an  increase  start- 
ing with  Xovember  1,  1947,  through  March,  of 
$1,000  a  month.  And  since  the  company  was  on 
one  fiscal  basis  and  the  individual  on  another,  it 
just  got  overlooked  as  far  as  we  can  see.  We  can- 
n.ot  figure  out,  and  whether  Mr.  Peterson  was  negli- 
gent about  it.  He  made  the  mistake,  there  is  no 
question  about  it,  and  I  knew  nothing  of  it  until 
Mr.  Miller,  the  revenue  agent,  called  it  to  my  atten- 
tion. We  have  handled  several  hundred  returns  a 
year  and  ^^dtll  the  split  years  and  wT.tliholdings  that 
do  not  agree  it  is  a  difficult  thing  to  always  catch 
every  item. 

Q.     Do  you  know  of  any  manner  in  which 

A.  (Interrupting)  One  point  I  would  like  to 
make  also.  It  was  just  absolutely  no  intent  of 
anything,  no  negligence  of  anyone  in  this  matter  in 
any  way,  as  far  as  I  can  see.  We  tried  our  best 
to  keep  our  returns  correct. 

Q.  Is  there  any  way  that  you  can  conceive  of 
that  this  matter  would  come  to  the  attention  of  Mr. 
Sayres  ? 

A.  No,  I  do  not,  because  ho  did  not  go  to  his 
ledgers  and  look  to  see  what  entries  were  put  on. 
Tliis  entry  of  $12,000,  ]Mr.  Peterson  sent  up  to  the 
company  to  put  on  the  books  and  credit  SayiTs' 
account  witli  tlio  $12,000. 
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Q.  Tlia.t  book  entry  does  not  repr(*sent  actual 
disl)urs(»ni(^nts  in  money  to  Sayres? 

A.     It  is  just  journal  voucher.  [151] 

Q.  Would  tlie  W-2  issued  l).y  the  corj)oration  to 
the  person  receiving  the  salary  either  reflect  or  put 
Mr.  Sayres  on  notice  of  the  er]*or  that  was  made? 

A.  I  don't  believe  so,  unless  a  person  was  very 
familiar  and  checked  out  the  v/ithholding  with  the 
amount  of  salary  they  would  not  notice  it.  Peter- 
son didn't  notice  it  and  the  withholding  was  made. 

Q.  Well,  the  withholding  corporations  and  the 
individuals,  three  of  them 

A.     (Interrupting)    That  is  correct. 

The  Court:     Off  the  record. 

(Discussion  off  the  record.) 

The  Court:     On  the  record. 

Q.  (By  Mr.  Short)  :  Your  remarks  in  reference 
to  absence  of  negligence  did  you  mean  them  to  ap- 
ply to  the  other  item  of  $3,200  in  the  Jen-Cel-Lite 
as  well? 

A.  Yes,  I  did.  There  is  one  thing  that  I  would 
like  to  add  in  respect  to  this  salary  situation,  that 
I  have  offered  the  agent  and  also  the  appellate 
staff  the  opportmiity  to  assess  the  corporation  dis- 
allowing the  salary  and  let  Mr.  Sayres  take  a 
charge  back  to  his  accoimt  to  rectify  whatever  dam- 
age was  done  by  it,  but  I  could  not  get  any  agree- 
ment. 

Mr.  Short:    I  believe  that  is  all.  [152] 
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Cross  Examination 

Q.  (By  Mr.  Cromwell) :  Mr.  Scott,  were  you 
present  when  Mr.  Peterson  and  Mr.  Sayres  talked 
about  this  matter? 

A.  I  can't  say  offhand  that  I  w^as.  I  was  pres- 
ent many  times  when  Mr.  Sayres  was  in  the  office, 
whether  at  that  time  or  not  I  can't  answer  that. 

Q.  Then  how  do  you  know  what  went  on  in  Mr. 
Peterson's  mind  about  this  matter? 

A.    He  discussed  it  with  me  many  times. 

Q.    When  did  he  discuss  it  with  you? 

A.    When  the  agent  got  into  the  examination. 

Q.  Which  was  several  years  after  this  taxable 
year,  is  that  correct? 

A.  I  was  looking  at  these  papers  and  in  Mr. 
Peterson's  writing  and  I  think  it  was  in  1951,  No- 
vember 21,  '51,  was  when  I  believe  that  the  agent 
was  in  on  this  matter  and  then  at  that  time  it  was 
discussed  very  thoroughly  with  all  of  us. 

Q.  Did  you  tell  Mr.  Miller  nbout  Mr.  Peterson 
making  these  mistakes? 

A.     Did  I  tell  Miller? 

Q.     Yes,  at  the  time  of  the  examination? 

A.  I  don't  remember  of  making  any  direct  state- 
ment to  Miller  as  to  what  mistakes  Peterson  had 
made,  but  T  know  there  was  a  general  discussion 
with  Miller  as  to  what  had  happened.  ^Vliat  I  said 
to  Millc^r  and  what  Miller  said  to  me  and  whether 
[153]  Petc^rson  was  there  or  not,  I  can't  recall  at 
this  time.    It  is  five  or  six  yeai^s  ago. 

Q.     When  did  Peterson  die,  Mr.  Scott? 
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A.     January  23,  1953. 

Q.  Did  you  make  the  journal  vouchers  that  cor- 
rected the  amounts  of  salaries  to  Mr.  Sayres? 

A.     Did  I  i^ersonally  make  them? 

Q.     Yes.  A.     No,  sir. 

Q.  You  stated  on  direct  examination,  I  believe, 
that  Mr.  Peterson  didn't  go  ])ack  and  look  at  the 
books,  is  that  correct? 

A.  Mr.  Peterson  did  not  go  to  our  working 
papers  in  our  office,  our  audit  papers  that  we  had 
made  examinations  of  both  of  these  companies,  and 
he  did  not  reconcile  the  deductions  for  salaries  with 
Sayres'  personal  returns. 

Q.  How  do  you  know  he  didn't  do  that,  Mr. 
Scott?  A.    Because  he  said  he  didn't. 

Q.  Did  you  discuss  this  matter  with  Peterson 
in  anyone  else's  presence? 

A.     Yes,  I  believe  I  did. 

Q.     Who  was  that? 

A.  I  believe  Mr.  Sayres.  I  can't  say  positively, 
but  the  matter  was  an  issue  of  a  great  deal  of  dis- 
cussion and  whether  I  discussed  it  with  the  whole 
office  staff  or  just  one  or  others,  I  can't  answer. 

Q.  Mr.  Scott,  did  Mr.  Sayres  ever  tell  you 
that  if  the  negligence  penalty  was  assessed  in  this 
case  that  you  would  have  to  pay  it? 

A.    Well,  he  said 

Q.     (Interrupting)    Yes  or  no,  Mr.  Scott? 

A.     I  don't  think  he  said  it  in  exactly  that  way. 

Q.     How  did  he  say  it? 

A.     That  is  what  I  was  trying  to  explain  to  you. 
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I  thiiik  that  Sayi^es  felt  veiy  definitely  there  was 

neglect  in  oiu'  office,  that  it  should  have  been  picked 

up,  and  Peterson  did  not  do  wliat  he  should  have 

done. 

Q.  Did  you  super\i.se  Peterson's  work,  Islr, 
Scott? 

A.  Well,  Peterson  was  a  partner  with  me,  and 
I  depended  upon  him  a  great  deal. 

Q.    Did  you  supervise  his  work,  Mr.  Scott? 

A.    Oh 

Q.     (Internipting)    Yes  or  no. 

A.  I  can't  answer  it  yes  or  no.  Because  it  isn't 
possible.  Some  of  his  work,  yes,  I  did  veiy  care- 
fully supervise  it,  other  things  would  happen  that 
he  would  take  charge  of  and  do. 

Q.  Did  you  supervise  his  work  with  respect  tx> 
this  salary  matter  of  Mr.  Sayi'es?  A.     Xo. 

Q.     You  did  not? 

A.     Xo,  I  knew  nothing  of  it  at  all.  [155] 

Q.  Did  you  ad^ase  Mr.  Peterson  that  if  you  had 
to  pay  the  negligence  penalty  that  he  in  turn  would 
have  to  pay  it?  A.     I  did  not. 

Mr.  Cromwell:    That  is  all. 

Redirect  Examination 
Q.     (By  Mr.  Shoi-t) :     Was  Petei'son  a  certified 
public  accoimtant?  A.     He  was. 

Q.     And  was  he  a  partner  of  youi*s? 
A.    Yes,  sir. 

Q.     For  how  long  a  period  of  time? 
A.     Almost  20  vears. 
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Q.  Was  he  normally  a  relia])l(s  aeenrato,  corti- 
fied  i)iil)lic  accountant? 

A.     lie  had  been  for  many  years. 

Q.     Did  you  have  confidence  in  him? 

A.     I  had  a  great  deal  of  confidence  in  him. 

Mr.  Short:     That  is  all. 

Mr.  Cromwell:     No  questions. 

Mr.  Short:  Tliat  is  the  petitioner's  case,  with 
the  excex)tion  of  this  summary,  this  simimary  of 
Mr.  Scott's. 

Mr.  Cromwell:  I  think,  your  Honor,  that  is 
probably  a  logical  point  to  stoix 

The  Court:    Off  the  record. 

(Discussion  off  the  record.)   [156] 

The  Court:     On  the  record. 

Mr.  Cromwell:  I  think  that  respondent,  in  the 
next  fcAv  minutes,  can  proceed  with  his  case  on  this 
boat  issue  and  some  of  these  witnesses  are  being 
inconvenienced  by  being  here,  your  Honor. 

Call  Mr.  Ted  Jones,  please. 

Mr.  Short:  Subject  to  the  summaries  to  be 
made  by  Mr.  Scott  for  the  respondent  and  subject 
only  to  the  brief  testimony  of  Mr.  Harry  Botter 
on  Monday  in  reference  to  a  telephone  call  from 
Peterson,  subject  only  to  those  two  items,  the  peti- 
tioner will  rest  at  this  time. 

The  Court:  Will  the  government  go  ahead  with 
its  case? 

Mr.  Cromwell:    Yes,  your  Honor. 
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TED  JONES 
was  called  as  a  witness  hj  and  on  behalf  of  the 
respondent,  and,  ha\ang  been  first  duly  sworn,  was 
examined  and  testified  as  follows: 

The  Clerk:  "Will  you  state  your  name  and  ad- 
dress, please? 

The  Witness:  Ted  Jones,  4624  South  170th, 
Seattle. 

Direct  Examination 

Q.  (By  Mr.  Cromwell)  :  Mr.  Jones,  what  is  your 
business?  A.     Boat  designer. 

Q.     How  long  have  you  been  in  that  business? 

A.  Earlier  it  was  merely  a  hobby  from  1927, 
and  the  last  few  years  it  has  been  my  business. 

Q.  Do  you  know  Stanley  Sayres,  the  petitioner 
in  this  case?  A.     Yes. 

Q.     How  long  have  you  known  Stanley  Sayres? 

A.     I  tliink  since  1939. 

Q.  Did  you  ever  design  any  boats  for  Mr. 
Sayres  ?  A.    Yes. 

Q.    What  boats  did  you  design? 

A.     Slo-Mo-Shun  III,  IV  and  V. 

Q.     Did  you  also  build  those  boats? 

A.     I  built  No.  Ill  in  my  l)asement  at  home 

Q.     (Interrupting)    The  entire  boat? 

A.  Up  to  the  deck,  the  bottom  and  the  stanchions 
which  were  vital  to  the  speed  and  performance  of 
the  boat,  I  ))uilt  those  in  my  home,  and  the  rest  of 
it  was  done  out  at  Jensen's,  the  engine  installation 
and  the  deck  and  cowling. 

Q.     Did  you  build  Slo-Mo-Shun  IV  or  V? 
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A.  Not  IV,  I  engineered  No.  IV,  l)ut  I  l)nilt 
No.  V  with  the  assistance  of  two,  and  sometimes 
three,  of  Mr.  Jensen's  boat  builders. 

Q.     Was  Slo-Mo-Shmi  IV  entirely  your  design? 

A.    Yes,  it  was. 

Q.     Was  Slo-Mo-Shun  V  entirely  your  design? 

A.     Yes,  it  was. 

Q.     Th(^se  were  unlimited  hydroplanes? 

A.    Right. 

Q.  Have  you  had  occasion  to  design  other  un- 
limited hydroplanes  for  anyone? 

A.     Yes,  I  have. 

Q.     Will  you  state  briefly  who  they  were? 

A.  I  designed  the  Breathless  for  J.  Murphy  and 
Miss  Thriftway  for  the  Associated  Grocers,  and  the 
Rebel  Suh  and  Gail  VI. 

Q.  Have  you  ever  designed  any  boats  for  Mr. 
Henry  J.  Kaiser? 

A.  I  have  designed  him  a  hull  which  is  under 
construction  at  this  time.  Also  the  Wahoo  for  Bill 
Boeing,  Jr. 

Q.     Is  that  Boeing  of  Boeing  Aircraft? 

A.  Right.  And  the  Shanty  for  W.  T.  Wagner 
of  Phoenix,  Arizona,  and  a  spare  hull  for  the  two 
of  them,  and  I  have  redesigned  the  Gails,  Such 
Crust,  Temple,  the  Supertes. 

Q.    Who  ov^Tis  the  Temple? 

A.     Guy  Lombardo. 

Q.    And  who  owns  the  Gails? 

A.     Joe  Shaneth. 

Q.    And  the  Such  Crusts? 
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A.     Jack  Shaf er. 

Q.     Of  what  is  Mr.  Shafer?  [159] 

A.     Detroit. 

Q.  Have  you  ever  been  written  up  in  any  na- 
tional magazines? 

A.     A  good  many  times,  yes. 

Q.    Will  you  tell  us  for  instance,  which  ones? 

A.     Well,  the  last 

Q.  (Interrupting)  Just  the  ones  that  come  to 
your  mind  at  this  time. 

A.  In  Sports  Illustrated  and  in  Tnie  and  in 
Yachting,  Motor  Boating,  Sea,  Pacific  Motor  Boat, 
a  good  many  others  I  don't  recall. 

Q.  Are  you  a  member  of  the  American  Power 
Boat  Association?  A.    I  am. 

Q.  Are  you  a  member  of  the  American  Power 
Boat  Association  as  an  owner  or  as  a  driver? 

A.     OAvner  and  driver. 

Q.  What  is  the — do  you  own  an  unlimited  hydro- 
plane that  you  race? 

A.     I  have  a  half  interest  in  Rebel  Suli. 

Q.  Have  you  raced  that  boat  in  any  Gold  Cup 
races? 

A.  No,  I  haven't,  I  had  it  raced  this  last  year 
by  Colonel  Shay,  I  was  too  1)usy  to  drive  it. 

Q.  IIow  long  have  you  been  a  meml)er  of  the 
American  Power  Boat  Association?   [160] 

A.     I  think  since  1934  or  '35. 

Q.  I  hand  you  Petitioner's  Exhibit  5,  which  is 
entitled,  ''Pro])eller,  American  Power  Boat  Asso- 
ciation, 1956  Rule  Book."    Will  you  examine  that 
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and  tell  me  if  that  mile  l)ook  is  the  same  that  is  the 
rule  book,  assuming  they  had  a  rule  l)ook  in  1950, 
is  that  the  same  as  that? 

A.  It  is  the  same  size,  it  has  the  same  prefixes 
here. 

Q.  To  your  knowledge  do  you  know  if  the  rules 
have  changed  between  1950  and  1956,  the  Ameri- 
can Power  Boat  Association  rules? 

A.  Oh,  the  rules  change  constantly  in  some  small 
amounts. 

Q.  So  the  rules  according  to  this  book,  would 
not  necessarily  be  the  rules  according  to  the  book 
that  was  issued  in  1950? 

A.     Not  necessarily. 

Q.     Or  1949,  for  instance? 

A.  No,  they  change  with  the  boats  and  the- 
speeds  and  conditions. 

Q.  I  hand  you  Petitioner's  Exhibit  1,  which  is 
entitled  "Agreement",  dated  July  17,  1950,  and  I 
refer  you  to  page  2,  is  that  your  signature? 

A.     It  is. 

Q.  Will  you  explain  just  what,  under  what  con- 
ditions you  signed  this  contract? 

A.     Well,  it  turned  out  that [161] 

Mr.  Short  (interrupting)  :  I  object  to  the  mate- 
riality of  this.  It  is  a  pretty  broad  answer  by  the 
witness.  I  don't  know  whether  the  ^\'itness  under- 
stands the  question. 

Mr.  Cromwell:     I  will  rephrase  the  question. 

Q.  (By  Mr.  Cromwell)  :  Did  you  sign  this  con- 
tract on  July  17,  1950?  A.     Yes,  I  did. 
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Q.  Under  what  circumstances  did  you  sign  this 
contract,  Mr.  Jones,  on  July  17,  1950? 

A.     I  was  in  Mr.  Sayres'  office. 

Q.     Here  in  Seattle?  A.    Yes. 

Q.  Have  you  ever  built  any  boats  mider  this 
contract  ? 

A.  I  built  Slo-Mo-Shun  V,  1  started  the  boat  in 
February,  the  latter  part  of  February,  in  1951,  so 
apparently — and  that  was  signed  in  '50.  Oh,  yes,  I 
did. 

Q.  You  have  no  other  agreement  for  building 
that  boat,  Slo-Mo-Shun  V? 

A.    No,  other  than  an  oral  stated  agreement. 

Q.  How  long  did  you  operate  under  this  con- 
tract, Mr.  Jones? 

A.  Until,  I  think  it  was  the  first  part  of  No- 
vember of  1951.  It  might  have  been  the  latter  part 
of  October. 

Q.  Was  that  after  you  finished  the  Slo-Mo- 
Shun  V? 

A.  Oh,  yes,  and  after  we  had  campaigned  it  for 
the  year  [162]  of  1951. 

Q.  Why  didn't  you  build  other  boats  imder  this 
contract  for  Mr.  Sayres  for  the  parties  of  the  first 
part? 

A.  It  would  have  been  for  Mr.  Sayres  had  he 
wanted  any  more.  And  we  just  completed  No.  V 
by  the  end  of  July,  1951,  and  that  took  care  of  the 
racing  season  for  that  year,  and  no  other  boats 
were   discussed. 
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Q.  AYas  that  ])uilt— was  Slo-Mo-Shun  V  biiilt 
for  the,  to  go  into  the  Gold  Cup  race  in  1951? 

A.  That  was  our  deal,  yes,  to  get  it  completed 
and  running  for  the  1951  Gold  Cup. 

Q.  Did  you  build  any  other  boats  while  this 
contract  was  in  effect  for  anybody  else? 

A.     No,  I  didn't. 

Q.     Why  didn't  you,  Mr.  Jones? 

A.  I  felt  obligated  to  it,  if  I  had  signed  it,  then, 
I  was  going  to  carry  through  with  it. 

Q.  Did  you  not  build  any  more  boats  under  this 
contract  because  of  some  disagreement  wtih  Mr. 
Sayres  ? 

A.  Well,  the  boats  would  have  to  have  been 
built  for  Mr.  Sayres  and  he  didn't  need  any  more 
at  that  time.  I  didn't  design  them  for  anyone 
else,  then,  imtil  I  think  January  of  1954,  I  let  al- 
most three  years  or  roughly  three  years,  go  by. 

Q.  Did  you  have  an  opportunity  to  build  boats 
for  anyone  else?  A.     Oh,  a  good  many.  [163] 

Q.    Were  you  approached?  A.     Yes,  I  was. 

Q.     And  why  didn't  you  build  those  boats? 

A.     Due  to  the  restraint  of  the  contract. 

Q.  Then  you  considered  that  a  restraining  con- 
tract? 

A.     I  feel  that  it  is,  yes,  or  was.  # 

Q.  Can  you  mxcntion  some  of  the  people  who  ap- 
proached you  to  build  boats  during  the  period  of 
this  contract,  during  the  period  this  contract  was  in 
effect? 

A.    Howard  Keck  of  Los  Angeles,  President  of 
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Superior  Oil  Company,  and  Mr.  Horace  Dodge, 
Jack  Shafer,  Joe  Shaneth,  Gordon  Thompson  of 
Canada,  two  other  men  in  Canada  whose  names  I 
don't  recall.  There  were  others  whom  I  can't  re- 
member at  this  time. 

Q.  Did  you  approach  Mr.  Sayres  and  ask  him 
if  you  could  build  those  boats? 

A.  I  did  in  July  of  1950,  July  21st  or  24th, 
right  after  the  Gold  Cup  race.  Horace  Dodge 
wanted  two  boats  iDuilt  at  that  time  for  a  veiy  good 
figure. 

Q.     What  was  that  figure? 

A.     $50,000  per  boat. 

Q.    What  did  Mr.  Sayres  tell  you? 

A.     That  we  wouldn't  l)e  building  for  anyone. 

Q.     Did  he  tell  you  why? 

A.  Well,  I  would  have  to  assume  so  that  there 
would  be  [164]  no  more  boats  in  Slo-Mo-Shim's 
speed  and  maneuverability  for  competition.  That 
was  what  I  gathered  from  the  conversation. 

Q.  Now,  considering  the  physical  structure  of 
the  Slo-Mo-Shim  IV  and  Slo-Mo-Shun  V,  could 
these  boats  be  used  on  rough  water? 

A.  Yes,  for  their  size  they  are  exceptionally 
seaworthy  and  l)uilt  very  sturdily  for  rough  water 
us[^e.     You  might  define  how^  rough. 

Q.  Such  water  that  perhaps  as  the  Navy  would 
use  tliom  in  an  open  sea,  as  P-T  boats  would  be 
used. 

A.  Not  under  the  28-foot  length  of  the  hulls, 
but  if  the  length  of  the  hulls  were  stretched  out  to 
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])ossibly  50  feet,  they  would  l>e  as  seaworthy  as  any 

50-foot  conventional  designed  P-T  l)oat. 

Q.     PTow  long  is  tlie  Slo-Mo-Shim  IV- 

A.     Twenty-eight  foot. 

Q.     How  long  is  the  Slo-Mo-Slmn  V? 

A.  Twenty-eight  foot  also.  The  only  difference 
between  the  tAvo  is  their  width,  Slo-Mo  V  is  seven 
inches  wider. 

Mr.  Cromwell:  Respondent  has  completed  his 
direct  examination. 

Cross  Examination 

Q.  (By  Mr.  Short) :  Mr.  Jones,  I  take  it  that 
when  you  and  Mr.  Sayres  signed  this  agreement, 
Exhibit  1,  you  were  anticipating  what  [165]  would 
happen  in  the  event  of  a  sale  either  of  the  boats 
of  the  design  or  of  the  class  that  you  had  designed, 
or  of  the  plans  for  those  boats,  were  you  not? 

A.    Yes. 

Q.  That  is  the  arrangement  provided  for  for 
you  in  that  agreement?  A.     That  is  right. 

Q.  Did  you  and  he  anticipate  that  that  might 
be  a  likelihood,  that  is  to  say,  that  the  design  may 
be  in  demand  for  boats  produced 

A.  (Interrupting)  My  entire  life  has  been  de- 
voted to  come  up  wdth  something  extremely  fast 
in  the  water,  and  I  was  very  sure  that  when  it  was 
proven  that  it  would  'finally  pay  off? 

Q.     And  be  profitable?  A.     Eight. 

Q.  And  you  ultimately  have  made  that  your 
career,  have  you  not?  A.     That  is  right. 
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Q.  And  these  boats  that  you  have  referred  to  as 
being  designed  by  you  for  various  people  through- 
out the  country  are  on  this  principle  of  the  IV  and 
V,  are  they  not?  A.     Yes,  they  are. 

Q.  And  at  the  time  that  that  design  was  per- 
fected in  IV  and  V,  it  was  a  revolutionary  design 
in  reference  to  the  [166]  construction  of  unlimited 
hydroplanes  which  preceded  it,  is  that  right? 

A.  As  far  as  the  unlimited,  yes,  but  it  was  iden- 
tical to  my  limited  boats  that  I  had  been  racing  for 
a  good  many  years. 

Q.  You  were  interested  and  prompted,  I  take 
it,  by,  and  are  now,  are  you  not,  by  profit  incentive 
as  well  as  a  natural  interest  in  the  subject,  are 
you  not?  A.     Yes. 

Q.  Do  you  now  make  your  living  or  is  your  in- 
come now  solely  derived  from  this  pursuit? 

A.     It  is. 

Q.  You  have  indicated  that  on  July  24,  1950,  it 
was  suggested  to  you — it  was  suggested  by  you  to 
Sayres,  that  you  had  available  the  offer  to  con- 
struct two  such  boats  for  $50,000  each? 

A.     Right. 

Q.  The  contract,  Exhibit  1,  was  signed  seven 
days  before  that?  A.     Yes,  it  was. 

Q.  Is  there  any  relationship  between  those  two 
instances?  A.     What? 

Q.  I  mean  is  it  pure  coincidence  that  on  July 
17th  you  signed  the  contract  to  build  boats  exclu- 
sively for  tJie  American  Properties  and  Sayres,  and 
on  July  24th  you  were  asking  permission  [167]  to 
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build  them  for  someone  else,  is  there  any  coinci- 
dence there? 

A.  Yes,  there  is.  The  Gold  Cuj)  race  was  on 
July  22nd,  and  the  concensus  of  opinion  of  all  east- 
em  boat  owners  and  drivers  was  that  the  Slo-Mo- 
Shun  couldn't  survive  the  water,  and  the  su]:)reme 
test  for  the  boat  would  come  during  the  Gold  Cup 
race,  and  it  caine  through  in  very  fine  shape  and 
immediately  I  was  besieged  with  these  persons  want- 
ing duplicate  boats. 

Q.  And  as  a  matter  of  fact,  before  that — well, 
before  IV  set  the  record  in  January  of  that  year, 
there  was  a  good  deal  of  derision  about  this  hull 
design,  was  there  not?  A.     Yes. 

Q.     That  it  was  a  back  yard  freak  of  some  kind  ? 

A.     That  is  what  we  liked  to  call  it. 

Q.     The  Detroit  people?  A.     Yes. 

Q.  In  August  of  1949  is  it  a  fair  statement  to 
say  that  at  least  you  and  Sayres,  possibly  Jensen 
at  that  time,  were  quite  enthusiastic  that  this  design 
was  going  to  do  something  rem.arkable? 

A.     I  was  convinced. 

Q.     Had  you  convinced  Sayres,  too? 

A.     I  think  I  had. 

Q.  Without  getting  into  the  detailed  matter  isn't 
it  a  fact  that,  Mr.  Jones,  that  prior — that  certain 
differences  developed  betw^een  you  and  Anchor  Jen- 
sen? [168] 

A.  That  is  true.  He  had  never  built  or  raced 
a  race  boat  before,  he  was  a  very  fine  cruiser  and 
sailboat  builder  and  his  preference  was  for  the  old 
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type  single  step  or  double-stex)  hydroplane,  and  he 

constantly  told  me  that 

Q.  (Interrupting)  I  don't  care  about  the  sub- 
ject matter.  I  just  am  curious  about  the  fact  as  to 
whether  or  not  there  was  a  certain  difference  be- 
tween you  and  him?  A.     Yes,  there  was. 

Q.  Had  that  progressed — that  got  worse  over  a 
joeriod  of  time,  did  it  not? 

A.  Yes,  he  wanted  the  boat  ]iea\y  and  I  wanted 
it  light. 

Q.  Was  there  a  draft  of  an  agi^eement  prepared 
preceding  this  Exhibit  1,  that  you  ultimately  signed 
which  had  Anchor  in  it?  A.     Yes,  there  was. 

Q.  And  I  take  it  that  was  not  executed  by  all 
parties  ? 

A.     I  don't  miderstand  that  question. 

Q.  By  all  of  the  parties,  that  is  you  and  Anchor 
and  Mr.  Sayres,  on  behalf  of  American  Properties, 
did  not  sign  that  agreement  that  had  you  all  in  it? 

A.     No,  no,  I  didn't  sign  it. 

Q.  When  did  you  go  east,  did  you  say — well, 
state  it  again,  will  you? 

A.     Wlien  did  I  go  east? 

Q.    Yes.  [1(39]  A.     To  race  the  Gold  Cup? 

Q.  No,  when  would  you  say  that  you  loaii-ed 
company  with  American  Properties  and  Sayres  and 
Jensen  and  went  on  your  own? 

A.  I  think  it  was  aroimd  the  first  of  November, 
1951. 

Q.     Can  you  state  what  the  rule  of  the  American 
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Power  Boat  Association  was  in  1949  as  to  owner- 
ship and  entry?  A.     No,  1  can't. 

Q.  You  can't  state,  tlien,  whether  Exhil)it  5, 
tliose  rules  you  looked  at,  insofar  as  Rule  3  is  con- 
cerned, pertaining  to  ownership  and  entry  of  ini- 
liniited  class  boats,  whether  that  is  now  the  same 
as  it  was  in  1949? 

A.     I  couldn't  tell  you. 

Mr.  Short:     I  think  that  is  all. 

Mr.  Cromwell:  Respondent  has  no  further  ques- 
tions. 

The  Court:    Thank  you.    You  are  excused. 
(Witness  excused.) 

Mr.  Cromwell:  Respondent  rests  so  far  as  this 
phase  of  the  case  is  concerned,  concerning  the  boat 
issue. 

Mr.  Short:  Mr.  Sayres,  will  you  take  the  stand 
for  a  brief  moment,  please. 

STANLEY  S.  SAYRES 
called  as  a  witness  in  rebuttal  on  behalf  of  the 
petitioner,  having  been  previously  sworn,  testified 
further  as  follows: 

Mr.  Cromwell :  Pardon  me,  your  Honor,  I  think 
we  can  excuse  all  of  the  witnesses  except  perhaps 
Mr.  Jones,  and  [170]  I  ask  Mr.  Jones  to  remain  for 
just  a  few  minutes. 

Direct  Examination 
Q.     (By  Mr.  Short) :     Mr.  Sayres,  are  you  ac- 
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quainted  with  whether  or  not  the  iTile  on  owTiership 

and  entry  has  changed  since  1949? 

A.     No,  it  is  exactly  the  same  as  it  was. 

Q.  Would  you  state  whether  or  not — well,  I  bet- 
ter hand  you  the  exhibit.  I  show  you  Exhibit  1, 
and  direct  your  attention  to  paragraph  8,  w^hich  is 
on  the  end  of  that  agreement.  I  will  ask  you 
whetlier  or  not  the  notice  provided  for  therein  was 
ever  given  either  by  you  to  Jones  or  by  Jones  to 
you  ?  A.     No. 

Q.    I  didn't  hear  your  answer. 

A.     No. 

Mr.  Short:    That  is  all. 

Mr.  Cromwell:     No  questions. 

The  Court:     You  are  excused. 
(Witness  excused.) 

Mr.  Short:     That  is  the  end  of  rebuttal. 

The  Court:  Do  both  parties  rest  except  for  the 
reservation  that  we  had  in  the  record  a  half  hour 
ago? 

Mr.  Short:    That  is  correct. 

Mr.  Cromwell:     That  is  right. 

The  Court:    Is  it  possible? 

Mr.  Short:  May  I  suggest,  if  the  Comi:  please, 
I  am  [171]  advised  by  Mr.  Scott  that  he  consulted 
with  the  respondent  about  get+ing  together  with 
the  respondent  at  8:30  on  Monday  morning  and  in 
approximately  an  hour  and  a  half  they  could  con- 
clude and  have  something  ready  in  wiiich  case  I 
w^ould  suggest  that  we  commence  at  10  o'clock  if  that 
meets  with  your  views  on  it. 
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Mr.  Cromwell:  That  is  satisfactory  as  far  as 
respondent  is  concerned. 

The  Court:  There  were  three  things,  there  was 
the  matter  of  this  exhibit  to  be  prepared  from  the 
records,  the  matter  of  the  testimony  of  the  one  wit- 
ness, and  the — something  about  a  deposition. 

Mr.  Short:     I  doubt  you  want  a  deposition. 

Mr.  Cromwell:     No,  no. 

Mr.  Short:  Royal  Brougham  articles  are  all  in 
now\ 

Mr.  Cromwell:    They  are  in,  your  Honor. 

Mr.  Short:  So  there  are  just  those  tAVO  items  to 
complete  the  proof. 

The  Court:    Off  the  record. 

(Discussion  off  the  record.) 

The  Court:     On  the  record. 

We  will  recess  until  9:30  Monday  morning. 

(Whereupon,  at  5:30  o'clock  p.m.,  an  ad- 
journment was  taken  until  9:30  a.m.  Monday, 
April  21,  1956.)  [172] 

*  *      ^      -X-      * 

Court  of  Appeals,  U.  S.  Courthouse,  Seattle, 
Washington,  May  21,  1956. 

*  *    -x-    *    * 

The  hearing  in  the  above-entitled  matter  was 
convened  at  9:30  a.m.  before 

The  Honorable  Craig  S.  Atkins,  Presiding. 

Appearances:  Kenneth  B.  Short,  Esq.,  and  Tracy 
Griffin,  Esq.,  and  Harold  L.  Scott,  Esq.,  on  behalf 
of  the  Petitioner.  Gordon  M.  Cromwell,  Esq.,  on 
behalf  of  the  Respondent. 


216        American  Properties,  Inc,  et  al.,  vs. 

Proceedings 

The  Clerk:  We  ^Yill  proceed  with  the  case  on 
trial,  Docket  57748,  American  Properties,  Incor- 
porated, and  related  cases. 

Mr.  Cromwell:  First,  your  Honor,  I  would  like 
to  say  that  I  neglected  to  ask  the  Court  Friday 
for  permission  to  mthdraw  original  exhibits  put  in 
by  the  Respondent  and  substitute  photostats,  and 
I  now  make  that  request. 

The  Court:     Any  objection? 

Mr.  Short :  No.  I  wonder  if  the  Petitioner  may 
do  likewise?     We  have  our  original  resolution. 

The  Court:    That  is  agreeable  ^\ith  you? 

Mr.  Cromwell:     That  is  agreeable. 

The  Court:  Originals  may  be  Avithdrawni  and 
photostatic  copies  submitted  of  all  the  exhibits  that 
you  want  to  substitute. 

Mr.  Cromwell:  A  dispute  arose  Friday  with 
regard  to  the  expenditures,  the  amounts  paid  by 
the  corporation,  American  Properties,  Incorpo- 
rated, in  1949  and  1950,  on  the  building,  mainte- 
nance and  operation  of  these  boats. 

We  have  gotten  together  briefly  this  morning, 
and  the  Respondent  is  now  willing  to  stipulate  that 
it  agrees  that  the  amounts  shoAAni  on  Respondent's 
Exhibit  A,  which  is  entitled,  ''Reconciliation  of  Ex- 
penses disallowed  in  computing  net  income  of 
American  Properties,  Incorporated,  for  calendar 
years  1949  [176]  and  1950,  and  included  as  addi- 
tional income  to  Stanley  S.  and  Madeleine  A. 
Sayres,  in  fiscal  years  ended  October  31,  1949  and 
1950.'' 
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That  exhil:)it,  so  entitled,  at  the  bottom  carries  a 
summary  entitled,  ^* Adjustments  to  income  of  In- 
dividuals/' Tlie  totals  of  those  columns  are  the 
amounts  that  the  Respondent  is  willing  to  stipulate 
were  expended  by  American  Properties,  Incorpo- 
rated, the  tax  years  1949  and  1950,  respectively,  in 
the  building  or  maintenance  and  operation  of  the 
boats  in  question. 

For  the  purposes  of  the  record,  I  will  stipulate 
those  amoimts. 

The  total  amount  expended  by  American  Prop- 
erties, Incorporated,  in  1949,  as  shown  by  Exhibit 
A,  is  $16,401.51.  The  total  amount  expended  by 
American  Properties,  Incorporated,  for  1950,  is 
$16,595.31.  It  is  these  two  amoimts  w^hich  Respond- 
ent now  stipulates  were  expended  by  American 
Properties,  Incorporated,  in  the  respective  years, 
in  the  building  or  maintenance  and  operation  of 
the  boats  in  question. 

The  Court:  Is  that  agreeable  with  coimsel  for 
the  Respondent? 

Mr.  Short:    Yes,  sir,  it  is. 

Mr.  Cromwell:  I  have  one  witness  to  call  on  the 
salary  question,  imless  Petitioner 

Mr.  Short  (interrupting)  :  I  still  have,  you  know, 
[177]  Mr.  Potter,  and,  as  I  indicated  to  the  Court, 
I  have  a  couple  of  minutes  with  him.  I  don't  know 
whose  move  it  is.  I  have  forgotten  the  status,  whose 
case  it  is. 

Mr.  Cromwell:    You  may  proceed. 
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HARRY  POTTER 
was  called  as  a  witness  by  and  on  behalf  of  the  peti- 
tioner, and,  having  been  first  duly  sworn,  was  ex- 
amined and  testified  as  follows: 

The  Clerk:  Will  you  please  state  your  name 
and  address,  Mr.  Witness? 

The  Witness:  Harry  Potter,  1715  No^h  107th 
Street,  Seattle  33. 

Direct  Examination 

Q.  (By  Mr.  Short)  :  What  is  your  occupation, 
Mr.  Potter? 

A.  Office  manager  and  treasurer,  American 
Automobile  Company. 

Q.     How  long  have  you  been  in  that  capacity? 

A.  Well,  office  manager  since  1941,  treasurer 
since  about  '47,  I  believe. 

Q.  Did  you  ever  have  a  request  from  a  Mr. 
Peterson  of  Harold  Scott  &  Company  for  informa- 
tion relative  to  Sayres'  salary  with  American  Auto 
for  1949?  A.     Yes. 

Q.  Do  you  have  a  recollection  as  to  when  that 
call  was  [178]  made? 

A.  Not  definitely.  It  was  at  the  time  when  Mr. 
Peterson  was  preparing  Mr.  Sayres'  return  for  his 
'49  year,  it  ended  October  31,  1949,  and  it  was  some- 
time after  that,  I  don't  know  just  when  it  was. 

Q.     Do  you  recall  what  the  request  was? 

A.  Yes.  Mr.  Peterson  called  and  asked,  or  told 
m(^,  that  he  had  all  of  the  data  necessary  to  com- 
plete Mr.   Sayres'   return   except  his  salary,   and 
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would  I  please^  t(^ll  him  wliat  tlie  salary  was,  which 

I  did. 

Q.     Wliat  did  you  tell  him? 

A.     $3,500  ])er  month. 

Mr.  Short:     That  is  all. 

Mr.   Cromwell:     No   questions. 
(Witness  excused.) 

Mr.  Short:     Mr.  Sayres. 

STANLEY  S.  SAYRES 
recalled  as  a  witness  by  and  on  behalf  of  the  peti- 
tioner, having  been  previously  sworn,  testified  fur- 
ther as  follows: 

The  Clerk:    Mr.  Sayres  has  already  been  sworn. 

Redirect  Examination 

Q.  (By  Mr.  Short) :  Showing  you  what  has 
been  admitted  in  evidence  as  Respondent's  Exhibit 
A,  I  will  ask  you  whether  or  not  you  personally 
supervise  the  expense  of  the  construction  and  main- 
tenance [179]  and  operation  of  Slo-Mo-Shun? 

A.    Yes. 

Q.  Are  you  acquainted  with  the  figures  that  ap- 
pear on  that  exhibit?  A.     Yes. 

Q.  Are  the  items  of  capital  expenditure,  main- 
tenance and  operation  of  those  boats 

Mr.  Cromwell  (interrupting)  :    Your  Honor 


The  Court :  (interrupting)  :    Finish  the  question. 

Q.  (By  Mr.  Short) :  each  of  them  neces- 
sary and  reasonable  expenses  for  the  construction 
and  operation  of  the  boat? 
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Mr.  Cromwell:  If  we  are  going  into  that  evi- 
dence, we  will  have  to  put  the  liooks  and  records 
into  evidence,  so  I  will  have  a  chance  to  cross- 
examine  the  witness  on  tliem.  I  haven't  stipulated 
to  the  records,  I  have  stipulated  to  the  total 
amounts. 

The  Court*.     Off  the  record. 

(Discussion  off  the  record.) 

The  Court:     On  the  record. 

As  I  understand  the  government's  contention,  it 
has  disallowed  these  expenses  as  ordinary  and 
necessaiy  expenses  of  the  corporation,  and  that 
probably  the  burden  is  on  the  taxpayer  to  show 
that  they  are.  The  present  question  calls  for  a 
conclusion  of  the  witness  which  may  be  of  vital 
help  to  [180]  the  Court  in  deciding  that.  However, 
I  am  willing  to  take  his  statement.  I  therefore 
overrule  the  objection,  but  I  would  suggest  that  you 
might  want  to  fortify  it  for  the  purposes  of  clari- 
fying the  record  on  the  reasonableness  of  these  ex- 
penses. 

Mr.  Cromwell:  Respondent  notes  an  exception 
to  that  ruling,  your  Honor. 

The  Court :    The  exception  will  be  noted. 

Q.  (By  Mr.  Short) :  Will  you  answer  the  ques- 
tion now,  Mr.  Sayres. 

A.  W(»ll,  yes.  Should  I  answer  it  in  my  own 
way? 

Q.    Yes. 

A.  The  expenses  certainly  are  ordinary  and 
necessaiy  if  we  were  going  to  accomplish  anj^thing. 
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When  you  build  a  boat,  you  either  have  to  have  the 
engine  right  and  the  gear  box  right,  and  the  struts 
right,  and  rudder  has  to  be  right,  and  the  steering 
system,  or  the  boat's  a  failure,  and  certainly  there 
is  no  expense  that  went  into  that  picture,  neither 
at  that  time  nor  since,  that  was  anything  but  very 
necessary,  very  much  a  i)art  of  the  operation  of  the 
boats. 

Q.  Did  actually  more  items  of  expense  go  into 
the  boat  than  appears  on  that  exhibit? 

Mr.  Cromwell:  That  is  a  leading  question.  I 
object  to  that  question,  your  Honor. 

The  Court:    Do  you  withdraw  it? 

Mr.  Short:    Yes.  [181] 

Q.  (By  Mr.  Short):  Do  you  have  Exhibit  A 
before  you  now,  Mr.   Sayres?  A.     Yes. 

Q.  In  reference  to  that  item  A,  ^  ^Gasoline  and 
oiF'?  A.    Yes. 

Q.  Did  you  use  regular  gasoline  as  you  buy  at 
a  gas  station?  A.     No. 

Q.  Without  getting  into  the  chemical  specifica- 
tions, did  you  make  special  arrangements  to  procure 
that? 

A.  Yes,  at  that  time,  that  is,  that  is  what  was 
called  115,  140  octane,  and  I  arranged  to  get  that 
through  Standard  Oil  Company  this  year,  or  these 
two  years. 

Q.  This  item  appearing  as  ''Travel  expenses", 
al:)out  six  or  seven  items  down,  do  you  see  that? 

A.  Yes.  That  was  the  cost  of  taking  the  crew 
to  Detroit  preparatory  to  running  the  1950  Gold 
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Cup  race.    It  also  involved  bringing  the  crew  back 
home    from   Detroit,    and   then   returning    a    little 
over  a  month  later  to  rim  the  Harmsworth. 

Q.     Same  crew?  A.     Same  crew. 

Q.  How  many  people  did  that  consist  of,  on 
that  move?  A.     I  had  six  men. 

Mr.  Short:     That  is  all.   [1821 

Recross  Examination 

Q.  (By  Mr.  Cromwell) :  THiat  is  your  defini- 
tion of  ^'Ordinaiy  and  necessary  expense"? 

A.  My  definition  is  the  tilings  you  had  to  do 
to  make  it  successful. 

Q.    What  successful?  A.    The  boat. 

Q.     In  what  respect? 

A.  Well,  it's  pretty  much  a  matter  of  record,  it 
set  a  world  straightaway  record,  it  won  the  Gold 
Cup  and  it  won  the  Harmsworth  that  year. 

Q.  Regarding  the  travel  expense  question,  you 
have  Exhibit  A  there  before  you?  A.     Yes. 

Q.  I  wonder  if  you  will  tell  us  there  in  that 
first  column,  what  the  $5,229.27  represents.  Just 
how  mucli  does  that  represent,  as  far  as  hotel 
billi^  are  concerned,  for  instance? 

A.  In  hotel  l^ills,  the  crew  and  myself  were  in 
Detroit,  I  think,  al)out  roughly  seven  days  at  the 
time  of  the  Gold  Cup  race,  and  I  think  we  were 
there  perhaps  eight  days  at  the  time  of  the  Hanns- 
worth,  and  if  yon  take  six  men,  i^lus  my  own,  as 
I  recall  it,  w(^  i)aid  the  Whittier  Hotel  rates  around 
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$10  or  $12  a  day,  that  was  about,  and  I  had  to  feed 

them,  of  course,  so  that  would  take  quite  a  bit. 

Q.  To  what  extent  does  this  represent  train 
fare?    [183] 

A.  Whatever  the,  they  all,  as  I  recall  it,  they 
all  went  to  Detroit  by  air,  and  the  over-all  expense 
was  lessened  a  little  by  one  or  two  of  them  driv- 
ing a  new  car  back. 

Q.  What  was  the  dollar  figure  expended  in 
transportation  ? 

A.  Let's  put  it  this  way,  as  I  recall  it,  the  one- 
way airplane  fare  from  here  to  Detroit  is  around 
$130,  I  may  be  wrong  in  that,  but  it's  somewhere 
in  that  general  neighborhood,  and  some  of  them 
had  a  roimd  trip,  and,  mind  you,  there's  two  trips 
involved,  they  went  to  Detroit  and  returned  to 
Seattle,  and  then  to  Detroit  again,  and  they  had  to 
come  back,  so  I  think  there  is  a  sum  running  in 
there  around  a  thousand  and  two  himdred  dollars, 
perhaps. 

Q.     Did  you  take  Mrs.  Sayres  with  you? 

A.     Yes,  I  did. 

Mr.   Short:     I  would  like  this  marked. 

The  Clerk:     Exhibit  10  for  identification. 

(Petitioner's    Exhibit    10    was    marked    for 
identification.) 

Q.  (By  Mr.  Short)  :  Mr.  Sayres,  I  am  hand- 
ing you  what  has  been  marked  for  identification 
as  Petitioner's  Exhibit  10.  In  reference  to  the 
last  question  asked  you  about  Mrs.  Sayres,  can 
you  tell  us  what  that  exhibit  is?  A.     Oh 
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Q.     Is  that  your  handwriting?    [18-i] 

A.     Yes,  it  is. 

Q.     What  is  that  sheet  supposed  to  be? 

A.  Gold  Cup  expense  paid  by  personal  check, 
here  and  there,  I  wrote  my  personal  check,  and 
then  it  was  charged  back  to  the  company.  The  last 
item,  air  travel  expense.  Mrs.  Sayres  charged  to 
S.  S.  Sayres  personally. 

Mr.  Cromwell:    Will  you  put  that  in  e^adence? 

Mr.  Short:    Exhibit  10,  I  offer  Exliibit  10. 

Q.     (By  Mr.  Cromw^ell) :    Did  you  prepare  this? 

A.    Yes. 

Q.     When  did  you  prepare  it? 

A.  I  couldn't  answ^er  that  right  now.  I  don't 
know. 

Q.  Was  it  made  at  the  time  that  these  expenses 
were  incurred? 

A.    Well,  undoubtedly  after  I  returned. 

Q.  But  not  at  the  time  the  expenditures  were 
made? 

A.  Let  me  see  it  again,  please.  That  was  made 
immediately  after  the  Harmswoi-th  race,  that  fin- 
ished up  on  8-2. 

Q.     Immediately  after  the  Hamisworth  race? 

A.    Yes. 

Q.     8-2,  wliat,  1950?  A.     1950. 

Q.    And  wlien  was  the  Gold  Cup  race? 

A.     July  22nd.   [185] 

Mr.  Cromwell:  Your  Honor,  Respondents  ob- 
ject to  Petitioner's  Exhibit  10  marked  for  identifi- 
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cation,  on  the  l)asis  it  wasn't  made  contemporane- 
ous with  the  occuiTence  of  the  expenditures. 

The  Court:  I  don't  think  it  has  been  offered,  has 
it? 

Mr.  Short:  I  offer  it  now,  yes.  I  offer  it  for 
the  purpose  of  showing  tliat  it  is  a  directive  to 
someone  who  maintains  the  records.  It's  for  the 
last  entry  on  that  sheet,  directing — or  last  two 
entries,  directing  that  the  expense  of  Mrs.  Sayres' 
flight  to  Detroit  and  back  be  charged  to  S.  S. 
Sayres  individually,  and  not  to  either  American 
Auto  or  American  Properties. 

Mr.  Griffin  His  expenses  were  charged  to  Amer- 
ican Auto. 

Mr.  Short:    Yes. 

You  see,  in  the  entry  before  that,  it  charges  his 
ovvn  flight  to  American  Auto,  and  not  to  American 
Properties. 

The  Court:     Show  me  that,  will  you,  please? 

Mr.  Short:  This  is  Mrs.  S.  S.  Sayres  to  S.  S. 
Sayres  personally,  S.  S.  Sayres  to  American  Auto, 
and  the  rest  is  to  American  Properties,  Inc.  It's 
in  reference  to  the  question  asked  him  by  counsel 
whether  or  not  Mrs.  Sayres  went  with  Mm,  leaving 
the  inference  that  that  got  charged  to  American 
Properties. 

The  Court:  As  I  understand  it,  Mr.  Sayres,  you 
made  [186]  this  within  w^hat  time  after  you,  after 
the  expenses  were  incurred? 

The  Witness:     Oh,  just  about  as  soon  as  I  got 
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home,   shoi-tly  after  I   got  home,   I   picked  those 

right  out  of  my  personal  check  book. 

The  Court:  Do  you  know  of  your  own  knowl- 
edge that  Mrs.  Sayres'  expenses  w^ere  charged  to 
you  personally? 

The  Witness:    Yes. 

The  Coiu't:  I  should  think  that  your  word 
AYOuld  be  sufficient  on  that. 

I  will  receive  this  as  l>eing  contemporaneous. 

Objection  oveiTuled. 

(Petitioner's  Exhibit  10  was  received  in  evi- 
dence.) 

Mr.  Cromwell:    No  further  questions. 

Mr.  Short:  I  have  a  few  more  brief  questions 
for  Mr.  Sayres. 

Redirect  Examination 

Q.  (By  Mr.  Short)  :  In  1950,  Mr.  Sayres,  you 
then  had — will  you  state  again,  so  we  get  ourselves 
oriented,  when  the  Slo-Mo-Shun  V  was  built? 

A.     No.  V  was  built  in  1951. 

Q.  In  1950  there  was  in  existence  Slo-Mo-Shun 
III  and  IV?  A.    That  is  right.  [187] 

Mr.  Cromwell:     That  is  a  leading  question. 

Mr.  Short:    Without  establishing  the  dates. 

Q.  (By  ]\rr.  Short)  :  ^Ylmt  boats  did  you  have  in 
existence  in  1950? 

A.     Slo-Mo-Slum  III  and  Slo-Mo-Shun  IV. 

Q.  At  that  time  what  was  the  life  expectancy 
of  Slo-Mo-Shun  III? 

A.     Wc^ll,  many  race  boats  are  pretty  well  done 
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up  within  two  years.     I  felt  both  these  hulls  were 
of  very  sound  construction,   and   it  was   my  own 
opinion  they  were  good  for  at  least  four  years. 

Mr.  Short:     That  is  all. 

The  Court:  You  are  speaking  of  the  physical 
life? 

Mr.  Short:     Physical  life,  yes. 

Let  me  put  it  this  way. 

Q.  (By  Mr.  Short)  :  The  life  of  the  boats  for 
the  use  to  which  they  were  put  was  how  long? 
Is  that  your  answer? 

A.     Yes,  that  is  what  I  mean. 

Recross  Examination 
Q.     (By  Mr.   Cromwell) :     Do  you  mean  their 
racing  life,  Mr.  Sayres?  A.     Yes. 

Mr.  Cromwell:     That  is  all. 
Mr.  Short:    That  is  all. 
We  rest.   [188] 

(Witness  excused.) 

Mr.  Cromwell:  I  would  like  to  call  Mr.  Miller, 
please. 

GEORGE  MILLER 
was  called  as  a  witness  by  and  on  behalf  of  the 
respondent,  and,  having  been  first  duly  sworn,  was 
examined  and  testified  as  follows: 

The  Clerk:  Please  state  your  name  and  your 
address. 

The  Witness:  My  name  is  George  Miller,  5717 
37th  Avenue  Northeast,  Seattle. 
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Direct  Examination 

Q.  (By  Mr.  Cromwell) :  What  is  your  occupa- 
tion? 

A.     I  am  an  internal  revenue  agent. 

Q.  How  long  have  you  been  an  internal  revenue 
agent?  A.     Nine  years. 

Q.  During  your  course  of  employment  as  an  in- 
ternal revenue  agent  did  you  ever  have  the  occa- 
sion to  examine  the  records  of  Stanley  S.  Sayres 
and  Madeleine  A.  Sayres?  A.    Yes,  sir. 

Q.     For  what  years? 

A.  The  fiscal  years  ending  10/31/48,  10/31/49, 
10/31/50. 

Q.  Was  that  in  connection  with  an  examina- 
tion of  their  income  tax  returns  for  those  years? 

A.    Yes. 

Q.  Did  your  examination  include  the  examina- 
tion of  any  [189]  books  or  records  of  any  cor- 
porations? A.    Yes,  sir. 

Q.     Wliat  corporations? 

A.  The  American  Properties,  Incoi-porated,  and 
the  American  Automobile  Company. 

Q.    Were  those  corporations  of  Mr.  Sayres'? 

A.     Yes,  sir. 

Q.  Did  you  examine  the  pay  roll  records  of 
American  Automobile  Company  for  the  year  1948 
to  determine  wliat  salaries,  if  any,  were  credited 
to  Mr.   Sayr(-s  during  his  taxable  year  1948? 

A.    Yes,  sir. 

Q.    Did  the  pay  roll  records  of  American  Auto- 
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mobile   Company  disclose   any   salary   credited   to 

Stanley  Sayres  in  his  tax  year  1948? 

A.    Yes,  sir. 

Q.     How  much?  A.     $48,000. 

Q.  Did  the  record  of  Ameiican  Automobile 
Company  disclose  any  income  taxes  withlield  on 
salary  credited  to  Stanley  Sayi^es  in  his  tax  year 
1948?  A.     Yes,  sir. 

Q.  Did  you  transcribe  the  pay  roll  records  of 
American  Automobile  Company  by  month  as  to 
salaries  credited  to  Stanley  Sayres  during  the  tax 
year  1948?  A.    Yes,  sir.  [190] 

Q.  Did  you  also  transcribe  from  the  x^ay  roll 
records  of  American  Automobile  Company  month 
by  month  as  to  income  taxes  withheld  on  those 
salaries  credited  to  Mr.  Sayres  in  1948? 

A.     Yes,  sir. 

Q.  Have  you  had  a  copy  typed,  that  was  pre- 
pared from  that  transcription?  A.     Yes,  sir. 

Mr.  Cromwell:    I  would  like  this  marked,  please. 

The  Clerk:    Exhibit  W  for  identification. 

(Respondent's  Exhibit  W  was  marked  for 
identification.) 

Q.  (By  Mr.  Cromwell) :  I  hand  you  Respond- 
ent's Exhibit  W  marked  for  identification  and  ask 
you  if  that  is  a  typed  copy  of  the  transcriptions 
of  the  payroll  records,  made  by  you  from  Ameri- 
can Automobile  Company's  books,  of  Mr.  Sayres' 
salary  for  his  taxable  year  1948  ?  A.     Yes,  sir. 

Q.     Does  it  also  include  other  taxable  years? 

A.    Yes,  it  does. 
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Q.  Does  it  include  the  years  1946  through 
1950,  inclusive "?  A.     Yes,  sir. 

Q.  Referring  to  page  2  of  Respondent's  Exhibit 
W  marked  for  identification,  I  ask  you  what  that 
is,  Mr.  Miller. 

A.  It's  a  recapitulation  of  the  amounts  taken 
as  income  tax  \\ithheld  on  Mr.  Sayres'  return. 

Q.     What  is  the  l>ottom  of  this? 

A.  It's  a  reconciliation  between  the  income  tax 
withheld  records  of  the  American  Automobile  Com- 
pany, and  that  as  reported  on  the  returns  of  Mr. 
Sayres  and  Mrs.   Sayi-es. 

Mr.  Cromwell:  I  offer  Respondent's  Exhibit  W, 
marked  for  identification,  in  evidence,  your  Honor. 

Mr.  Short:     No  objection. 

The  Court:     It  may  be  received. 

The  Clerk:    Exhibit  W. 

(Respondent's  Exhibit  W   was  received  in 
evidence.) 

Q.  (By  Mr.  Cromwell) :  Handing  you  Respond- 
ent's Exhibit  W,  Mr.  Miller,  referring  to  Novem- 
ber, under  the  schedule  1947,  referring  to  the 
heading,  "1947"  and  do\Aai  in  the  second  column, 
or  in  the  second  portion,  of  page  1  of  that  exhibit, 
under,  'SSalaries",  for  the  months  of  November 
aud  December,  1947,  the  total  amoimt  of  $5,000, 
credited  to  Mr.  Sayres'  salary  accoimt,  is  that 
what  you  found  to  l)e  credited  to  his  account? 

A.     That  is  correct. 

Q.     On  the  salary  account? 

A.     That  is  correct. 


I 


Commissioner  of  Internal  Revenue         231 

(Testimony  of  George  Miller.) 

Q.  On  the  books  of  American  Properties,  In- 
corporated? A.     Yes,  sir. 

Q.  Referring  to  the  next  cohimn,  under  ^^1948", 
the  bottom  [192]  of  the  column  says,  "$43,000". 
Will  you  tell  the  Court  what  that  represents? 

A.  The  $43,000  represents  the  salary  credited 
to  ]Mr.  Sayres'  account  from  January  1,  1948,  to 
Octol)er  31,  1948.  It's  for  the  months  of  Janu- 
ary to  October,  inclusive. 

Q.     How  many  months  is  that,  in  that  j^eriod? 

A.     Ten  months. 

Q.  Referring  back  to  the  months  of  November 
and  December,  1947,  where  the  total  amount  you 
found  credited  to  Mr.  Sayres'  salary  is  $5,000, 
$5,000  plus  the  $43,000  is  how  much? 

A.     $48,000. 

Q.  You  found  that  total  amoimt  credited  to 
Mr.  Sayres'  salary  accoimt?  A.    Yes. 

Q.  For  1948,  on  the  books  of  American  Prop- 
erties ? 

A.     For  the  fiscal  year  ending  10/31/48. 

Q.  In  that  same  column,  on  Exhibit  "W,  op- 
posite the  month  of  ''April"  is  an  item  of  "$12,000". 
Will  you  explain  to  the  Court  what  that  is? 

A.  That  represented  an  additional  entry  to  the 
books  of  $12,000  covering  salary,  which  is  a  part 
of  the  $43,000.  It  is  represented  in  a  journal 
voucher. 

Q.  When  did  you  find  that  was  credited  to  Mr. 
Sayres?  A.    As  of  April  30,  1948. 

Q.    Did  you  find  from  your  examination  of  the 
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pay   roll    [193]    record    of    American   Automobile 
Company  a  deduction  for  income  tax  ^^'itlllleld  on 
that  $12,000  item  just  referred  to? 

A.     Yes,  I  did. 

Q.  AVliat,  how  much  was  the  credit  for  the  tax 
mthheld  on  that  amount?  A.     $1,800. 

Q.  Referring  to  page  2  of  Respondent's  Exhibit 
W,  which  is  a  recapitulation  of  the  figures  on  the 
first  page,  imder  the  heading,  "Total  amount  with- 
held, $7,459.80",  does  that  include  the  $1,800  on  the 
$12,000  item?  A.    Yes. 

Q.  In  examining  the  separate  tax  returns  of 
Stanley  and  Madeleine  Sayres  for  1948,  did  you 
find  that  between  them  they  had  taken  full  credit 
for  income  taxes  withheld  by  American  Automobile 
Company  on  salary  credited  to  Mr.  Sayres  in  that 
year? 

Mr.  Short:  I  object  to  the  leading  nature  of 
the  question. 

Tlie  Court:    I  don't  see  that  it's  leading. 

A.  Yes,  they  took  full  credit  for  the  taxes  witli- 
held. 

Q.  (By  Mr.  Cromwell) :  Did  they  take  full- 
was  that  the  full  credit  for  tlio  taxes  withheld  on 
the  $48,000?  A.    Yes. 

Mr.  Cromwell:  Respondent  has  no  further  ques- 
tions.  [194] 

Cross  Examination 

Q.  (By  Mr.  Short)  :  Would  the  W-2,  or  with- 
holding tax  memorandmn  furnished  hy  the  cor- 
poration to  either  of  these  taxpayers,  during  any 
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year  in  which  the  salary  of  Mr.  Sayres  changed, 
agree  with  the  actual  anionnt  received  hj  Sayres 
for  that  year? 

A.     It  can  be  reconciled  to  it,  yes. 

Q.     That  isn't  what  I  asked  you. 

Mr.  Short:     Read  the  question. 

(Second  preceding  question  read.) 

The  Court:  That  is  a  rather  hard  question,  isn't 
it? 

(Second  preceding  question  reread.) 

Q.  (By  Mr.  Short) :  Received  or  reported.  Can 
you  answer  that? 

A.     Did  you  say,  ^^Did  they"  or  ^^Could  they"? 

Q.    Were  they  the  same? 

A.     No,  they  weren't. 

Q.  And  the  reason  they  are  not  the  same  is  the 
difference  in  the  reporting  years  of  the  corpora- 
tion and  the  individual?  A.     That  is  right. 

Q.  In  examining — you  stated  that  you  had  made 
examination  not  only  of  the  records  of  the  taxpay- 
ers Stanley  and  Madeleine  Sayres,  but  of  American 
Properties  and  American  Auto,  is  that  correct? 

A.  The  pay  roll  records  of  the  American  Auto- 
mobile. 

Q.    The  what?  [195] 

A.  The  pay  roll  records  of  the  American  Auto- 
mobile. 

Q.  Did  you  examine  the  resolutions  of  that  cor- 
poration to  determine  what  salary  had  been  author- 
ized to  Sayres  for  either  of  those  taxable  years  ? 

A.    I  cannot  recall. 
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Q.  Is  that  the  ordinary  practice  in  making  an 
examination  of  that  type,  salary  examination? 

Mr.   Cromwell:     To  what  are  you  referiing? 

Mr.  Short:  To  examining  the  resolutions  or 
other  authority  authorizing  the  salary. 

A.     Not  necessarily. 

Q.  (By  Mr.  Short)  :  AVoulcI  you  say  that  you 
did  or  did  not  examine  the  resolutions  in  this  in- 
stance? x\.     T  cannot  recall.    I  am  sorry. 

Mr.  Short:     That  is  all. 

(Witness  excused.) 

Mr.  Cromwell:     Respondent  rests,  your  Honor. 

Mr.  Short:     Petitioner  rests,  your  Honor. 

The  Court:    How  about  the  briefs? 

Mr.  Cromwell:  Simultaneous  briefs  would  be 
what  I  prefer,  your  Honor. 

Mr.  Short.:  I  think  simultaneous  briefs  would 
be  prol)ably  all  right. 

About  90  days?   [196] 

Mr.  Cromwell:    That  suits  me. 

The  Court:     How  about  reply  briefs? 

Mr.   Cromwell:     45  days. 

Mr.  Short:     That  is  plenty  of  time. 

The  Clerk:  Would  you  like  those  dates,  gentle- 
men? 

Mr.  Cromwell:    Yes,  please. 

Mr.  Short:    Yes. 

The  Clerk:  The  dat(^  will  l)e  August  20th  for 
original  bric^fs  and  on  or  before  October  4th  for 
reply  briefs. 
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Mr.  Short:     That  is  the  filing  date,  I  assume? 
The  Court:     Very  well. 

The  case  will  stand  submitted  upon  filing  of  the 
briefs. 

Court  will  recess  for  about  15  minutes. 

(Whereupon,  at  10:35  o'clock  a.m.,  the  hear- 
ing in  the  above-entitled  petition  was  closed.) 

[Endorsed]:     T.C.U.S.     Filed  June  6,  1956. 


[Title  of  Tax  Court  and  Docket  Nos.  57748  and 
57751.] 

CERTIFICATE 

I,  Howard  P.  Locke,  Clerk  of  the  Tax  Court  of 
the  United  States,  do  hereby  certify  that  the  fore- 
going documents,  1  to  13,  inclusive,  constitute  and 
are  all  of  the  original  papers  on  file  in  my  office 
as  called  for  by  the  Designation  of  Contents  of 
Record,  except  the  original  exhibits,  admitted  in 
evidence,  which  are  separately  certified,  in  the  cases 
before  the  Tax  Court  of  the  United  States  docketed 
at  the  above  numbers  and  in  which  the  petitioners 
in  the  Tax  Court  have  filed  a  petition  for  review 
as  above  numbered  and  entitled,  together  with  a 
true  copy  of  the  docket  entries  in  said  Tax  Court 
cases,  as  the  same  appear  in  the  official  docket  of 
my  office. 

In  testimony  whereof,  I  hereunto  set  my  hand 
and  affix  the  seal  of  the  Tax  Court  of  the  United 
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States,  at  Washington,  in  the  District  of  Columbia, 
this  2nd  day  of  June,   1958. 

[Seal]  HOWARD   P.   LOCKE, 

Clerk,   Tax   Court  of  the 
United  States. 


[Endorsed]:  No.  16051.  United  States  Court 
of  Appeals  for  the  Ninth  Circuit.  American  Prop- 
erties, Inc.,  and  The  Estate  of  Stanley  S.  Sayres, 
deceased,  Harold  L.  Scott  and  A.  R.  Mimger,  Ex- 
ecutors, and  Madeleine  A.  Sayres,  Petitioners,  vs. 
Commissioner  of  Internal  Revenue,  Respondent. 
Transcript  of  the  Record.  Petition  to  Review  a 
Decision  of  The  Tax  Court  of  the  United  States. 

Filed:    June  10,  1958. 

Docketed:    June  18,  1958. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth   Circuit. 
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United  States  Court  of  Appeals 
For  The  Ninth  Circuit 

No.  1G051 

AMERICAN  PROPERTIES,  INC.,  and  the 
ESTATE  OF  STANLEY  S.  SAYRES,  De- 
ceased, HAROLD  E.  SCOTT  and  A.  R. 
MUNOER,  Executors,  and  MADELEINE  A. 
SAYRES,  Petitioners  on  Review. 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent  on  Review. 

STATEMENT   OF  POINTS 

Come  Now  Petitioners  On  Review  and  make  the 
following  Statement  of  Points  upon  which  they 
rely  upon  this  Petition  for  Review: 

1.  The  Tax  Court  erred  in  holding  that  the  ex- 
penditures made  by  petitioner,  American  Proper- 
ties, Inc.,  in  1949  and  1950  in  connection  with  de- 
signing, constructing  and  racing  of  imlimited  class 
hydroplanes  did  not  constitute  deductible  business 
expense  of  the  corporation. 

2.  The  Tax  Court  erred  in  holding  such  expend- 
itures to  be  personal  hobby  expenses  of  the  corpo- 
ration's sole  stockholders,  Stanley  S.  Sayres  and 
Madeleine  A.  Sajres,  and  taxable  income  to  said 
stockholders. 

3.  The  Tax  Court  erred  in  determining  deficien- 
cies as  to  each  petitioner  in  consequence  of  the 
foregoing  findings. 
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4.  The  Tax  Court  erred  in  finding  that  the  ac- 
ti^dties  of  petitioners  with  respect  to  the  boats  were 
not  conducted  with  the  intent  of  making  a  profit 
and  that  they  did  not  constitute  the  conduct  of  a 
trade  or  business  by  any  of  petitioners. 

/s/  KENNETH  P.  SHORT, 

Attorney  for  Petitioners  on 
Review. 

[Endorsed]:  Filed  June  18,  1958.  Paul  P. 
O'Brien,  Clerk. 


[Title  of  Court  of  Appeals  and  Cause.] 

STIPULATION    FOR    CONSIDERATION    OF 
EXHIBITS  WITHOUT  REPRODUCTION 

It  is  stipulated  between  counsel  for  the  respec- 
tive parties  that  the  exhibits  heretofore  transmit- 
ted to  the  Court  in  their  original  form  by  the 
Clerk  of  the  Tax  Court  of  the  United  States  may 
be  considered  by  the  above  entitled  Court  in  their 
original   foim  without  reproduction. 

Dated  this  7th  day  of  July,  1958. 

/s/  KENNETH  P.  SHORT, 

Attorney  for  Petitioners  on  Review. 

/s/  CHARLES  K.  RICE, 

Assistant  Attorney  General,  Attorney  for  Respond- 
ent on  Review. 

[Endorsed]:  Filed  July  9,  1958.  Paul  P. 
O'Brien,  Clerk. 
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JURISDICTION 

The  Tax  Court  of  the  United  States  acquired  juris- 
diction of  these  consolidated  causes  by  the  petitioners 
having  filed  in  that  court  their  respective  petitions  for 
redetermination  of  deficiencies  in  income  tax  (Tr.  3 
to  10,  13  to  23).  Jurisdiction  in  the  Tax  Court  of  such 
causes  is  conferred  by  26  U.S.C.  6213  and  26  U.S.C. 
7442. 

Jurisdiction  to  review  the  decisions  of  the  Tax  Court 
of  the  United  States  is  conferred  upon  this  court  by 
26  U.S.C.  7482. 

[1] 


STATEMENT  OF  THE  CASE 

The  petition  of  American  Properties,  Inc.,  filed  in 
the  Tax  Court  under  its  Docket  No.  57748,  sought  a  re- 
determination of  deficiencies  asserted  by  the  Commis- 
sioner in  income  taxes  for  the  calendar  years  1949  and 
1950  and  asserted  (Tr.  3  to  6)  error  of  the  Commis- 
sioner ''in  disallowing  for  the  year  1949  the  cost  of 
taxes,  maintenance  and  operation  of  racing  boats  in 
the  amount  of  $2,155.56  as  not  being  an  ordinary  and 
necessary  business  expense, '^  and  asserted  the  same 
error  in  1950  in  disallowing  such  expense  in  the  amount 
of  $11,388.43,  and  in  disallowing  depreciation  on  said 
boats  and  equipment  in  1950  in  the  sum  of  $5,830.84  ''as 
not  being  assets  used  in  the  trade  or  business  of  peti- 
tioner and  not  held  for  production  of  income"  (Tr. 
3-4). 

In  Tax  Court  Docket  No.  57751  Stanley  S.  Sayres 
(for  whom  the  executors  have  been  substituted)  and 
wife  petitioned  the  Tax  Court  (Tr.  13  to  23)  for  a  re- 
determination of  deficiencies  in  income  taxes  for  the 
fiscal  years  ended  October  31,  1949,  and  October  31, 
1950,  in  the  respective  amounts  of  $10,400.69  and  $12,- 
830.51,  or  a  total  of  $23,231.20  for  both  years.  In  that 
petition  error  is  asserted  in  increasing  petitioners' 
*' other  income  for  the  year  ended  October  31,  1949,  in 
the  sum  of  $16,401.51"  purportedly  received  from 
American  Properties,  Inc.,  and  in  increasing  petition- 
ers' "other  income  for  the  year  ended  October  31,  1950, 
in  the  sum  of  $16,595.31"  purportedly  received  from 
American  Properties,  Inc.  (Tr.  13-14). 

Without  going  into  the  mathematical  detail,   it  is 


sufficient  here  to  say  that  what  the  Commissioner  dis- 
allowed as  expense  to  American  Properties,  Inc.,  he 
posted  as  income  to  Mr.  and  Mrs.  Sayres,  sole  stock- 
holders of  American  Properties,  Inc. 

Other  issues,  principally  salary  questions,  are  raised 
by  the  petition  of  Mr.  and  Mrs.  Sayres  in  Tax  Court 
Docket  No.  57751,  and  were  ruled  on  adversely  to  the 
petitioners  and  are  not  raised  on  this  appeal. 

The  Tax  Court  made  the  following  Findings  of  Pact 
insofar  as  the  same  are  pertinent  to  this  petition  for 
review  (Tr.  27-40)  : 

^'The  petitioner,  Stanley  S.  Sayres  and  Made- 
leine A.  Sayres,  are  husband  and  wife,  and  the 
petitioner  American  Properties,  Inc.,  is  Stanley 
S.  Sayres'  wholly-owned  corporation.  The  indi- 
vidual petitioners  reported  their  income  on  a  fiscal 
year  basis  ending  October  31.  The  corporation 
keeps  its  books  and  reports  its  income  on  a  calen- 
dar year  basis.  The  individuals  filed  separate  in- 
come tax  returns  for  the  taxable  year  1948  and 
filed  joint  returns  for  the  taxable  years  1949  and 
1950.  These  returns  and  the  returns  of  the  cor- 
poration for  the  years  1949  and  1950  were  filed  with 
the  collector  of  internal  revenue  at  Tacoma,  Wash- 
ington. The  petitioner  Stanley  S.  Sayres  is  re- 
ferred to  hereinafter  as  the  petitioner,  or  as 
Sayres,  and  the  petitioner  American  Properties, 
Inc.  is  sometimes  referred  to  hereinafter  by  name 
or  as  the  corporation. 

'^  Prior  to  1931  the  petitioner  was  engaged  in  the 
automobile  business  in  Pendleton,  Oregon.  In  that 
year  he  went  to  Seattle  and  purchased  Williams 
Auto  Company,  a  corporation,  the  name  of  which 
he  changed  to  American  Properties,  Inc.  (one  of 


the  petitioners  herein).  During  the  years  in  ques- 
tion he  owTied  all  the  stock  of  the  corporation  ex- 
cept a  qualifying  share,  which  was  held  by  his 
attorney.  The  petitioner  also  purchased  stock  of 
American  Automobile  Company.  During  the  years 
in  question  he  was  also  the  principal  stockholder 
of  that  corporation.  That  company  operated  an  au- 
tomobile dealership  and  was  a  tenant  of  premises 
owned  by  American  Properties,  Inc. 

''The  petitioner  has  always  enjoyed  speed  and 
it  had  been  his  desire  to  drive  a  boat  faster  than 
anyone  had  ever  done  before.  Prior  to  going  to 
Seattle  he  had  engaged  in  outboard  motor  boat 
racing. 

''After  moving  to  Seattle  the  petitioner  for  sev- 
eral years  did  not  engage  in  boat  racing.  However, 
at  some  time  prior  to  1948  he  purchased  a  used 
racing  boat  which  had  previously  attained  a  speed 
of  80  m.p.h.,  and  he  named  it  Slo-Mo-Shun.  There- 
after he  built  successively  Slo-Mo-Shun  II  and 
Slo-Mo-Shun  III.  In  the  design,  construction, 
operation,  and  maintenance  of  Slo-Mo-Shun  III, 
the  petitioner  retained  technical  assistance  of  ex- 
perts who  were  recognized  as  outstanding  in  their 
fields.  Since  Ted  Jones,  the  boat  designer,  was 
employed  on  a  full-time  basis  as  an  engineer  with 
an  airplane  company,  his  work  for  the  petitioner 
was  done  at  nights,  on  week  ends,  and  on  holidays. 
Anchor  Jensen,  of  the  local  boat  building  firm,  Jen- 
sen Motor  Boat  Company,  was  the  builder.  The 
petitioner,  Jones  and  Jensen  watched  the  1948 
Gold  Cup  races  in  Detroit  in  August,  1948,  and 
after  their  experience  with  the  first  Slo-Mo-Shun 
and  Slo-Mo-Shun  II  and  III  they  recognized  the 
tremendous  room  for  improvement  in  the  design- 
ing of  racing  boats.  At  that  time  they  also  recog- 


iiized  the  possibility  of  profit  to  be  made  in  llie  de- 
signing, construction  and  sale  of  racing  boats. 
They  considered  the  possibility  that  the  Navy 
might  become  interested  in  the  basic  design  of 
these  fast  boats  and  might  become  an  important 
customer.  Jones  proceeded  to  design  Slo-Mo-Shun 
IV  which  would  be  revolutionary  in  the  field  of 
unlimited  hydroplane  boats.  He  used  the  identical 
design  which  he  had  used  for  years  in  building  and 
racing  limited  class  boats.  By  August,  1949,  Jones 
and  the  petitioner  concluded  that  Slo-Mo-Shun 
IV,  which  w^as  then  in  the  process  of  construction, 
would  prove  to  be  far  superior  to  boats  currently 
being  used. 

''The  petitioner  had  consulted  his  attorney,  his 
accountant,  and  his  financial  adviser,  an  official  of 
the  Seattle-First  National  Bank,  who  all  agreed 
on  the  profit  possibility  in  the  designing,  building, 
and  sale  of  boats.  The  banker  advised  against  the 
petitioner's  undertaking  any  such  business  enter- 
prise in  an  individual  capacity.  In  discussions  with 
the  attorney  the  petitioner  suggested  that  inas- 
much as  the  Articles  of  Incorporation  of  American 
Properties,  Inc.  already  contained  provisions 
which  would  authorize  the  construction  and  sale  of 
boats  and  marine  supplies  or  engines,  such  corpo- 
ration might  undertake  the  venture  without  the 
necessity  of  creating  a  new  corporation. 

''The  minutes  of  a  meeting  of  the  directors  of 
the  corporation  held  on  August  31,  1949,  contain 
the  following: 

"Preliminary  discussions  had  been  had  with 
reference  to  this  corporation  entering  the  field  of 
boat  building,  ownership  and  management.  Coun- 
sel reported  that  the  Articles  of  Incorporation 
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were  sufficiently  broad  to  warrant  entry  upon  such 
a  program. 

^^Mr.  Sayres  in  connection  with  the  country- 
wide interest  in  power  boat  racing  suggested  that 
'Slo-Mo-Shun  III,  was  in  his  opinion  far  supe- 
rior to  the  major  racing  boats;  that  an  improve- 
ment in  design  had  been  perfected  and  in  his  opin- 
ion ^Slo-Mo-Shun  III'  was  by  no  means  the  last 
word  in  the  field.  In  other  words,  there  would  be 
continuous  improvement  and  if  sufficient  time  w^as 
devoted  to  experimental  and  engineering  work 
other  boats  would  become  obsolete  and  the  Seattle 
boat  would  be  the  pattern  all  over  the  country. 

^^He  suggested  that  he  believed  if  the  company 
would  enter  the  field,  do  the  necessary  experi- 
mental and  engineering  work  that  not  only  w^as 
there  money  to  be  made  in  the  manufacture  and 
sale  of  racing  crafts,  but  in  the  commercial  field 
as  well.  That  he  believed  the  Government  would 
itself  be  interested  in  the  fastest  type  of  boat  that 
could  be  manufactured. 

''It  was  recognized  that  there  would  be  sub- 
stantial experimental  cost  to  lay  the  groundwork 
for  future  development. 

''He  further  stated  that  he  was  willing  to  trans- 
fer title  of  Slo-Mo-Shun  III  to  the  corporation  if 
the  corporation  would  continue  in  an  endeavor  to 
work  out  improvements  in  design  and  engineering. 
He  particularly  su2:,G:ested  that  a  new  improved 
Slo-Mo-Shun  should  be  designed  and  built  for 
actual  racing  use. 

"Mr.  Sayres  also  advised  that  he  had  substan- 
tial offers  for  Slo-Mo-Shun  III  and  had  no  doubt 
of  the  saleability  of  Slo-Mo-Shun  the  IVth  and 
boats  of  that  design  and  class. 


^^It  was  agreed  that  it  was  to  the  best  interest 
of  the  corporation  to  enter  this  new  field  and  pro- 
ceed with  the  construction  of  a  new  boat  upon  the 
improved  design  of  Slo-Mo-Shun  III,  all  wdth  the 
end  in  view  of  when  the  time  was  propitious  get- 
ting into  commercial  operation. 

^'Mr.  Sayres  was  authorized  to  proceed  accord- 
ingly. 

''At  this  time  Slo-Mo-Shun  IV  was  in  the  proc- 
ess of  being  built.  It  was  launched  in  October, 
1949. 

''At  some  time  before  October  31,  1949,  the  cor- 
poration paid  to  the  petitioner  an  amount  of  $14,- 
690.30,  w^hich  was  the  amount  that  had  been  ex- 
pended by  the  petitioner  in  the  construction  of 
Slo-Mo-Shun  III  and  of  partial  construction  of 
Slo-Mo-Shun  IV. 

"In  1949  there  was  no  registration  or  licensing 
requirements  with  regard  to  boats  of  this  charac- 
ter. The  petitioner  did  not  enter  into  any  formal 
document  transferring  title  of  either  Slo-Mo-Shun 
III  or  Slo-Mo-Shun  IV  to  the  corporation.  There 
was  no  patent  on  the  design  of  these  boats. 

"The  petitioner  filled  out  forms  with  the  county 
assessor  of  King  County,  Washington,  for  per- 
sonal property  tax  purposes,  as  of  January  1, 
1950  and  1951,  indicating  that  he  was  the  owner  of 
Slo-Mo-Shun  IV.  The  petitioner  left  blank  the 
part  of  such  forms  calling  for  information  as  to 
whether  he  had  transferred  title.  He  belonged  to 
the  Seattle  Yacht  Club  and  has  always  been  reg- 
istered with  the  American  Power  Boat  Association 
as  the  owner  of  Slo-Mo-Shun  IV  and  V.  The  rules 
of  that  association  provided,  among  other  things, 
that  each  boat  entered  for  a  sanctioned  race  must 
be  the  bona  fide  property  of  the  person  in  whose 
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name  she  is  entered,  who  must  be  a  racing  member 
of  the  association  and  a  member  of  a  club  belong- 
ing to  the  association;  that  corporations  or  busi- 
ness concerns  may  not  enter  sanctioned  races  (al- 
though they  may  be  members  of  the  association) 
and  may  only  enter  a  boat  as  the  bona  fide  property 
of  a  club  member  who  is  also  a  racing  member  of 
the  association,  either  by  ownership  or  by  charter. 

'^On  June  26,  1950,  Slo-Mo-Shun  IV,  driven  by 
the  petitioner  on  Lake  Washington,  established  a 
new  world  straightaway  speed  record  of  160  m.p.h., 
breaking  the  11-year-old  record  of  141  m.p.h.  Rec- 
ognizing the  capabilities  of  this  boat  and  the  pos- 
sibility of  still  further  improvements  of  design  in 
a  model  to  be  built,  the  petitioner  sought  a  con- 
tractual arrangement  which  would  include  Ted 
Jones,  the  designer,  and  Anchor  Jensen,  the 
builder.  However,  because  of  disagreement  as  to 
technical  engineering  principles  Jones  refused  to 
sign  an  agreement  which  would  include  Jensen  as 
a  party.  On  July  17,  1950,  an  agreement  was  exe- 
cuted 'by  and  between  American  ProjDerties,  Inc. 
(and/or  S.  S.  Sayres),  Party  of  the  First  Part, 
and  Ted  0.  Jones,  Party  of  the  Second  Part,' 
w^hich  provided  that  whereas  the  first  party  had 
financed  construction  of  Slo-Mo-Shun  III  and 
Slo-Mo-Shun  IV  and  whereas  second  party  de- 
signed both  of  those  boats  and  assisted  in  develop- 
ment, construction,  and  testing,  the  parties  agreed 
as  follows:  The  second  party  agreed  to  work  ex- 
clusively for  the  first  party  in  the  design  and  de- 
velopment of  'Gold  Cup'  and  'Unlimited'  classes 
of  racing  boats  during  the  existence  of  the  contract 
and  a  period  of  one  year  thereafter ;  second  party 
agreed  not  to  disclose  to  others  any  basis  or  essen- 
tial features  of  design,  construction,  or  develop- 


ment;  first  party  agreed  that  when  constructing 
racing  boats  only  second  party  would  be  employed 
to  design  such  boats  and  to  supervise  construction, 
and  that  upon  all  boats  sold  by  first  party,  in  whom 
title  should  always  rest,  second  party  would  re- 
ceive a  fee  of  $5,000  or  10  per  cent  of  sale  price, 
whichever  was  greater,  this  being  in  addition  to 
time  and  material  charges  such  as  had  been  paid  in 
the  past;  first  party  agreed  that  if  Slo-Mo-Shun 
IV  should  be  sold  for  an  amount  greater  than  cost, 
first  party  would  pay  second  party  10  per  cent  of 
actual  net  profit  after  taxes,  or  a  flat  sum  of  $5,000, 
whichever  was  greater,  in  which  case  second  party 
would,  in  consideration  thereof,  design  a  new  '  Un- 
limited' class  racing  boat  for  first  party  at  no  ad- 
ditional fee;  both  parties  agreed  that  in  event  of 
any  sale  of  plans  and  designs  of  'Gold  Cup'  and 
'Unlimited'  boats,  first  party  would  pay  second 
party  a  fee  of  $2,500  together  with  traveling  ex- 
penses and  a  fee  of  $25  per  day  actually  spent  in 
supervising  construction.  It  was  provided  that  the 
agreement  should  continue  until  terminated  by 
written  notice  of  either  party,  giving  180  days' 
notice.  It  was  signed  by  S.  S.  Sayres  as  president 
of  American  Properties,  Inc.,  and  in  his  individual 
capacity,  and  by  Jones. 

''On  July  22,  1950,  Slo-Mo-Shun  IV,  driven  by 
Ted  Jones,  won  the  Gold  Cup  race.  Following  that 
Jones  was  approached  by  others  seeking  boats  of 
the  design  of  Slo-Mo-Shun  IV.  Horace  Dodge 
sought  to  have  two  boats  built,  offering  $50,000 
per  boat.  Jones  sought  approval  of  the  petitioner 
which  was  refused. 

"Slo-Mo-Shun  IV,  driven  by  Lou  Fageol,  won 
the  Harmsworth  Trophy  on  August  2,  1950. 
"In  August,   1950,  the   Seattle-First   National 
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Bank  loaned  American  Properties,  Inc.,  $26,000 
to  be  used  in  operations  in  connection  with  the 
boats.  No  collateral  was  given  for  the  loan. 

''In  February,  1951,  construction  of  Slo-Mo- 
Shun  V  was  commenced  for  the  purpose  of  enter- 
ing the  1951  Gold  Cup  races.  The  petitioner  pre- 
vailed upon  Jones  and  Jensen  to  work  together  in 
the  construction  of  the  boat.  The  boat  was  con- 
structed at  the  premises  of  the  Jensen  Motor  Boat 
Company  under  the  supervision  of  Jones  and  with 
the  aid  of  some  of  Jensen's  boat  builders.  The 
boat  was  completed  by  the  end  of  July,  1951.  Jones 
received  $5,000  for  designing  Slo-Mo-Shun  V  in 
addition  to  compensation  received  on  an  hourly 
basis  for  its  construction. 

''Lou  Fageol,  a  wealthy  sportsman  who  was  one 
of  the  top  two  or  three  drivers  in  the  country, 
drove  Slo-Mo-Shun  V  and  w^on  the  Gold  Cup  in 
1951. 

"In  1952  Slo-Mo-Shun  IV,  driven  by  Stanley 
Dollar,  a  wealthy  man  of  the  Stanley  Dollar 
Steamship  Lines,  won  the  Gold  Cup  race.  Joe  Tag- 
gart,  who  has  had  as  much  racing  experience  as 
Fageol,  also  drove  the  Slo-Mo-Shun  boats  in  com- 
petition. In  1953  and  1954  either  Slo-Mo-Shun  IV 
or  Slo-Mo-Shun  V  won  the  Gold  Cup  races.  The 
Slo-Mo-Shun  boats  have  also  won  the  Martini- 
Rossi  Trophy  for  the  fastest  heat  in  a  Gold  Cup 
race  and  the  Aaron  DeRoy  Plaque  for  the  fastest 
over-all  average.  The  petitioner's  name  appears 
on  the  Gold  Cup  as  the  winner  and  the  various  tro- 
phies which  were  won  by  Slo-Mo-Shun  boats  were 
kept  at  the  Seattle  Yacht  Club.  There  were  no  cash 
prizes  in  racing  these  boats. 

"The  petitioner  did  not  himself  personally  drive 
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any  of  the  boats  in  closed  course  competitive  races, 
such  as  the  Gold  Cup  or  the  Harinsworth  races. 
He  did  drive  in  speed  competition,  as  in  1950  when 
he  broke  the  world's  straightaway  speed  record. 

''About  November  1,  1951,  Ted  Jones  left  Seat- 
tle and  went  east  to  work  as  a  boat  designer  for 
another  concern.  He  thus  ceased  to  operate  under 
the  agreement  of  1950.  No  formal  notice  of  termi- 
nation of  the  contract  was  ever  given  by  either 
party.  Because  he  felt  restrained  by  the  contract 
of  1950,  Jones  did  not,  for  a  number  of  years,  build 
any  boats  for  others  of  the  design  of  the  Slo-Mo- 
Shun  boats,  although  he  had  many  opportunities 
to  do  so.  However,  commencing  in  January,  1954, 
he  did  design  a  number  of  boats  for  various  indi- 
viduals throughout  the  country,  employing  the  de- 
sign of  the  Slo-Mo-Shun  boats.  At  the  time  of  the 
hearing  in  this  case  in  1956,  there  were  about  20 
boats  eligible  for  competition  in  the  unlimited 
class,  of  which  all  but  four  were  of  the  basic  Slo- 
Mo-Shun  design. 

''The  members  of  the  crew  of  these  boats  in- 
cluded highly  skilled  technicians  who  worked  on 
the  various  Slo-Mo-Shun  boats  in  their  spare  time 
since  they  were  full-time  employees  of  other  or- 
ganizations. None  of  them  was  employed  by  either 
American  Properties,  Inc.  or  American  Automo- 
bile Company.  Jones  was  compensated  for  design- 
ing the  boats  and  Jensen  was  paid  for  his  work  in 
building  them. 

"The  principal  construction  work  took  place  at 
the  Jensen  Motor  Boat  Company,  but  the  engine 
work  was  done  at  the  premises  of  American  Prop- 
erties, Inc.,  then  under  lease  to  American  Automo- 
bile Company,  where  there  was  a  machine  shop 
for    assembling   engines.    The    small    hand    tools 
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which  were  used  were  the  property  of  American 
Properties,  Inc.  Only  occasionally  was  equipment 
of  American  Automobile  Company  used.  An  elec- 
tric hoist  which  was  used  was  not  the  property  of 
American  Automobile  Company.  Engines  and 
parts  were  stored  at  these  premises. 

'^AU  costs  of  completing  and  operating  Slo-Mo- 
Shun  IV  and  the  cost  of  building  and  operating 
Slo-Mo-Shun  V  were  borne  by  the  corporation, 
including  the  expenses  incurred  in  racing  them, 
such  as  traveling  expenses  of  the  crew  to  Detroit 
in  1950. 

^'The  building  owned  by  the  American  Proper- 
ties, Inc.  was  located  about  one  and  one-half  to 
two  miles  from  the  nearest  navigable  body  of 
water.  Slo-Mo-Shun  III  was  moored  at  a  dock  at 
the  petitioner's  residence  on  Lake  Washington  to 
which  he  moved  in  December,  1950,  and  the  Slo- 
Mo-Shun  boats  were  then  housed  in  the  boat  house 
at  such  residence.  At  times  the  boats  were  housed 
at  the  Jensen  Motor  Boat  Company,  which  is  on 
Lake  Washington  about  five  miles  from  the  peti- 
tioner's new  residence. 

**  Greater  Seattle,  Inc.,  a  nonprofit,  publicly  sub- 
scribed corporation  which  promoted  the  annual 
Seafair  and  other  sporting  events,  sponsored  cam- 
paigns to  raise  money  for  the  operation  of  the  Slo- 
Mo-Shun  boats  because  of  the  advantage  to  Seattle 
of  bringing  the  Gold  Cup  race  to  Seattle.  In  1950 
the  amount  contributed  by  Greater  Seattle,  Inc. 
for  this  purpose  was  $6,912.15.  This  contribution, 
whether  paid  to  the  petitioner  in  the  first  instance, 
or  to  the  corporation,  was  ultimately  received  by 
the  corporation  to  defray  part  of  the  expense  of 
operating  Slo-Mo-Shun  IV.  In  subsequent  years 
other    contributions    were    also    received    from 
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Q-reater  Seattle,  Inc.  through  campaigns  for  pub- 
lic subscription.  In  sponsoring  campaigns  for  rais- 
ing money  for  this  purpose,  Greater  Seattle,  Inc. 
held  the  petitioner  out  as  the  owner  of  the  boats. 
Newspaper  articles  also  consistently  referred  to 
the  petitioner  as  the  owner  of  the  Ijoats.  The  offi- 
cial programs  of  the  Gold  Cup  races  listed  him  as 
the  owner. 

^'Tlie  petitioner  has  never  sold  any  of  the  Slo- 
Mo-Shun  boats  or  any  designs  therefor.  After  Slo- 
Mo-Shun  IV  had  been  constructed  some  civilian 
representatives  of  the  Navy  Department  examined 
it  and  observed  it  in  action.  There  was  no  subse- 
quent indication  that  the  Navy  would  be  interested. 

''In  its  income  tax  returns  for  the  calendar 
years  1949  and  1950  the  corporation  show^s  its 
principal  business  activity  as  'Real  Estate'  and 
'Lessor  of  Building,'  respectively.  It  reported 
net  income  of  $8,423.26  in  1949  and  a  net  loss  of 
$1,561.41  in  1950.  Its  returns  show  that  it  had  sur- 
plus at  December  31,  1949,  of  $74,659.49  (of  which 
$37,497.43  was  earned  surplus)  and  at  December 
31,  1950,  surplus  of  $71,260.73  (of  which  $34,- 
098.67  was  earned  surplus). 

"In  the  calendar  year  1949  the  corporation  ex- 
pended $2,155.56  in  operation  and  maintenance  of 
the  boats,  which  it  deducted  on  its  corporate  tax 
return  as  business  expenses.  The  respondent  dis- 
allowed this  amount  to  the  corporation.  In  addi- 
tion, the  corporation  expended  $561.39  as  addi- 
tional boat  expense  w^hich  it  did  not  deduct  on  the 
corporate  return. 

"For  the  calendar  year  1950  the  corporation  ex- 
pended $19,300.58  for  operation  and  maintenance 
of  the  boats  and  deducted  on  its  return  the  amount 
of   $12,388.43    (after   offsetting   the    contribution 
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from  Greater  Seattle,  Inc.,  in  the  amount  of  $6,- 
912.15).  In  the  return  there  was  included  $1,000 
as  income  from  endorsement  of  an  oil  product.  In 
this  situation  the  respondent  considered  that  there 
had  been  claimed  a  net  deduction  of  $11,388.43, 
which  he  disallowed. 

^'The  corporation  capitalized  on  its  books  and 
its  returns  for  1949  and  1950  the  amounts  expended 
for  construction  of  the  boats  and  related  equip- 
ment (including  the  amoimt  of  $14,690.30  which 
was  paid  by  the  corporation  to  the  petitioner  as 
hereinabove  stated).  In  the  1949  return  the  balance 
sheet  at  the  end  of  the  year  includes  in  depreciable 
capital  assets  the  amount  of  $18,609.16  for  boats 
and  equipment,  but  no  depreciation  was  claimed. 
For  1950  the  amount  of  capitalization  of  boats  and 
equipment  at  year  end  was  $22,323.37  upon  which 
depreciation  was  allowed  in  the  amount  of  $5,- 
830.84,  which  was  disallowed  by  the  respondent. 
The  respondent  included  as  additional  income  of 
the  individual  petitions  all  amounts  expended  by 
the  corporation  in  connection  with  the  boats.  Inas- 
much as  the  individuals  were  on  a  fiscal  year  end- 
ing October  31,  whereas  the  corporation  was  on  a 
calendar  year  basis,  the  respondent  determined 
the  amounts  which  had  been  expended  during  the 
taxable  year  of  the  individuals.  For  the  fiscal  year 
ended  October  31,  1949,  the  respondent  attributed 
additional  income  to  the  individuals  in  the  amount 
of  $16,401.51,  consisting  of  $1,149.82  of  disallowed 
corporate  expenses  to  October  31,  1948;  $561.39 
representing  additional  I)oat  expense  paid  by  the 
corporation  and  not  deducted  on  the  corporate  re- 
turn, and  $14,690.30  representing  the  amount  paid 
to  the  petitioner  by  the  corporation  and  capital- 
ized on  the  corporate  return.  For  the  fiscal  year 
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ended  October  31,  19e50,  the  respondent  attri])uted 
additional  income  to  the  individuals  in  the  amount 
of  $16,595.31,  consisting  of  $1,005.74  expended  by 
the  corporation  as  boat  expenses  from  November  1, 

1949,  to  I)ecem})er  31,  1949;  $7,956.50  of  net  ex- 
penses from  January  1,  1950,  to  October  31,  1950, 
and  $7,633.07  expended  during  the  year  ended  Oc- 
tober 31,  1950,  and  capitalized  by  the  corporation. 

^'On  June  29,  1951,  the  corporation  filed  a  claim 
for  refund  of  taxes  for  the  year  1949,  })ased  upon 
the  carry-back  of  a  claimed  net  operating  loss  for 

1950.  On  August  19,  1952,  the  corporation  filed  an- 
other claim  for  refund  for  the  year  1949,  l)ased 
upon  a  claim  that  it  understated  its  net  operating 
expenses  by  the  amount  of  $561.39  referred  to 
hereinabove.''  (Tr.  27-40) 

It  should  be  noted  that  in  addition  to  the  facts  found 
by  the  court  the  following  facts  were  adduced  at  the 
trial:  That  as  early  as  July  17,  1950  (three  weeks  after 
Slo-Mo-Shun  IV  had  set  the  world's  record  and  five 
days  before  the  1950  Gold  Cup  race)  the  rift  between 
Jones  as  designer  and  Jensen  as  builder  had  already 
progressed  to  the  point  where  Jones  refused  to  sign 
the  original  draft  of  Exhibit  1  because  Jensen  was  also 
a  party  to  it  (Tr.  94-95,  211-212). 

The  disagreement  between  Jones  and  Jensen  pro- 
gressed to  the  point  that  in  the  fall  of  1951  Jones  left 
American  Properties,  Inc.  to  go  with  the  manufacturer 
of  Mercury  outboard  motors  (Tr.  99-100).  His  engag- 
ing in  the  production  and  sale  of  racing  boats  for  profit 
is  his  sole  livelihood  (Tr.  99-100,  202,  204-205,  209-212). 

Sayres  testified  that  the  '^ prime  thing"  or  ^^ primary 
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motive  or  purpose'^  in  going  into  the  construction  of 
the  boats  was  the  business  opportunity  (Tr.  101-103). 

The  late  Tracy  E.  Griffin,  attorney  for  Sayres  and 
all  of  his  business  interests  since  Sayres'  arrival  in 
Seattle  in  1931,  a  past  president  of  the  Washington 
State  Bar  Association,  Seattle  Bar  Association,  and 
delegate  to  the  American  Bar  House  of  Delegates  (Tr. 
162-163),  testified  that  the  resolution  of  the  Board  of 
American  Properties,  Inc.,  Exhibit  4,  represents  a 
bona  fide  meeting  of  the  board  on  or  about  August  31, 
1949  (Tr.  162-164).  He  further  testified: 

*^Mr.  Sayres  very  definitely  entered  into  this 
venture  with  the  idea  of  not  only  having  it  pay  its 
own  way,  but  of  being  a  profitable  enterprise.  I 
heard  his  testimony  in  regard  to  the  Navy  situa- 
tion, I  confirm  that  conversation  with  him.  It  was 
days  back  there  (sic)  where  he  was  very  optimis- 
tic and  the  optimism  continued  in — 

Q  (interrupting)  Optimistic  in  reference  to 
what? 

A.  In  being  able  to  have  a  new  profitable  ven- 
ture in  the  building  and  construction  of  these  boats, 
the  sale  of  boats,  the  sale  of  rights  to  the  boats, 
perhaps  certain  marine  equipment  as  time  went 
on."  (Tr.  164) 

Albert  R.  Hunger,  retired  president  of  the  Seattle- 
First  National  Bank,  testified  in  reference  to  Sayres 
consulting  him  about  the  profit  possibilities  of  these 
boats : 

''A.  Well,  so  far  as  the  business  aspect  of  going 
into  the  manufacture  and  sale  of  boats  was  con- 
cerned, his  question  of  me  was  my  opinion  on  the 
desirability  of  entering  into  that  venture  as  a  busi- 
ness enterprise. 
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Q.  And  specifically  doing  what  in  a  business 
way  with  the  boats  ? 

A.  To  make  an  arrangement  with  Ted  Jones 
and  Anchor  Jensen  whereby  the  three  together 
would  be  interested  in  the  building  and  the  sale 
of  boats  of  the  type  that  Mr.  Jones  had  designed. 

Q.  What  ultimately  evolved  in  that  discussion*? 

A.  Well,  my  advice  to  Mr.  Sayres  was  favor- 
able to  the  venture  —  I  advised  him  that  in  my 
opinion  it  was  sound  and  promising  business  ven- 
ture. 

Q.  And  did  you  make  any  reconmiendation  to 
him  as  to  any  corporate  organization  ? 

A.  I  cannot  distinctly  remember  making  any 
recommendation  on  my  part,  but  I  was  a  party  to 
the  discussions  that  involved  in  what  ownership 
and  in  what  form  that  business  should  be  con- 
ducted. I  had  only  one  stipulation  in  respect  to  the 
base  interest  (sic)  that  he  should  not  enter  it  in- 
dividually. 

Q.  I  see.  I  take  it  from  that  he  should  either  or- 
ganize or  select  a  corporation? 

A.  That  was  the  effect  of  it. 

Q.  Did  you  ever  hear  the  subject  of  the  Navy 
mentioned  or  discussed  in  any  of  those  conversa- 
tions? 

A.  Oh,  yes. 

Q.  In  what  regard? 

A.  Well,  it  was  one  of  the  factors  that  was  of 
importance  in  making  up  one's  mind  as  to  the 
desirability  of  the  business  venture,  and  the  cir- 
cumstances were  that  we  all  had  in  mind  the  ex- 
perience with  the  PT  boats  during  the  war  with 
the  thought  that  they  had  been  extremely  valuable 
to  the  Navy  and  that  it  might  very  well  be  that 
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the  Navy  would  become  a  very  important  cus- 
tomer for  this  business  venture  in  the  development 
and  purchase  of  the  successor  models  of  the  PT 
boats  for  use  in  rescue  and  in  all  other  affairs 
where  speed  was  the  prime  requisite  because  in  my 
opinion  it  was  evident  that  a  boat  designed  along 
these  lines  would  be  far  speedier  and  more  useful 
to  the  Navy  than  the  PT  boats  had  been  in  the 
recently  ended  war. 

Q.  Other  than  the  Navy  and/or  Coast  Guard  or 
other  government  user  of  high  speed  boats,  what 
other  prospective  purchaser  or  purchasers  was  it 
anticipated  would  buy  this  type  of  high  speed 
vessel ? 

A.  Well,  in  my  thinking  there  were  probably  a 
large  number  of  prospective  purchasers  for  these 
reasons,  first,  it  was  evident  in  our  minds  at  least, 
that  Ted  had  designs  here  that  would  just  revo- 
lutionize the  capacity  and  the  construction  of 
these  unlimited  hydroplanes,  in  the  second  place, 
he  was  able  to  build  them  for  what  seemed  to  me 
a  rather  modest  cost,  in  the  third  place,  that  those 
people  interested  in  owning  and  operating  racing 
boats  of  this  type  had  been  accustomed  to  spend- 
ing much  larger  sums  for  their  boats,  and  that 
they  would  readily  pay  prices  for  these  new  de- 
velopments that  might  run  to  two  or  three  times 
the  actual  cost  of  producing  the  boats.  In  other 
words,  it  could  be  very  profitable. 

Q.  Did  you,  when  I  say  you,  I  mean  your  bank, 
the  Seattle-First  National  Bank,  have  any  occa- 
sion to  invest  by  loan  or  otherwise  in  this  venture  ? 

A.  Mr.  Sayres  borrowed  for  the  American 
Properties,  Inc.,  a  sima  of  money  that  I  think  was 
between  twenty-five  and  thirty  thousand  dollars, 
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some  time  after  our  conversations,  and  I  think 
probably  in  the  year  1950. 

Q.  Did  you  approve  that  loan  or  at  that  time 
were  you  on  the  loan  committee,  do  you  recall  ? 

A.  I  was  chairman  of  the  loan  conmiittee,  but  I 
was  not  an  active  loan  officer,  that  loan  was  made 
by  a  loan  officer  in  one  of  our  branches.  It  came  be- 
fore me  for  approval  in  the  normal  run  of  the 
bank's  business. 

Q.  The  borrower  on  that  loan  was  who? 
A.  American  Properties,  Incorporated.''  (Tr. 
170-172) 
Ted  Jones,  called  as  a  witness  by  the  respondent, 
testified  that,  after  designing  Slo-Mo-Shun  IV  and  V, 
he  designed  the  Breathless  for  J.  Murphy ;  Miss  Thrift- 
way  for  Associated  Grocers;  the  Rebel  Suh,  Gail  VI 
for  Joe  Schoenith;  a  boat  for  Henry  J.  Kaiser;  the 
Wahoo  for  Bill  Boeing,  Jr.;  the  Shanty  for  W.  T. 
Waggoner;  a  spare  hull  each  for  Boeing  and  Wag- 
goner; and  redesigned  the  Gails,  Such  Crust  (owned 
by  Jack  Shafer),  Tempo  (Guy  Lombardo)  and  Super- 
test  (Tr.  202-204).  Under  direct  examination  by  re- 
spondent's counsel,  he  testified  that  these  boats  are  ex- 
ceptionally seaworthy  and  built  for  rough  water  usage 
and  would  be  usable  as  a  PT  boat  if  the  length  of  the 
hulls  was  stretched  out  to  50  feet  (Tr.  208-209).  He 
further  testified  on  cross-examination: 

'^Q.  Now,  Mr.  Jones,  I  take  it  that  when  you 
and  Mr.  Sayres  signed  this  agreement.  Exhibit  1, 
you  were  anticipating  what  would  happen  in  the 
event  of  a  sale  of  either  of  the  boats  of  the  design 
or  of  the  class  that  you  had  designed,  or  of  the 
plans  for  those  boats,  were  you  not? 
A.  Yes. 
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Q.  That  is  the  arrangement  provided  for  for  you 
in  that  agreement? 

A.  That  is  right. 

Q.  Did  you  and  he  anticipate  that  that  might 
be  a  likelihood,  that  is  to  say,  that  the  design  may 
be  in  demand  for  boats  produced — 

A.  (Interrupting)  My  entire  life  has  been  de- 
voted to  come  up  with  something  fast  in  the  water, 
and  I  was  very  sure  that  when  it  was  proven  that 
it  would  finally  pay  off. 

Q.  And  be  profitable  ? 

A.  Right. 

Q.  And  you  ultimately  have  made  that  your 
career,  have  you  not  ? 

A.  That  is  right. 

Q.  And  these  boats  that  you  have  referred  to  as 
being  designed  by  you  for  various  people  through- 
out the  country  are  on  this  principle  of  the  IV  and 
V,  are  they  not? 

A.  Yes,  they  are. 

Q.  And  at  the  time  that  that  design  was  perfect- 
ed in  IV  and  V,  it  was  a  revolutionary  design  in 
reference  to  the  construction  of  unlimited  hydro- 
planes which  preceded  it,  is  that  right? 

A.  As  far  as  the  unlimited,  yes,  but  it  was  iden- 
tical to  my  limited  boats  that  I  had  been  racing 
for  a  good  many  years. 

Q.  You  were  interested  and  prompted,  I  take 
it,  by,  and  are  now,  are  you  not,  by  profit  incentive 
as  well  as  a  natural  interest  in  the  subject,  are  you 
not? 

A.  Yes. 

Q.  Do  you  now  make  your  living  or  is  your  in- 
come now  solely  derived  from  this  pursuit? 

A.  It  is."  (Tr.  209-210). 
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QUESTIONS  INVOLVED 

(a)  Did  Petitioner,  American  Properties,  Inc.,  enter 
into  and  carry  on  a  racing  boat  venture  with  a  profit 
motive  in  the  calendar  years  1949  and  1950,  thereby 
incurring  ordinary  and  necessary  expense  in  the  main- 
tenance, operation  and  depreciation  of  said  boat? 

(b)  If  the  answer  to  (a),  supra,  is  ^^No,"  then  were 
the  amounts  so  expended  by  said  corporation  taxable 
income  to  the  sole  stockholders,  Stanley  S.  Sayres  and 
Madeleine  A.  Sayres? 

(c)  If  the  answer  to  (b),  supra,  is  ^^Yes,'^  then  was 
the  racing  boat  venture  entered  into  by  Mr.  and  Mrs. 
Sayres  with  a  profit  motive,  rendering  the  expense  of 
maintenance,  operation  and  depreciation  deductible  ? 

Needless  to  say,  the  Tax  Court  by  decision  dated 
February  14,  1958,  (Tr.  60)  decided  that  the  expense 
of  the  boats  was  not  deductible  to  American  Properties, 
Inc.,  and  such  expense  was  taxable  income  to  Mr.  and 
Mrs.  Sayres. 

SPECIFICATION  OF  ERRORS 

1.  The  finding  of  the  Tax  Court  that  '^during  the 
years  in  question  the  activities  of  the  petitioner  and 
the  corporation  with  respect  to  the  boats  were  not  con- 
ducted with  the  intention  of  making  a  profit  and  that 
such  activities  did  not  constitute  the  conduct  of  a  trade 
or  business  by  either  the  petitioner  or  the  corporation" 
(Tr.  51),  is  clearly  erroneous. 

2.  The  finding  of  the  Tax  Court  that  American  prop- 
erties. Inc.,  was  ^' not  entitled  to  deduct  the  cost  of  main- 
tenance and  operation  of  the  boats  under  section  23  (a) 
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(1)  of  the  Internal  Revenue  Code  of  1939,  as  ordinary 
and  necessary  expenses  paid  or  incurred  in  carrying  on 
a  trade  or  business  and  that  it  is  not  entitled  to  deduc- 
tions for  depreciation  on  the  boats,  irrespective  of 
whether  title  to  the  boats  was  in  the  corporation,  since 
section  23  (1)  requires,  as  a  condition  to  such  deprecia- 
tion deductions,  that  the  property  be  used  in  a  trade 
or  business"  (Tr.  51-52),  is  clearly  erroneous. 

3.  The  finding  of  the  Tax  Court  that  ^'the  respond- 
ent's determination  that  the  amounts  in  question  are 
taxable  to  the  individual  petitioners  is  approved''  (Tr. 
53),  is  clearly  erroneous. 

4.  The  finding  of  the  Tax  Court  that  ^'neither  the 
corporation  nor  the  individual  petitioners  was  engaged 
in  the  business"  and  that  the  expenditures  in  connec- 
tion with  the  boats  may  not  be  deducted  by  the  individ- 
ual petitioners  (Tr.  53)  is  clearly  erroneous. 

5.  The  finding  of  the  Tax  Court  that  ^^We  believe 
that  the  parties  had  in  mind  merely  the  possibility  of 
entering  into  a  commercial  venture  at  some  future  time 
when  it  might  be  deemed  expedient  to  do  so"  (Tr.  47) 
is  clearly  erroneous. 

6.  The  Tax  Court  erred  in  entering  its  decisions  in 
these  consolidated  cases  that  there  were  deficiencies  in 
income  tax  for  the  taxable  years  1949  and  1950  as  to 
American  Properties,  Inc.,  and  in  the  fiscal  years  Oc- 
tober 31, 1949,  and  October  31, 1950,  as  to  the  individual 
petitioners  (Tr.  59-60).  It  should  be  here  noted  that 
error  is  only  assigned  to  that  portion  of  the  decision 
involving  the  question  of  the  deductibility  of  the  boats 
to  American  Properties,  Inc.,  and  the  concomitant  in- 
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crease  in  income  to  the  individual  petitioners.  It  should 
be  further  noted  that  no  error  is  assigned  by  reason  of 
the  court's  decision  of  salary  questions  or  the  assess- 
ments of  negligence  penalties  occasioned  by  salary 
questions. 

The  reason  why  petitioners  on  review  point  out  the 
fact  that  they  do  not  assign  the  salary  and  penalty  ques- 
tions as  error  is  that  in  clear  violation  of  the  last  sen- 
tence of  this  Court's  Rule  17  (6),  the  respondent  has 
caused  the  entire  transcript  of  the  testimony  to  be 
printed  by  its  cross-designation  when,  as  is  apparent, 
a  large  portion  of  that  transcript  of  testimony  (Tr. 
40-43,  53-58,  185-201,  218-219,  228-234)  pertains  only 
to  salary  and  penalty  issues.  It  is  further  noted  that 
respondent  did  not  designate  for  printing  the  petitions 
in  Tax  Court  docket  Nos.  57749  and  57750,  which  raised 
the  salary  and  penalty  questions.  Petitioners  here  in- 
voke Rule  17  (6)  as  to  the  printing  of  those  portions 
of  the  transcript  of  the  testimony  on  which  no  issue  is 
joined  in  this  court. 

ARGUMENT 

Counsel  for  the  respondent  aptly  stated  in  the  trial 
court  the  issue:  ''Your  Honor,  this  w^hole  case  rests  on 
the  business  motive  versus  the  hobby  motive"  (Tr. 
145). 

It  is  interesting  to  note  that  Sayres  went  into  the 
automobile  business  through  the  American  Automobile 
Company  (now  Stan  Sayres,  Inc.)  as  a  result  of  his 
interest  in  driving  automobiles  at  high  rates  of  speed. 
No  one  contends  or  could  contend  that  the  corporate 
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income  of  that  business  was  the  personal  income  of 
Sayres  because  speed  was  his  hobby. 

The  Venture  Was  Entered  Into  With  a  Profit  Motive 

A  full  reading  of  the  court's  opinion  (Tr.  25-40,  44- 
53)  discloses  that  despite  the  court's  opinion  and  con- 
clusion that  the  boat  venture  was  gone  into  with  a 
bona  fide  profit  motive  that  the  court  arrived  at  its 
decision  by  the  further  conclusion  that  the  business 
venture  never  materialized.  This,  we  submit  is  in  error. 

As  will  be  demonstrated  by  authorities  hereinafter 
cited,  it  is  clearly  not  the  law  that  enjoyment  of  one's 
business  enterprise  converts  it  from  a  business  to  a 
hobby.  It  is  apparent  that  the  theory  of  Sayres  was, 
when  he  and  Jones  and  Jensen  became  convinced  that 
they  had  the  fastest  boat  in  the  world  abuilding,  that 
it  could  be  profitable  only  by  breaking  the  world's  rec- 
ord and  proving  itself  in  competition,  thereby  focusing 
the  attention  of  the  racing  world  (and  any  other  inter- 
ested persons)  on  the  prototype,  Slo-Mo-Shun  IV. 

The  future  proved  Sayres'  predictions  to  be  correct, 
i.e.,  the  Slo-Mo-Shun  IV  conclusively  smashed  the 
world's  record  on  June  26,  1950,  and  a  few  weeks  later 
the  boat  invaded  Detroit  and  conclusively  won  the  Gold 
Cup  Race. 

It  is  not  without  significance  that  Jones  left  Ameri- 
can Properties,  Inc.,  in  1951  and  went  on  with  the  ven- 
ture on  his  own  account,  makes  a  handsome  profit  at 
it  and  engages  in  it  as  his  sole  and  exclusive  means  of 
livelihood.  His  dominance  in  the  field  is  exemplified  by 
the  fact  that  of  the  20-odd  unlimited  class  hydroplanes 
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in  existence,  he  has  designed  all  but  ai)proxiniately 
four.  To  conclude  that  this  venture  is  not  one  capable 
of  profit  is  unwarranted. 

The  fact  that  Sayres  did  in  fact  go  into  the  venture 
through  ibnerican  Properties,  Inc.,  with  a  bona  fide 
profit  motive  cannot  in  honesty  be  disputed  under  the 
unequivocable  testimony  not  only  of  Sayres  (who  was 
well  enough  respected  in  his  own  comnmnity  of  over 
half  a  million  people  to  be  named  as  its  ''Man  of  the 
Year")  (Tr.  125-126),  but  of  his  counsel,  his  account- 
ant and  his  financial  advisor,  when  such  testimony  was 
neither  challenged  nor  capable  of  challenge. 

The  only  apparent  challenge  made  by  the  respondent 
was  the  quibbling  over  the  record  title  to  the  vessel 
when  the  evidence  showed  there  was  no  record  title 
(Tr.  95-96)  because  the  transfer  was  made  at  a  time 
when  the  boat  was  not  even  completed.  It  appears  to 
be  the  respondent's  position  that  the  title  was  in  Sayres 
because  the  public  thought  so,  and  that  it  is  a  plaything 
of  a  wealthy  sportsman  because  he  is  wealthy  and  en- 
joys ''test-hopping''  of  the  boat  (Tr.  100-103). 

There  can  be  no  doubt  as  to  the  applicable  law.  More 
than  twenty  years  ago  the  proper  test  was  announced : 
"The  proper  test  is  not  the  reasonableness  of  the 
taxpayer's  belief  that  a  profit  will  be  realized,  but 
w^hether  it  is  entered  into  and  carried  on  in  good 
faith  and  for  the  purpose  of  making  a  profit,  or  in 
the  belief  that  a  profit  can  be  realized  thereon,  and 
that  it  is  not  conducted  merely  for  pleasure,  exhibi- 
tion, or  social  diversion.  ..."  Doggett  v,  Burnett 
(1933)  65  F.2d  191. 

"The  intention  of  the  taxpayer  at  the  outset  is 
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the  dominant  factor  in  determining  whether  he  en- 
gaged in  the  venture  merely  for  pleasure  or  for 
profit."  W.  S.  Farish  v.  Commissioner  (1939)  103 
F.2d63;  S.  P.  Farish  i\  Commissioner  (1939)  103 
F2d  65.  See  also  Commissioner  v.  Field,  67  F.2d 
876 ;  Doggett  v.  Burnett,  supra;  Thacher  v,  Lowe, 
288  Fed.  994 ;  Edwin  S.  George,  22  BTA  189. 

The  respondent's  case  consisted  of  a  showing  that 
Sayres  referred  to  it  as  his  boat,  signed  assessor's  tax 
returns  (Exs.  I  and  J)  and  the  boat  was  entered  in 
Sayres'  name  in  competition. 

There  was,  of  course,  no  documentary  evidence  of 
title  (Tr.  95-96).  It  is  at  once  apparent  from  an  exam- 
ination of  the  assessor's  return  that  its  purpose  is 
to  arrive  at  a  value,  not  the  ownership  of  the  boat.  The 
assessor  in  sending  the  return  to  Sayres  for  signature 
doubtless  assumed,  as  apparently  the  newspapers  and 
public  did,  that  Sayres  was  the  owner.  Sayres  could  see 
no  purpose  (and  neither  do  we)  in  indulging  in  detailed 
explanations  to  the  public  that  they  were  in  error  in 
referring  to  him  as  the  owner,  since  there  is  no  interest 
in  the  subject  (Tr.  148-149). 

The  Tax  Court  held  that  in  any  event  the  question 
of  whether  title  passed  from  Sayres  to  the  corporation 
was  not  itself  decisive  of  the  issues  presented  (Tr.  45). 

As  to  the  entry  of  the  ])oat  in  competition  as  Sayres', 
it  is  clear  that  this  was  required  by  the  rules  of  the 
American  Power  Boat  Association  (Tr.  149-157,  Ex. 
5).  In  this  connection  it  will  be  noted  that  Miss  Thrift- 
way,  owned  by  Associated  Grocers  (who  operate  the 
''Thriftway"  Stores)  is  entered  in  competition  as  being 
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owned  by  Willard  Rhodes  (Tr.  148-157,  203-204,  Ex. 
U,  p.  17),  an  executive  of  the  company  actually  own- 
ing it,  and  that  such  was  the  practice  with  other  rac- 
ing boats  owned  by  commercial  firms. 

That  petitioner's  incentive  was  profit  has  been  clear- 
ly pointed  out  by  previous  references  to  the  record. 

Section  23  of  the  Internal  Revenue  Code  of  1939,  to 
which  the  Tax  Court  referred  in  its  opinion,  states : 

*^In  computing  net  income  there  shall  be  allowed 
as  deductions : 
*'(a)  Expenses. 
'^  (1)  Trade  or  business  expenses. 

^*(A)  In  General.  All  the  ordinary  and  neces- 
sary expenses  paid  or  incurred  during  the  taxable 
year  in  carrying  on  any  trade  or  business.  .  .  . 

'^(e)  Losses  by  Individuals.  In  the  case  of  an 
individual,  losses  sustained  during  the  taxable  year 
and  not  compensated  for  by  insurance  or  other- 
wise— 

^^(1)  if  incurred  in  trade  or  business;  or 

*'  (2)  if  incurred  in  any  transaction  entered  into 
for  profit,  though  not  connected  with  the  trade  or 
business.  ..." 

While  it  is  true  the  operation  was  not  profitable  for 
the  years  in  question,  the  fact  of  recurrent  losses  is  not 
sufficient  ground  for  denial  of  the  relief  asked. 

^'That  the  petitioner  did  not  claim  a  deduction 
for  losses  prior  to  1927  and  that  the  stable  was  un- 
profitable for  the  eight  years  it  had  existed  will 
not  support  the  decision  (against  the  taxpayers) 
of  the  Board  under  the  evidence  in  the  case." 
Whitney  v.  Commissioner  (1934)  74  F.2d  589. 
^^The  whole  question  here  is  to  determine  wheth- 
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er,  as  a  matter  of  fact,  the  intention  of  petitioner 
has  been  to  realize  a  profit  from  the  operation  of 
this  farm,  and  this  question  may  not  be  determined 
solely  from  the  recurrence  of  losses."  Israel  0. 
Blake  i\  Commissioner  (1938)  38  BTA  1457.  See 
also  Lillie  S.  Wegeforth  v.  Commissioner  (1940) 
42  BTA  633;  Commissioner  v.  Field  (1933)  67  F. 
2d  876). 

Petitioners  should  not  be  denied  deductions  simply 
because  they  derived  pleasure  and  fame  from  their  busi- 
ness and  were  able  to  absorb  losses. 

^^The  fact  that  petitioners  were  wealthy  enough 
to  afford  a  hazardous  occupation  in  which  they 
found  pleasure  despite  discouraging  losses  does  not 
establish  the  essential  nature  of  the  occupation.  If 
they  were  utterly  indifferent  to  whether  there  was 
loss  or  gain,  or  if  it  were  showTi  the  stables  were 
an  incident  to  the  social  or  domestic  aspects  of  their 
daily  lives,  the  result  might  be  against  them  as  in 
Thacher  i,\  Lowe  (D.C.)  288  Fed.  994,  2  AFTR 
1931.  Instead  it  appears  they  devoted  themselves 
seriously  and  assiduously  to  the  economic  promo- 
tion of  their  stables,  always  in  the  hope  that  profit 
would  result.  The  winning  of  a  single  race  or  the 
chance  purchase  of  a  yearling  might  at  any  time 
convert  steady  losses  into  a  net  profit,  and  make  it 
a  successful  business."  Commissioner  v.  Widener 
(1929)  33F.2d833. 

As  was  said  in  Black  Dome  Corp.,  5  TCM  455,  §46,  130 

P-H  Memo  TC  1946). 

''It  is  clear  that  throughout  this  period  petition- 
er's activities  were  directed  towards  the  realization 
of  profit  from  the  operation  of  petitioner's  prop- 
erty and  not  for  the  pleasure  and  recreation  of 
petitioner's  sole  stockholder."   (Citing  Marshall- 
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Field,  26  BTA  116,  aff'd  67  F.2d  876).  ''The  fact 
that  petitioner's  property  had  not  been  operated  at 
a  profit  for  many  years  does  not  require  a  different 
conclusion/' 

The  profit  and  loss  or  other  financial  statement  of  a 
venture  does  not  purport  to  classify  it  as  being  a  busi- 
ness or  a  hobby. 

''An  occupation  or  employment  will  not  be  ex- 
cluded from  the  classification  of  business  merely 
because  it  actually  results  in  loss  instead  of  profit ; 
but  it  is  essential  that  livelihood  or  profit  be  at  least 
one  of  the  purposes  for  which  the  employment  is 
pursued.''  Deering  v,  Blair  (1938)  23  F.2d  975, 
976. 

Here,  as  in  the  Whitney  case,  supra,  there  is  "no 
substantial  evidence  to  support  the  conclusion  that  the 
pleasure  of  owning  (the  business)  was  the  primary 
interest  of  the  petitioner  in  operating  it." 

"If  it  can  be  shown  the  subsidiary  enterprise 
was  operated  with  the  motive  of  eventual  profit, 
the  expenses  thereof  and  any  losses  are  deductible 
even  though  the  enterprise  is  of  a  kind  usually  con- 
sidered a  hobby  or  recreation."  NYU  Ninth  An- 
nual  Institute  on  Federal  Taxation  (1951),  page 
337  et  seq, 

and: 

"...  that  purpose  (pecuniary  gain)  need  not  be 
exclusive.  It  is  sufficient  if  the  profit  aim  is  the 

prime  thing "  George  F,  Tyler  (1947)  6  TCM 

275,  §47,058  P-H  Memo  TC. 

The  allowance  of  losses  has  not  been  predicated  upon 
the  particular  type  of  occupation.  Losses  have  been  held 
deductible  in: 
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G.  F,  Tyler,  supra,  stamp  collector; 

J.  L.  Byrne,  4  TCM  1096,  §45,371  P-H  Memo  TC 
1945,  dog  kennel ; 

Daggett  v,  Burnett  (1933)  65  P.2(i  191,  religious 
publications ; 

Amos  J,  Bumgardner,  infra,  dog  kennel  operated 
by  dentist ; 

Blake  v.  Commissioner  (1938)  38  BTA  1457,  horse 
stable ; 

Black   Dome   Corp.,   supra,   operation   of   estate 
grounds,  lake,  etc. 

Neither  can  the  losses  be  denied  on  grounds  petition- 
ers have  other  principal  sources  of  income. 

*^  Deduction  of  a  loss  is  not  to  be  denied  by  reason 
of  the  fact  that  the  taxpayer  has  one  or  more  other 
enterprises  from  which  he  receives  his  principal 
source  of  livelihood."  NYU  Ninth  Annual  Insti- 
tute on  Federal  Taxation  (1951)  page  337,  et  seq.; 
Marshall  Field  (1936)  26  BTA  116,  aff'd  67  F.2d 
816',  Moses  Taylor  (1927)  7  BTA  59. 

As  noted,  the  determination  of  the  taxpayer's  in- 
tention is  most  important.  A  recent  case,  Amos  J. 
Bumgardner,  13  TCM  128,  §54,  047  P-H  Memo  TC, 
1954,  has  set  forth  indicia  of  such  intention,  as  follows: 

(1)  A  thorough  preliminary  exploration  of  the 
field  and  the  possibilities  of  profit.  Irving  C, 
Ackerman  (1931)  24  BTA  512,  aff'd  71  P.2d 
586. 

(2)  The  consultation  of  experts  and  the  hiring  of 
qualified  help  or  assistants.  Margaret  E, 
Amory  (1931)  22  BTA  1938. 

(3)  CV)nsidei'a])le  personal  attention  to  the  enter- 
prise. Laura  M\  Curtis  (1933)  28  BTA  631. 
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(4)  And  a  businesslike  method  of  accounting  for 
income  and  expenses  and  concern  for  the 
economics  of  the  operation.  Wilsofi  v.  EisTier 
(1922)  282  Fed.  38. 

A  brief  summary  of  the  evidence  clearly  shows  peti- 
tioners'  intention  to  engage  in  a  profitable  business. 
They  made  a  thorough  examination  of  the  field,  built 
and  tested  prior  boats,  made  a  trip  to  the  1948  Gold  Cup 
in  order  to  appraise,  examine  and  analyze  the  then  fast- 
est boats;  and  Sayres  deliberated  the  possibilities  of 
profit  with  his  attorney,  accountant  and  financial  ad- 
visor. For  design  he  consulted  with  and  hired  Ted  Jones, 
the  foremost  authority  in  the  nation;  as  builder  there 
was  Anchor  Jensen,  a  Northwest  boat  builder  of  high 
repute ;  for  mechanics  and  crewmen  there  were,  among 
others,  Mike  Welsh,  a  highly-skilled  technician  in 
electronics,  Elmer  Leninschmidt  from  Western  Gear 
Works.  The  drivers  of  the  Slo-Mo-Shun  were  the  best 
in  the  business,  Joe  Taggart,  Lou  Fageol,  and  Stan 
Dollar.  That  the  enterprise  was  time-consuming  and 
demanded  the  personal  attention  of  Sayres  is  clearly 
shown.  There  were  stockholders'  meetings,  consultation 
with  attorneys,  accountants,  bankers,  discussions  with 
Jones,  Jensen  and  crewmen,  trips  to  Detroit,  testing  of 
boats,  experimentation  of  gear,  motors  and  equipment, 
etc.  Further,  books  of  account  were  properly  kept  and 
concern  for  the  economics  of  the  operation  is  evidenced 
by  requests  for  advice  from  competent  persons.  Bank 
loans  were  made  in  a  normal  businesslike  manner.  In 
short,  Mr.  Sayres  did  all,  even  more  than  could  be 
expected  of  a  prudent  businessman. 

In  this  connection  it  is  to  be  noted  that  the  Tax  Court 
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found  as  a  fact  (referring  to  Sayres,  Jones  and  Jen- 
sen) that 

"They  recognized  the  tremendous  room  for  im- 
provement in  the  designing  of  racing  boats.  At  that 
time  they  also  recognized  the  possibility  of  profit 
to  be  made  in  the  designing,  construction  and  sale 
of  racing  boats.  They  considered  the  possibility 
that  the  Navy  might  become  interested  in  the  basic 
design  of  these  fast  boats  and  might  become  an  im- 
portant customer.  .  .  . 

''The  petitioner  had  consulted  his  attorney,  his 
accountant  and  his  financial  advisor,  an  officer  of 
the  Seattle-First  National  Bank,  who  all  agreed  on 
the  profit  possibility  in  the  designing,  building  and 
sale  of  boats."  (Tr.  28-29) 

The  Tax  Court  Misconstrued  the  Language  of  the 

Resolution  of  American  Properties,  Inc.  of 

August  31,  1949  (Ex.  4) 

It  is  apparent  from  a  reading  of  the  opinion  of  the 
Tax  Court  that  the  Court  arrived  at  its  conclusions 
partially  from  a  misconstruction  of  the  meaning  of 
Exhibit  4,  Minutes  of  the  Meeting  of  Directors  of 
American  Properties,  Inc.,  held  August  31,  1949.  Those 
minutes  are  set  out  in  full  in  the  Findings,  supra  (Tr. 
30-31),  and  in  part  stated: 

^*It  was  agreed  that  it  was  to  the  best  interest 
of  the  corporation  to  enter  this  new  field  and 
proceed  with  the  construction  of  a  new  boat  upon 
the  improved  design  of  Slo-Mo-Shun  III  all  with 
the  end  in  view  of  when  the  time  was  propitious 
getting  into  conunercial  operation.'^  (Exhibit  4, 
Tr.  31) 

The  Tax  Court  concluded  (Tr.  48):  ''This  left  the 
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intended  time  of  actually  entering  into  business  in  an 
uncertain  state/ ^  This  is  the  basis  for  the  Court's  find- 
ing that  ''the  parties  had  in  mind  merely  the  possibility 
of  entering  into  a  commercial  venture  at  some  future 
time  when  it  might  be  deemed  expedient  to  do  so" 
(Tr.  47).  What  is  apparent  is  that  what  was  left  for 
the  future  was  ''getting  into  commercial  operation," 
not  getting  into  business. 

Furthermore,  Sayres  testified: 

"Q.  By  the  way,  to  the  extent  that  there  may  be 
confusion  about  it,  this  Exhibit  4,  being  the  resolu- 
tion of  American  Properties  of  August  31,  1949, 
is  that  the  date  upon  which  your  conception  of  this 
being  a  profitable  venture  actually  materialized  ? 

A.  That  is  the  date  on  which  we  said,  'Here  we 
go.'"  (Tr.  97-98) 

It  is  abundantly  clear  from  the  record  that  American 
Properties,  Inc.,  in  a  bona  fide  honest,  businesslike 
manner  determined  to  and  did  enter  into  a  venture  with 
a  profit  motive  and  did  forthwith  as  the  resolution  and 
the  facts  indicate  "proceed  with  the  construction  of  a 
new  boat  upon  the  improved  design."  The  resolution 
showed  that  the  company  believed  that  it  had  to  do  "the 
necessary  experimental  and  engineering  work"  and  "it 
was  recognized  that  there  would  be  substantial  experi- 
mental cost  to  lay  the  groundwork  for  future  develop- 
ment" and  that  the  corporation  was  to  "continue  in 
an  endeavor  to  work  out  improvements  in  design  and 
engineering.  He  (Sayres)  particularly  suggested  that 
a  new,  improved  Slo-Mo-Shun  should  be  designed  and 
built  for  actual  racing  use"  (Ex.  4,  Tr.  30-31). 

It  seems  clear  to  us  that  this  manifested  a  present 
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intention  to  commence  on  a  business  basis  and  with  a 
profit  motive  the  construction  of  unlimited  hydro- 
planes. Within  60  days  the  corporation  had  carried 
out  the  intention  and  had  physically  completed  Slo-Mo- 
Shun  IV  which  fulfilled  every  prophecy  made  for  her 
while  she  was  on  the  drawing  boards. 

What  is  apparent  is  that  the  lower  Court  has  con- 
strued the  resolution  and  the  conduct  of  the  taxpayers 
as  meaning  that  some  time  in  the  future  they  might 
evolve  a  business  purpose  from  this  project.  This  is 
patently  not  true.  The  purpose  which  the  directors  had 
in  mind  and  which  they  clearly  articulated  in  plain  and 
concise  language  was  that  the  actual  sale  of  boats  w^ould 
necessarily  have  to  follow  the  perfomiance  of  the  pilot 
model  then  on  the  drawing  boards  and  that  if  that  vessel 
made  a  record  for  itself,  they  would  then  be  able  to  get 
into  ^^ commercial  operation,"  which  we  deem  to  mean 
marketing  boats,  designs,  and  the  like.  To  conclude,  as 
the  Tax  Court  did,  that  this  resolution  merely  mani- 
fested a  future  intent  to  embark  on  a  commercial  ven- 
ture is  simply  not  supported  by  the  language  used,  the 
conduct  of  the  petitioners,  nor  by  any  portion  of  the 
record. 

We  think  it  further  unwarranted  to  conclude  from 
this  resolution,  from  the  absence  of  a  record  title,  and 
from  the  rejection  by  Sayres  of  one  isolated  offer  to 
build  for  Horace  Dodge  that  ergo,  the  construction, 
maintenance  and  operation  of  the  boat  was  Sayi^es' 
personal  hobby. 

Tlu^  Boat  Was  Not  a  Personal  Hobby 

The  unchallenged  fact  (which,  indeed,  the  trial  court 
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found  to  be  a  fact  (Tr.  35))  that  Sayres  never  drove 
the  boat  except  on  the  occasion  that  it  broke  the  world's 
straightaway  record  and  occasionally  in  testing  new 
equipment,  seems  to  us  to  be  inconsistent  with  the 
court's  conclusion  that  the  boat  was  the  personal  hobby 
of  Sayres.  It  should  be  apparent  that  these  boats  are 
designed  and  used  as  racing  boats  and  that  Sayres 
never  drove  them  except  on  the  occasions  mentioned. 

It  should  be  further  noted  that  there  is  no  prize 
money  in  racing  the  boats  and  the  court  so  found  (Tr. 
35).  Any  analogy  to  owning  race  horses  is  clearly  inap- 
plicable. 

The  boats  can  certainly  not  be  classified  as  a  pleasure 
craft  (Tr.  89)  : 

'^Q.  Is  it  fair  to  state,  then,  that  your  desire  or 
enthusiasm  for  speed  is  not  satisfied  by  driving  the 
Slo-Mo-Shun  IV  or  V  in  racing  competition,  you 
do  not  satisfy  it  in  that  manner  ? 

A.  No,  I  would  like  to,  but  there  are  some  good 
reasons  not  to. 

Q.  And  you  haven't? 

A.  I  have  not. 

Q.  Other  than  the  original  breaking  of  the  world 
record  in  June  23,  1950,  have  you  driven  these 
boats  or  either  of  them  competitively? 

A.  No."  (Tr.  88-89). 

The  Tax  Court  concluded  that  petitioner's  refusal  to 
accept  one  isolated  offer  to  purchase  boats  ''is  certainly 
not  consistent  with  the  claim  that  he  was  interested  in 
profit.  On  the  contrary  it  indicates  a  continuation  of 
the  hobby  for  his  personal  pleasure  and  satisfaction" 
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(Tr.  49-50).  If  such  were  the  fact,  the  conclusion  would 
still  be  not  valid,  but  the  fact  is  that  no  one  ever  made 
any  direct  offer  to  Sayres  to  purchase  boats  (Tr.  141- 
142).  In  fact,  the  trial  judge  summarized  his  testimony 
as  follows : 

''As  I  understand  it,  the  witness  has  said  that 
he  had  had  some  indirect  offers  and  if  it  had  been 
■  a  big  enough  price,  he  would  have  sold.  And  he 
says  that  he  did  say  at  this  time  that  he  would  not 
sell,  however,  unless  he  had  another  boat  to  defend 
in  the  races. 

The  Witxess  (Sayres)  :  'Yes,  sir,  that  is  cor- 
rect' ''  (Tr.  145). 

Sayres  further  testified : 

"...  had  I  sold  it  in  1950  that  would  have  prob- 
ably ended  any  hopes  I  had  of  going  on  with  the 
development,  continuing  development  and  getting 
into  the  boat  business.  It  could  have.  That  is  a  ques- 
tion that  nobody  can  answer  flatly."  (Tr.  142). 

It  should  also  be  borne  in  mind  that  Slo-Mo-Shun  IV 
was  not  built  and  improved  for  the  purpose  of  selling 
that  particular  boat.  It  was  built  as  a  pilot  model  of  a 
new  design  (Tr.  147).  The  company  would  have  had  to 
start  another  boat  to  continue  the  development  of  de- 
sign and  equipment. 

We  submit  that  the  overwhelming  weight  of  the  evi- 
dence clearly  demonstrates  that: 

1.  American  Properties,  Inc.,  engaged  in  the  racing 
boat  venture  as  a  trade  or  business  with  a  profit  motive 
and  that  the  ordinary  and  necessary  expense  incurred 
in  that  venture  was  deductible  pursuant  Section  23  (a) 
(1)  of  the  Internal  Revenue  Code  of  1939. 
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2.  The  expense  would  be  in  any  event  deductible  to 
the  individuals  as  a  '' transaction  entered  into  for  profit, 
though  not  connected  with  the  trade  or  business,"  under 
Section  23  (e)  of  the  Internal  Revenue  Code  of  1939. 

We  respectfully  submit  that  the  decision  of  the  Tax 
Court  be  reversed. 

Respectfully  submitted, 

Kenneth  P.  Short 
Cowisel  for  Petitioners 

1107  American  Building, 
Seattle  4,  Washington. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 


No.  16051 


American  Properties,  Inc.,  and  the  Estate  of 
Stanley  S.  Sayres,  Deceased,  Harold  L.  Scott, 
and  A.  R.  Hunger,  Executors,  and  M.adeleine 
A.  Sayres,  petitioners 

V. 

Commissioner  of  Internal  Revenue,  respondent 


On  Petition  for  Review  of  the  Decisions  of  the 
Tax  Court  of  the  United  States 


BRIEF  FOR  THE  RESPONDENT 


OPINION  BELOW 

The  opinion  of  the  Tax  Court  (R.  25-58)  is  re- 
ported at  28  T.  C.  1100. 

JURISDICTION 

This  petition  for  review  (R.  61-63)  involves  addi- 
tional federal  income  taxes  determined  against  Amer- 
ican Properties,  Inc.,  for  the  taxable  years  1949  and 
1950    in    the    respective    amounts    of    $495.78    and 

(1) 


$3,601.31;  and  against  Madeleine  A.  Sayres  and  Har- 
old L.  Scott  and  A.  R.  Hunger,  Executors  of  the  Es- 
tate of  Stanley  S.  Sayres,  deceased,^  for  the  taxable 
year  ending  October  31,  1949,  in  the  amount  of 
$10,400.69,  and  income  taxes  and  penalties  for  the 
taxable  year  ending  October  31,  1950,  in  the  respec- 
tive amounts  of  $12,830.51  and  $641.53.  (R.  8-9, 
18.)^  On  Februaiy  17,  1955,  the  Commissioner  of 
Internal  Revenue  mailed  to  the  taxpayers  notices  of 
deficiencies  covering  the  above  amounts.  (R.  6,  16.) 
Within  90  days  thereafter  and  on  May  11,  1955,  the 
taxpayers  filed  petitions  with  the  Tax  Court  for  a 
redetermination  of  the  deficiencies  under  the  provi- 
sions of  Section  272  of  the  Internal  Revenue  Code  of 
1939,  as  amended.  (R.  10,  23.)  The  decisions  of  the 
Tax  Court  were  entered  on  February  14,  1958.  (R. 
59,  60.)  The  cases  are  brought  to  this  Court  by  a 
petition  for  review  filed  May  7,  1958.  (R.  63.)  Juris- 
diction is  conferred  on  this  Court  by  Section  7482  of 
the  Internal  Revenue  Code  of  1954. 


1  During  the  pendency  of  the  actions  in  the  Tax  Court, 
Stanley  S.  Sayres  died  and  his  executors  were  substituted 
as  parties. 

2  The  following  proceedings  were  consolidated  for  hear- 
ing and  decision  in  the  Tax  Court:  American  Properties, 
Inc.,  Docket  No.  57,748;  Stanley  S.  Sayres,  Docket  No. 
57,749;  Madeleine  A.  Sayres,  Docket  No.  57,750;  and  Stan- 
ley S.  Sayres  and  Madeleine  A.  Sayres,  Docket  No.  57,751. 
The  taxpayers  have  not  petitioned  for  a  review  of  Docket 
Nos.  57,749  and  57,750  which  involved  a  salary  deficiency  for 
1948.    (R.  25,  61.) 


QUESTION  PRESENTED 

Whether  the  Tax  Court  erred  in  holding  that  ex- 
penditures made  (and  certain  depreciation  allowances 
taken)  by  taxpayer,  American  Properties,  Inc.,  in 
connection  with  designing,  constructing,  maintaining, 
and  racing  speedboats,  were  not  deductible  business  ex- 
penses within  the  meaning  of  Section  23(a)  of  the  In- 
ternal Revenue  Code  of  1939,  but  rather  were  personal 
hobby  expenses  of  the  corporation's  sole  stockholder, 
the  taxpayer  Stanley  S.  Sayres  and  his  wife  Made- 
leine A.  Sayres,  and  therefore  were  taxable  to  them 
as  personal  income. 

STATUTES  AND  REGULATIONS  INVOLVED 

These  are  set  out  in  the  Appendix,  infra. 

STATEMENT 

The  facts  as  found  by  the  Tax  Court  (R.  27-40) 
may  be  summarized  as  follows: 

Stanley  S.  Sayres  and  Madeleine  A.  Sayres  were 
husband  and  wife  during  the  years  in  issue  and  up 
to  the  time  of  his  death  on  September  16,  1956. 
Stanley  was  in  the  automobile  business  and  in  1931 
he  purchased  the  Williams  Auto  Company  in  Seattle 
changing  its  name  to  American  Properties,  Inc.  He 
owned  all  but  one  qualifying  share  of  stock  in  this 
corporation.  Stanley,  during  the  years  in  issue,  was 
the  principal  stockholder  of  the  American  Automo- 
bile Company  which  operated  an  automobile  dealer- 
ship in  Seattle  in  and  on  premises  owned  by  American 
Properties,  Inc.    (R.  27-28.) 


Stanley  ^  was  interested  in  outboard  motor  boat 
racing  prior  to  his  moving  to  Seattle  in  1931,  and  had 
a  long  standing  and  continuing  interest  in  speed.  It 
was  his  desire  to  drive  a  boat  faster  than  any  other 
person.    (R.  28.) 

Subsequent  to  his  moving  to  Seattle  in  1931  the 
taxpayer  for  several  years  did  not  engage  in  boat 
racing.  However,  at  some  time  prior  to  1948  he 
purchased  a  used  racing  boat  which  had  previously 
attained  a  speed  of  80  m.p.h.  and  named  it  Slo-Mo- 
Shun.  Thereafter  he  built  Slo-Mo-Shun  II  and  Slo- 
Mo-Shun  III.  In  the  design,  construction,  operation, 
and  maintenance  of  Slo-Mo-Shun  III,  the  taxpayer 
retained  technical  assistance  of  experts  who  were 
recognized  as  outstanding  in  their  fields.  Ted  Jones, 
his  boat  designer,  was  employed  as  an  engineer  with 
an  airplane  company,  and  his  work  for  the  taxpayer 
was  done  at  nights,  on  weekends,  and  on  holidays. 
Anchor  Jensen,  of  the  Jensen  Motor  Boat  Company, 
was  the  builder.  The  taxpayer,  Jones,  and  Jensen 
attended  the  1948  Gold  Cup  races  in  Detroit  in  Au- 
gust, 1948,  and  after  their  experience  with  the  first 
Slo-Mo-Shun  and  Slo-Mo-Shun  II  and  III  they  recog- 
nized the  tremendous  room  for  improvement  in  the 
designing  of  racing  boats  and  that  there  were  possi- 
bilities of  profits  to  be  made  in  the  designing,  con- 
struction, and  sale  thereof.  At  that  time  they  con- 
sidered also  the  possibility  that  the  Navy  might  be- 


•^  Stanley  is  hereinafter  referred  to  as  the  taxpayer  and 
American  Properties,  Inc.,  by  its  name  or  as  the  corpora- 
tion. 


come  interested  in  the  basic  design  of  their  boats  and 
might  become  an  important  customer.  Jones  pro- 
ceeded to  design  Slo-Mo-Shun  IV  which  would  be 
revolutionary  in  the  field  of  unlimited  hydroplane 
boats.  He  used  the  identical  design  which  he  had 
used  for  years  in  building  and  racing  limited  class 
boats.  By  August,  1949,  Jones  and  the  taxpayer  con- 
cluded that  Slo-Mo-Shun  IV,  which  was  then  in  the 
process  of  construction,  would  prove  to  be  far  superior 
to  boats  currently  being  used.    (R.  28-29.) 

The  taxpayer  consulted  his  attorney,  his  account- 
ant, and  his  financial  adviser,  an  official  of  the  Seattle- 
First  National  Bank,  who  all  agreed  on  the  profit  pos- 
sibility in  the  designing,  building,  and  sale  of  boats. 
The  banker  advised  against  the  undertaking  in  an 
individual  capacity.  In  discussions  with  the  attorney 
the  taxpayer  suggested  that  inasmuch  as  the  articles 
of  incorporation  of  American  Properties,  Inc.,  already 
contained  provisions  which  would  authorize  the  con- 
struction and  sale  of  boats  and  marine  supplies  or 
engines,  such  corporation  might  undertake  the  venture 
without  the  necessity  of  creating  a  new  corporation. 
(R.  29.) 

The  minutes  of  a  meeting  of  the  directors  of  the 
corporation  held  on  August  31,  1949  (R.  29),  contain 
the  following  (R.  30-31): 

Prehminary  discussions  had  been  had  with 
reference  to  this  corporation  entering  the  field 
of  boat  building,  ownership  and  management. 
Counsel  reported  that  the  Articles  of  Incorpora- 
tion were  sufficiently  broad  to  v/arrant  entry 
upon  such  a  program. 


Mr.  Sayres  in  connection  with  the  Countiy 
wide  interest  in  power  boat  racing  suggested 
that  ''Slo-Mo-Shun  IIP'  was  in  his  opinion  far 
superior  to  the  major  racing  boats;  that  an  im- 
provement in  design  had  been  perfected  and  in 
his  opinion  ''Slo-Mo-Shun  IIF'  was  by  no  means 
the  last  word  in  the  field.  In  other  words,  there 
would  be  continuous  improvement  and  if  suf- 
ficient time  was  devoted  to  experimental  and  en- 
gineering work  other  boats  would  become  obso- 
lete and  the  Seattle  boat  would  be  the  pattern 
all  over  the  Countiy. 

He  suggested  that  he  believed  if  the  Company 
would  enter  the  field,  do  the  necessaiy  experi- 
mental and  engineering  work  that  not  only  was 
there  money  to  be  made  in  the  manufacture  and 
sale  of  racing  crafts,  but  in  the  commercial  field 
as  well.  That  he  believed  the  Government  would 
itself  be  interested  in  the  fastest  type  of  boat 
that  could  be  manufactured. 

It  was  recognized  that  there  would  be  sub- 
stantial experimental  cost  to  lay  the  groundwork 
for  future  development. 

He  further  stated  that  he  was  willing  to  trans- 
fer title  of  Slo-Mo-Shun  III  to  the  corporation  if 
the  corporation  would  continue  in  an  endeavor 
to  work  out  improvements  in  design  and  engi- 
neering. He  particularly  suggested  that  a  new 
improved  Slo-Mo-Shun  should  be  designed  and 
built  for  actual  racing  use. 

Mr.  Sayres  also  advised  that  he  had  substan- 
tial offers  for  Slo-Mo-Shun  III  and  had  no  doubt 
of  the  salability  of  Slo-Mo-Shun  the  IVth  and 
boats  of  that  design  and  class. 

It  was  a.p^reed  that  it  was  to  the  best  interest 
of  the  corporation  to  enter  this  new  field  and 


proceed  with  the  construction  of  a  new  boat  upon 
the  improved  design  of  Slo-Mo-Shun  III,  all  with 
the  end  in  view  of  when  the  time  was  propitious 
getting  into  commercial  operation. 

Mr.  Sayres  was  authorized  to  proceed  accord- 
ingly.   (R.  31.) 

At  this  time  Slo-Mo-Shun  IV  was  in  the  process 
of  being  built  and  was  launched  in  October,  1949. 
(R.  31.) 

Some  time  prior  to  October  31,  1949,  the  corpora- 
tion paid  to  the  taxpayer  an  amount  of  $14,690.30, 
which  was  the  amount  that  had  been  expended  by 
him  in  the  construction  of  Slo-Mo-Shun  III  and  of 
partial  construction  of  Slo-Mo-Shun  IV.    (R.  31.) 

In  1949  there  were  no  registration  or  licensing  re- 
quirements with  regard  to  boats  of  this  character 
and  no  patents  were  taken  on  the  design  of  these 
boats.  The  taxpayer  did  not  enter  into  any  formal 
document  transferring  title  of  either  Slo-Mo-Shun 
III  or  Slo-Mo-Shun  IV  to  the  corporation.    (R.  31.) 

The  taxpayer,  in  filling  out  forms  with  the  county 
assessor  of  King  County,  Washington,  for  personal 
property  tax  purposes  as  of  January  1,  1950,  and 
1951,  indicating  that  he  was  the  owner  of  Slo-Mo- 
Shun  IV,  left  blank  the  part  of  such  forms  calling 
for  information  as  to  whether  he  had  transferred 
title.  He  belonged  to  the  Seattle  Yacht  Club  and  has 
always  been  registered  with  the  American  Power 
Boat  Association  as  the  owner  of  Slo-Mo-Shun  IV 
and  V.  The  rules  of  that  association  provided,  among 
other  things,  that  each  boat  entered  for  a  sanctioned 
race  must  be  the  bona  fide  property  of  the  person 


8 

in  whose  name  she  is  entered,  who  must  be  a  racing 
member  of  the  association  and  a  member  of  a  club 
belonging  to  the  association;  that  corporations  or 
business  concerns  may  not  enter  sanctioned  races 
(although  they  may  be  members  of  the  association) 
and  may  only  enter  a  boat  as  the  bona  fide  property 
of  a  club  member  who  is  also  a  racing  member  of 
the  association,  either  by  ownership  or  by  charter. 
(R.  31-32.) 

In  June  of  1950,  Slo-Mo-Shun  IV,  driven  person- 
ally by  the  taxpayer  on  Lake  Washington,  established 
a  new  world  straight-away  speed  record  of  160  m.p.h., 
breaking  the  11-year-old  record  of  141  m.p.h.  Recog- 
nizing the  capabilities  of  this  boat  and  the  possibility 
of  still  further  improvements  of  design  in  a  model 
to  be  built,  the  taxpayer  sought  a  contractual  ar- 
rangement which  would  include  Ted  Jones,  the  de- 
signer, and  Anchor  Jensen,  the  builder.  However,  be- 
cause of  disagreement  as  to  technical  engineering 
principles  Jones  refused  to  sign  an  agreement  whic4i 
would  include  Jensen  as  a  party.  On  July  17,  1950, 
an  agreement  was  executed  ''by  and  between  Ameri- 
can Properties,  Inc.,  (and/or  S.  S.  Sayres)  Party 
of  the  First  Part,  and  Ted  0.  Jones,  Party  of  the 
Second  Part,''  which  provided  that  whereas  the  first 
party  had  financed  construction  of  Slo-Mo-Shun  III 
and  Slo-Mo-Shun  IV  and  whereas  second  party  de- 
signed both  of  those  boats  and  assisted  in  develop- 
ment, construction,  and  testing,  the  parties  agreed 
as  follows:  The  second  party  agreed  to  work  exclu- 
sively for  the  first  party  in  the  design  and  develop- 
ment of  ''Gold  Cup''  and  "Unlimited"  classes  of 


racing  boats  during  the  existence  of  the  contract  and 
a  period  of  1  year  thereafter;  second  party  agreed 
not  to  disclose  to  others  any  basic  or  essential  features 
of  design,  construction,  or  development;  first  party 
agreed  that  when  constructing  racing  boats,  only 
second  party  would  be  employed  to  design  such  boats 
and  to  supervise  construction,  and  that  upon  all  boats 
sold  by  first  party,  in  whom  title  should  always  rest, 
second  party  would  receive  a  fee  of  $5,000  or  10  per 
cent  of  sale  price,  whichever  was  greater,  this  being 
in  addition  to  time  and  material  charges  such  as  had 
been  paid  in  the  past;  first  party  agreed  that  if  Slo- 
Mo-Shun  IV  should  be  sold  for  an  amount  greater 
than  cost,  first  party  would  pay  second  party  10  per 
cent  of  actual  net  profit  after  taxes,  or  a  flat  sum  of 
$5,000  whichever  was  greater,  in  which  case  second 
party  would,  in  consideration  thereof,  design  a  new 
Unlimited  class  racing  boat  for  first  party  at  no  ad- 
ditional fee;  both  parties  agreed  that  in  event  of  any 
sale  of  plans  and  designs  of  Gold  Cup  and  Unlimited 
boats,  first  party  would  pay  second  party  a  fee  of 
$2,500  together  with  traveling  expenses  and  a  fee 
of  $25  per  day  actually  spent  in  supervising  construc- 
tion. It  was  provided  that  the  agreement  should  con- 
tinue until  terminated  by  written  notice  of  either 
party,  giving  180  days'  notice.  It  was  signed  by 
S.  S.  Sayres  as  president  of  American  Properties, 
Inc.,  and  in  his  individual  capacity,  and  by  Jones. 
(R.  32-34.) 

In  July  of  1950,  Slo-Mo-Shun  IV,  driven  by  Ted 
Jones,  won  the  Gold  Cup  race.  Subsequently,  Jones 
was  approached  by  others  seeking  boats  of  the  design 
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of  Slo-Mo-Shun  IV,  including  Horace  Dodge  who 
sought  to  have  two  boats  built,  offering  $50,000  per 
boat.  Jones  sought  approval  of  the  taxpayer  which 
was  refused.    (R.  34.) 

Lou  Fageol,  a  wealthy  sportsman  who  was  one  of 
the  top  two  or  three  drivers  in  the  country,  had 
driven  Slo-Mo-Shun  IV  on  August  2,  1950,  and  won 
the  Harmsworth  Trophy.  He  drove  Slo-Mo-Shun  V 
and  won  the  Gold  Cup  in  1951.    (R.  34-35.) 

In  August,  1950,  the  Seattle-First  National  Bank 
loaned  American  Properties,  Inc.,  $26,000  to  be  used 
in  operations  in  connection  with  the  boats.  No  col- 
lateral was  given  for  the  loan.    (R.  34.) 

In  February,  1951,  construction  of  Slo-Mo-Shun  V 
was  commenced  for  the  purpose  of  entering  the  1951 
Gold  Cup  races.  The  taxpayer  prevailed  upon  Jones 
and  Jensen  to  work  together  in  the  construction  of 
the  boat.  The  boat  was  constructed  at  the  premises 
of  the  Jensen  Motor  Boat  Company  under  the  super- 
vision of  Jones  and  with  the  aid  of  some  of  Jensen's 
boat  builders.  The  boat  was  completed  by  the  end  of 
July,  1951.  Jones  received  $5,000  for  designing  Slo- 
Mo-  Shun  V  in  addition  to  compensation  received  on 
an  hourly  basis  for  its  construction.    (R.  34-35.) 

In  1952  Slo-Mo-Shun  IV,  driven  by  Stanley  Dollar, 
a  wealthy  man  of  the  Stanley  Dollar  Steamship  Lines, 
won  the  Gold  Cup  race.  Joe  Taggart,  who  has  had 
as  much  racing  experience  as  Fageol,  also  drove  the 
Slo-Mo-Shun  boats  in  competition.  In  1953  and  1954 
either  Slo-Mo-Shun  IV  or  Slo-Mo-Shun  V  won  the 
Gold  Cup  races.  The  Slo-Mo-Shun  boats  have  also 
won  the  Martini-Rossi  Trophy  for  the  fastest  heat  in 
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a  Gold  Cup  race  and  the  Aaron  DeRoy  Plaque  for  the 
fastest  over-all  race  average.  The  taxpayer's  name 
appears  on  the  Gold  Cup  as  the  winner  and  the  var- 
ious trophies  which  were  won  by  Slo-Mo-Shun  boats 
were  kept  at  the  Seattle  Yacht  Club.  There  were  no 
cash  prizes  in  racing  these  boats.    (R.  35.) 

The  taxpayer  did  not  himself  personally  drive  any 
of  the  boats  in  closed  course  competitive  races,  such 
as  the  Gold  Cup  or  the  Harmsworth  races.  He  did 
drive  in  speed  competition,  as  in  1950  when  he  broke 
the  world's  straightaway  speed  record.    (R.  35.) 

In  November  of  1951,  Ted  Jones  left  Seattle  and 
went  east  to  work  as  a  boat  designer  for  another  con- 
cern and  ceased  to  operate  under  the  agreement  of 
1950.  No  formal  notice  of  termination  of  the  contract 
was  ever  given  by  either  party.  Because  he  felt  re- 
strained by  the  contract  of  1950,  Jones  did  not,  for 
a  number  of  years,  build  any  boats  for  others  of  the 
design  of  the  Slo-Mo-Shun  boats,  although  he  had 
many  opportunities  to  do  so.  However,  commencing 
in  January,  1954,  he  did  design  a  number  of  boats 
for  various  individuals  throughout  the  country,  em- 
ploying the  design  of  the  Slo-Mo-Shun  boats.  In  1956, 
there  were  about  20  boats  eligible  for  competition  in 
the  unlimited  class,  of  which  all  but  4  were  of  the 
basic  Slo-Mo-Shun  design,  none  having  been  sold  by 
the  taxpayer  or  American  Properties.    (R.  35-36.) 

Members  of  the  crew  of  the  various  Slo-Mo-Shun 
boats  included  highly  skilled  technicians  who  worked 
in  their  spare  time  since  they  were  full  time  em- 
ployees of  other  organizations.  None  of  them  was 
employed  by   either   American   Properties,    Inc.,    or 
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American  Automobile  Company.  Jones  was  compen- 
sated for  designing  the  boats  and  Jensen  was  paid  for 
his  work  in  building  them.    (R.  36.) 

The  principal  construction  work  took  place  at  the 
Jensen  Motor  Boat  Company,  but  the  engine  work 
was  done  at  the  premises  of  American  Properties, 
Inc.,  then  under  lease  to  American  Automobile  Com- 
pany, where  there  was  a  machine  shop  for  assembling 
engines,  and  engines  and  parts  were  stored  at  these 
premises.  The  small  handtools  which  were  used  were 
the  properties  of  American  Properties,  Inc.  Only  oc- 
casionally was  equipment  of  American  Automobile 
Company  used,  and  an  electric  hoist  which  was  used 
was  not  the  property  of  American  Automobile  Com- 
pany.   (R.  36.) 

All  costs  of  completing  and  operating  Slo-Mo-Shun 
IV  and  the  costs  of  building  and  operating  Slo-Mo- 
Shun  V  were  borne  by  the  corporation,  including  the 
expenses  incurred  in  racing  them,  such  as  traveling 
expenses  of  the  crew  to  Detroit  in  1950.    (R.  36-37.) 

The  building  owned  by  the  American  Properties, 
Inc.,  was  located  about  1%  to  2  miles  from  the  near- 
est navigable  body  of  water.  Slo-Mo-Shun  III  was 
moored  at  a  dock  at  the  taxpayer's  residence  on  Lake 
Washington.  Later  the  taxpayer  constructed  another 
residence  on  Lake  Washington  to  which  he  moved  in 
December  1950,  and  the  Slo-Mo-Shun  boats  were  then 
housed  in  the  boathouse  at  such  residence.  At  times 
the  boats  were  housed  at  the  Jensen  Motor  Boat  Com- 
pany, which  is  on  Lake  Washington  about  5  miles 
from  the  taxpayer's  new  residence.    (R.  37.) 
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Greater  Seattle,  Inc.,  a  nonprofit,  publicly  sub- 
scribed corporation  which  promoted  the  annual  Sea- 
fair  and  other  sporting  events,  sponsored  campaigns 
to  raise  money  for  the  operation  of  the  Slo-Mo-Shun 
boats  because  of  the  advantage  to  Seattle  of  bringing 
the  Gold  Cup  race  to  Seattle.  In  1950  the  amount 
contributed  by  Greater  Seattle,  Inc.,  for  this  purpose 
v^as  $6,912.15.  This  contribution,  v^hether  paid  to 
the  taxpayer  in  the  first  instance,  or  to  the  corpora- 
tion, was  ultimately  received  by  the  corporation  to 
defray  part  of  the  expense  of  operating  Slo-Mo-Shun 
IV.  In  subsequent  years  other  contributions  were  also 
received  from  Greater  Seattle,  Inc.,  through  cam- 
paigns for  public  subscription.  In  sponsoring  cam- 
paigns for  raising  money  for  this  purpose,  Greater 
Seattle,  Inc.,  held  the  taxpayer  out  as  the  owner  of 
the  boats.  Newspaper  articles  also  consistently  re- 
ferred to  the  taxpayer  as  the  owner  of  the  boats.  The 
official  programs  of  the  Gold  Cup  races  listed  him  as 
the  owner.    (R.  37-38.) 

The  taxpayer  has  never  sold  any  of  the  Slo-Mo- 
Shun  boats  or  any  designs  therefor.  After  Slo-Mo- 
Shun  IV  had  been  constructed,  some  civilian  repre- 
sentatives of  the  Navy  Department  examined  it  and 
observed  it  in  action.  There  was  no  subsequent  indi- 
cation that  the  Navy  would  be  interested.    (R.  38.) 

In  its  income  tax  returns  for  the  calendar  years 
1949  and  1950  the  corporation  showed  its  principal 
business  activity  as  ''Real  Estate''  and  ''Lessor  of 
Building,"  respectively.  It  reported  net  income  of 
$8,423.26  in  1949  and  a  net  loss  of  $1,561.41  in  1950, 
Its  returns  show  that  it  had  surplus  at  December  31, 
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1949,  of  $74,659.49  (of  which  $37,497.43  was  earned 
surplus)  and  at  December  31,  1950,  suii)lus  of  $71,- 
260.73  (of  which  $34,098.67  was  earned  suit)1us). 
(R.  38.) 

In  the  calendar  year  1949  the  corporation  expend- 
ed $2,155.56  in  operation  and  maintenance  of  the 
boats,  which  it  deducted  on  its  coiT)orate  tax  return 
as  business  expenses.  In  addition,  the  corporation 
expended  $561.39  as  additional  boat  expense  which 
it  did  not  deduct  on  the  corporate  return.    (R.  38.) 

For  the  calendar  year  1950  the  corporation  ex- 
pended $19,300.58  for  operation  and  maintenance  of 
the  boats  and  deducted  on  its  return  the  amount  of 
$12,388.43  (after  offsetting  the  contribution  from 
Greater  Seattle,  Inc.,  in  the  amount  of  $6,912.15). 
In  the  return  there  was  included  $1,000  as  income 
from  endorsement  of  an  oil  product.    (R.  38-39.) 

The  corporation  capitalized  on  its  books  and  its 
returns  for  1949  and  1950  the  amounts  expended  for 
construction  of  the  boats  and  related  equipment  (in- 
cluding the  amount  of  $14,690.30  which  was  paid  by 
the  corporation  to  the  taxpayer  as  hereinabove 
stated).  In  the  1949  return  the  balance  sheet  at  the 
end  of  the  year  includes  in  depreciable  capital  assets 
the  amount  of  $18,609.16  for  boats  and  equipment, 
but  no  depreciation  was  claimed.  For  1950  the 
amount  of  capitalization  of  boats  and  equipment  at 
year  end  was  $22,323.37  upon  which  depreciation  was 
taken  in  the  amount  of  $5,830.84.  The  Commissioner 
determined  that  the  boating  activities  of  the  corpora- 
tion were  not  carried  on  as  a  business  for  profit  and 
disallowed  the  expenditures  for  operation  and  main- 
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tenance  of  boats  in  1949  and  1950,  and  the  item  for 
depreciation  in  1950.  The  Commissioner,  therefore, 
included  as  additional  income  of  the  individual  tax- 
payers all  amounts  expended  by  the  corporation  in 
connection  with  the  boats.  Inasmuch  as  the  individu- 
als v^ere  on  a  fiscal  year  ending  October  31,  whereas 
the  corporation  was  on  a  calendar  year  basis,  the 
Commissioner  determined  the  amounts  which  had 
been  expended  during  the  taxable  years  of  the  indi- 
viduals. For  the  fiscal  year  ended  October  31,  1949, 
the  Commissioner  attributed  additional  income  to  the 
individuals  in  the  amount  of  $16,401.51,  consisting 
of  $1,149.82  of  disallowed  corporate  expenses  to  Oc- 
tober 31,  1949,  $561.39  representing  additional  boat 
expense  paid  by  the  corporation  and  not  deducted  on 
the  corporate  return,  and  $14,690.30  representing 
the  amount  paid  to  the  taxpayer  by  the  corporation 
and  capitalized  on  the  corporate  return.  For  the 
fiscal  year  ended  October  31,  1950,  the  Commissioner 
attributed  additional  income  to  the  individuals  in 
the  amount  of  $16,595.31,  consisting  of  $1,005.74 
expended  by  the  corporation  as  boat  expenses  from 
November  1  to  December  31,  1949,  $7,956.50  of  net 
expenses  from  January  1  to  October  31,  1950,  and 
$7,633.07  expended  during  the  year  ended  October  31, 
1950,  and  capitalized  by  the  corporation.  (R.  39-40.) 
On  June  29,  1951,  the  corporation  filed  a  claim  for 
refund  of  taxes  for  the  year  1949,  based  upon  the 
carryback  of  a  claimed  net  operating  loss  for  1950. 
On  August  19,  1952,  the  corporation  filed  another 
claim  for  refund  for  the  year  1949,  based  upon  a 
claim  that  it  understated  its  net  operating  expenses 
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by  the  amount  of  $561.39  referred  to  hereinabove. 
(R.  40.) 

The  Tax  Court,  in  upholding  the  determinations  of 
the  Commissioner,  found  that  the  activities  of  the 
taxpayer  and  the  corporation  during  the  years  in 
question  with  respect  to  the  boats  were  not  conducted 
with  the  intention  of  making  a  profit  and  such  activi- 
ties did  not  constitute  the  conduct  of  a  trade  or  busi- 
ness by  either  the  taxpayer  or  the  corporation.  (R. 
40.)^ 

SUMMARY  OF  ARGUMENT 

The  questions  of  what  is  or  what  is  not  a  trade 
or  business  and  whether  particular  expenditures  were 
proximately  related  to  the  carrying  on  of  a  trade  or 
business  are  factual.  The  burden  of  bringing  the 
expense  deduction  within  the  provisions  of  the  stat- 
ute is  upon  the  taxpayer. 

The  courts  have  held  that  in  a  factual  situation  the 
lower  court's  findings  will  not  be  set  aside  unless 
clearly  erroneous  and  unless  the  ultimate  conclusion 
is  adduced  from  an  erroneous  view  of  the  law. 

A  review  of  the  record  by  this  Court  will  demon- 
strate that  the  taxpayers  did  not  carry  their  burden 
of  proof  and  that  the  Tax  Court's  findings  that  the 
boat  venture  was  not  a  business,  but  rather  a  per- 
sonal hobby,  are  not  only  free  from  clear  error,  but 


^  The  Tax  Court  also  ruled  adversely  to  the  individual  tax- 
payers on  a  second  issue  concerning  omissions  of  salary  in- 
come and  additions  for  negligence  in  the  year  1950  (Tax 
Court  Docket  No.  57751,  R.  60),  but  taxpayers  do  not  raise 
this  issue  in  this  Court  (Br.  3). 
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are  warranted  fully  when  considered  in  the  light  of 
the  decided  cases  on  the  subject. 

The  taxpayers  contend  that  a  profit  motive  was 
present,  that  the  boat  venture  was  conducted  for  the 
purpose  of  financial  gain,  and  therefore,  the  expendi- 
tures made  in  furtherance  thereof  were  incurred  in 
carrying  on  a  trade  or  business  and  are  deductible 
under  the  statute. 

The  facts  of  record  are  contrary  to  such  conten- 
tions on  the  part  of  the  taxpayers,  and  show,  among 
other  things:  (1)  taxpayer  was  a  prominent  sports- 
man who  gained  national  fame  as  an  owner  and  driv- 
er of  high  speed  power  boats  and  he  engaged  in 
motor  boat  racing  as  a  hobby  for  many  years  prior 
to  the  years  in  issue;  (2)  in  1949,  he  attempted  to 
shift  the  financial  burden  to  one  of  his  corporations, 
although  he  continued  to  refer  to  the  activity  as  his 
hobby  and  held  out  to  the  public  that  he  personally 
was  expending  large  sums  in  furtherance  thereof; 
(3)  in  subsequent  years,  only  two  unlimited  class  rac- 
ing boats  were  constructed  and  placed  in  competition, 
winning  many  top  national  awards;  (4)  after  this, 
numerous  offers  were  received  for  the  design  and 
construction  of  the  boats,  but,  all  were  turned  down 
by  taxpayer;  and  (5)  no  attempt  was  ever  made  to 
sell  any  boats  and  no  financial  gain  was  realized. 

The  Tax  Court  exercised  its  function  v\^ith  care 
and  its  findings  are  amply  supported  by  the  record 
and  its  decisions  should  be  affirmed. 
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ARGUMENT 

The  Evidence  Supports  the  Tax  Court's  Holding  That 
Expenditures  Made  (and  Certain  Depreciation  Al- 
lowances Taken)  By  Taxpayer,  American  Properties, 
Inc.,  In  Connection  With  Designing,  Constructing  and 
Racing  Speed  Boats,  Were  Not  Deductible  Business 
Expenses,  But  Rather  Were  Personal  Hobby  Ex- 
penses of  the  Corporation's  Sole  Stockholder,  the 
Taxpayer  Stanley  S.  Sayres  and  His  Wife  Madeleine 
A.  Sayres,  and  Therefore  Taxable  To  Them  As  Per- 
sonal Income 

A.    General 

The  principal  issue  for  determination  on  this  ap- 
peal is  whether  the  Tax  Court  erred  in  finding  that 
the  boat  venture  was  not  carried  on  for  the  purpose 
of  realizing  a  profit,  but  rather  was  conducted  as  a 
hobby  of  the  taxpayer,  Stanley  Sayres. 

The  taxpayers  contend  (Br.  24-25)  that  a  profit 
motive  was  present,  that  the  activities  of  designing, 
building,  maintaining  and  racing  boats  were  con- 
ducted for  the  purpose  of  financial  gain,  and  there- 
fore the  expenditures  made  in  furtherance  of  these 
activities  were  incurred  in  carrying  on  a  trade  or 
business  and  are  deductible  under  the  statute. 

Section  23(a)  (1)  (A)  of  the  Internal  Revenue  Code 
of  1939  (Appendix,  infra)  provides  that  in  comput- 
ing net  income  ''All  the  ordinary  and  necessary  ex- 
penses paid  or  incurred  during  the  taxable  year  in 
carrying  on  any  trade  or  business,  *  *  *  '^  may  be 
deducted.  On  the  other  hand.  Section  24(a)  (1)  (Ap- 
pendix, infra)  of  the  1939  Code  provides  that  in 
computing  net  income  ''personal,  living,  or  family 
expenses  *   *   * '^  may  not  bo  deducted;  and,  under 
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well  settled  principles,  capital  expenditures  are  not 
deductible.    Shipp  v.  Commissioner y  217  F.  2d  401 
(C.A.  9th),  and  cases  there  cited. 
The  Tax  Court  found  as  a  fact  that  (R.  40) : 

The  activities  of  the  petitioner  and  the  cor- 
poration during  the  years  in  question  with  re- 
spect to  the  boats  were  not  conducted  with  the 
intention  of  making  a  profit.  Such  activities  did 
not  constitute  the  conduct  of  a  trade  or  business 
by  either  petitioner  or  the  corporation. 

The  question  of  what  is  or  what  is  not  a  trade  or 
business  is  factual,  and  the  lower  court's  findings  if 
based  upon  substantial  evidence  (and  not  adduced 
from  an  erroneous  view  of  the  law)  will  not  be  set 
aside  unless  clearly  erroneous.  Higgins  v.  Commis- 
sioner, 312  U.S.  212,  rehearing  denied,  312  U.S.  714; 
United  States  v.  Gypsum  Co.,  333  U.S.  364,  395,  re- 
hearing denied,  333  U.S.  869;  McDonald  v.  Commis- 
sioner, 323  U.S.  57;  Morton  v.  Commissioner,  174 
F.  2d  302,  303  (C.A.  2d).  See  also  Section  7482(a), 
Internal  Revenue  Code  of  1954,  and  Rule  52(a), 
Federal  Rules  of  Civil  Procedure. 

One  of  the  important  factors  in  determining  the 
existence  of  a  business  is  the  presence  or  absence  of 
a  profit  motive  and  such  determination  is  likewise 
factual.^     Helvering  v.  A^a^.  Grocery  Co,,  304  U.S. 


^  The  intention  to  profit  must  be  the  primary  or  dominant 
purpose  and  incidental  expectation  or  hope  of  the  venture 
being  profitable  is  not  sufficient  to  constitute  the  operation 
of  a  business  {White  v.  Commissioner,  227  F.  2d  779  (C.A. 
6th) ,  certiorari  denied,  351  U.S.  939 ;  Coffey  v.  Commissioner, 
141  F.  2d  204   (C.A.  5th));  and  the  activity  must  not  be 
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282,  289,  rehearing  denied,  305  U.S.  669.  However, 
in  making  the  ultimate  finding  as  to  whether  the  par- 
ticular activity  constitutes  a  trade  or  business  the 
courts  have  considered,  intei^  alia,  taxpayer's  normal 
and  regular  activities,  his  financial  position,  the  ex- 
tent and  nature  of  the  alleged  business  venture  (par- 
ticularly its  relation  to  both  taxpayer's  regular  op- 
eration and  his  outside  interest),  the  financial  record 
of  the  operation  during  all  of  the  year  of  its  existence, 
and  the  extent  of  taxpayer's  activities  in  carrying  on 
the  venture  as  a  commercial  enterprise.  Brodnck  v. 
Derby,  236  F.  2d  35  (C.A.  10th)  ;  Coffey  v.  Commis- 
sioner, 141  F.  2d  204  (C.A.  5th) ;  Eiving  v.  Commis- 
sioner, 213  F.  2d  438  (C.A.  2d) ;  Thacher  v.  Lowe, 
288  Fed.  994  (S.  D.  N.Y.).  As  the  Fourth  Circuit 
said  in  Cecil  v.  Commissioner,  100  F.  2d  896,  899: 

The  taxpayers'  intention  is  important  (Commis- 
sioner V.  Field,  2  Cir.  67  F.  2d  876,  877)  but  not 
necessarily  controlling,  as  the  nature  of  the  en- 
terprise and  its  financial  results  may  be  even 
more  important. 

Taxpayers  make  no  contention,  and  indeed  could 
not  sustain  a  contention,  that  the  expenditures  in 
question  were  nonbusiness  expenses  paid  or  incurred 
for  the  production  or  collection  of  income  (see  Inter- 
nal Revenue  Code  of  1939,  Section  23(a)(2)  (26 
U.S.C.  1952  ed.,  Sec.  23)).  But  the  Treasury  Reg- 
ulations dealing  with  such  nontrade  or  nonbusiness 


conducted  primarily  for  pleasure,  exhibition  or  social  di- 
version (Dcering  V.  Blair,  23  F.  2d  975  (C.A.  10th)  ;  Eivijig 
V.  Commissioner,  213  F.  2d  438  (C.A.  2d)). 


expenses  are  illuminating,  in  that  they  mark  out  a 
standard  equally  applicable  to  trade  or  business  ex- 
penses and,  indeed,  express  clearly  the  rule  which 
the  cases  have  applied  in  respect  to  claims  of  trade 
or  business  expense  deductions,  and  which  distin- 
guishes a  hobby  from  a  profit-making  ente>*prise. 
Thus  Treasury  Regulations  111,  promulgated  under 
the  Internal  Revenue  Code  of  1939,  reads: 

Sec.  29.23 (a)-15.     Nontrade  or  Nonbusiness 

Expenses, — 

*         *         *         * 

(b)   *  *  * 

Capital  expenditures,  and  expenses  of  carry- 
ing on  transactions  which  do  not  constitute  a 
trade  or  business  of  the  taxpayer  and  are  not 
carried  on  for  the  production  or  collection  of 
income  or  for  the  management,  conservation,  or 
maintenance  of  property  held  for  the  production 
of  income,  but  which  are  carried  on  primarily 
as  a  sport,  hobby,  or  recreation  are  not  allow- 
able as  nontrade  or  nonbusiness  expenses.  The 
question  whether  or  not  a  transaction  is  carried 
on  primarily  for  the  production  of  income  or  for 
the  management,  conservation,  or  maintenance 
of  property  held  for  the  production  or  collection 
of  income,  rather  than  primarily  as  a  sport, 
hobby,  or  recreation,  is  not  to  be  determined 
solely  from  the  intention  of  the  taxpayer  but 
rather  from  all  the  circumstances  of  the  case, 
including  the  record  of  prior  gain  or  loss  of  the 
taxpayer  in  the  activity,  the  relation  between  the 
type  of  activity  and  the  principal  occupation  of 
the  taxpayer,  and  the  uses  to  which  the  property 
or  what  it  produces  is  put  by  the  taxpayer. 
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Finally,  the  courts  have  held  consistently  that  in  a 
situation  in  which  there  is  a  claim  for  a  deduction 
under  the  statute  the  taxpayer  must  assume  the  bur- 
den of  proof  and  bring  himself  clearly  within  the 
scope  and  meaning  of  the  section  relied  upon  to  sup- 
port his  claim.  Lykes  v.  United  States,  343  U.S. 
118;  Deputy  v.  du  Pont,  308  U.S.  488;  New  Colonial 
Co,  V.  Helvering,  292  U.S.  435;  Welch  v.  Helvering, 
290  U.S.  Ill;  Commissioner  v.  Peurifoy,  254  F.  2d 
483  (C.A.  4th). 

A  review  of  the  record  by  this  Court  will  demon- 
strate that  the  taxpayers  did  not  carry  their  burden 
of  proof  and  the  Tax  Court's  findings  that  the  boat 
venture  was  not  a  trade  or  business,  but  rather  a 
personal  hobby,  are  not  only  free  from  clear  error, 
but  are  clearly  warranted  by  the  record  when  con- 
sidered in  the  light  of  the  decided  cases  on  the  subject. 

B.    Not  a  Business  but  a  Hobby 

The  Commissioner  does  not  contend,  as  taxpayers 
seem  to  indicate  (Br.  23-25)  that  an  operation  call- 
ing for  the  design  and  construction  of  boats  cannot 
be  carried  on  as  a  trade  or  business;  but,  only  sub- 
mits that  under  the  evidence  in  this  case,  it  can  be 
held  (and  was  properly  held  herein)  that  the  expenses 
incurred  by  American  Properties  in  1949  and  1950, 
are  not  deductible  as  ordinary  and  necessary  business 
expenses.  Moreover,  it  is  not  contended  that  the 
particular  venture  could  not  be  profitable  if  the  tax- 
payer had  operated  it  in  fact  as  a  business  for  profit. 
Indeed  as  the  taxpayers  point  out  in  their  brief  (pp. 
24-25),  Jones  went  on  with  the  venture  after  1951 
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and  made  a  "handsome  profit''.  In  order  to  consti- 
tute a  business  the  venture  must  not  only  be  entered 
into  with  a  profit  motive  but  must  be  carried  on  pri- 
marily and  in  truth  as  a  business  for  profit.  Tliacher 
V.  Loive,  supra,  p.  995.''* 

We  submit  that,  in  spite  of  taxpayer's  testimony 
(and  the  testimony  of  his  advisers)  to  the  contrary, 
the  corporation  never  entered  the  business  of  boat 
design  and  construction.  The  Tax  Court  was  war- 
ranted in  weighing  taxpayer's  testimony  and  that  of 
his  accountant,  lawyer  and  banker  in  the  light  of  the 
evidence.  Upon  consideration  of  all  the  evidence  the 
fact  finder  concluded  that  during  the  years  in  ques- 
tion the  activities  of  taxpayer  and  the  corporation 
with  respect  to  the  boats  were  not  conducted  with  the 
intention  of  making  a  profit  and  that  such  activities 
did  not  constitute  the  conduct  of  a  trade  or  business 
by  either  the  taxpayer  or  the  corporation  and  the 
Tax  Court  so  found  as  a  fact'  (R.  40,  51.)  The 
minutes  of  the  board  of  directors  of  the  corporation 


^  Taxpayers'  citation  of  Doggett  V.  Burnett,  65  F.  2d  191 
(C.A.  D.C.)  (Br.  25-26),  states  the  basic  principle  clearly 
(p.  194)  and  in  doing  so  supports  the  Tax  Court  in  the 
instant  case: 

The  proper  test  is  *  *  *  whether  it  is  entered  into  and 
carried  on  in  good  faith  and  for  the  purpose  of  making 
a  profit,  *   *  *.     (Emphasis  supplied.) 

^  Thus  in  the  light  of  all  the  circumstances  the  Tax  Court 
was  warranted  in  concluding  that  the  testimony  of  taxpay- 
er's accountant,  lawyer  and  banker  indicated  at  the  most 
that  taxpayer  had  under  consideration  placing  the  corpora- 
tion in  the  boat  business  and  did  not  at  all  establish  that 
this  had  actually  been  done  or  that  the  corporation  had 
actually  carried  on  a  business  venture  for  profit. 
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relied  upon  so  heavily  by  taxpayers,  indicate  that 
commercial  operations  would  not  commence  until  ''the 
time  was  propitious/'     (R.  31.) 

The  taxpayer  was  interested  in  speed  from  his 
youth  and  he  had  raced  boats  prior  to  his  coming 
to  Seattle  in  1931.  (R.  27-28,  78.)  He  evidently 
did  not  pursue  this  hobby  activity  in  Seattle  from 
1931  to  sometime  prior  to  1948,  when  he  purchased 
the  first  Slo-Mo-Shun  boat.  (R.  28,  79.)^  His  in- 
terest increased  after  that  time  and  he  successively 
constructed  Slo-Mo-Shun  the  H  and  HI,  and  had  par- 
tially constructed  No.  IV  boat  in  1949,  when  the  so- 
called  boat  venture  was  discussed.  (R.  28-29.)  Each 
boat  was  a  progression  of  the  design  of  the  previous 
Slo-Mo-Shuns  and  commencing  with  III,  each  was 
designed  by  Ted  Jones,  a  well  known  expert  in  the 
field  of  designing  speed  or  racing  boats,  and  was  built 
by  Anchor  Jensen  at  the  Jensen  Motor  Boat  Com- 
pany facilities.     (R.  28-29,  80.) 

The  taxpayer,  together  with  Jones  and  Jensen  at- 
tended the   1948   Gold   Cup   races   in  Detroit.      (R. 


^  Taxpayer  attempts  an  analogy  between  his  early  and 
continued  interest  in  speed  and  his  entry  into  the  automobile 
business  and  his  interest  in  speed  and  his  entry  into  the 
boat  business.  (Br.  23-24.)  There  is  hardly  a  valid  com- 
parison when  the  facts  show  that  he  was  in  the  automobile 
business  for  over  20  years  during  which  time  he  was  a 
major  distributor  for  Chrysler  and  later  a  dealer.  (R.  78, 
116-117.)  He  no  doubt  conducted  such  enterprises  in  ths 
normal  manner,  receiving  and  accepting  hundreds  (maybe 
thousands)  of  offers  to  purchase  his  products.  (R.  116-117.) 
In  contrast,  he  turned  down  every  offer  received  for  the 
design  or  construction  of  racing  boats  and  made  no  sales 
thereof.    (R.  143-145,  207-208.) 
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28-29.)  They  had  completed  the  first  three  Slo-Mo- 
Shun  boats  and  were  convinced  that  there  was  room 
for  improvement  in  the  designing  of  racing  boats. 
In  addition,  they  believed  that  there  was  a  possibility 
of  realizing  a  profit  from  the  design,  construction  and 
sale  of  such  boats  and  that  the  Navy  might  be  in- 
terested in  the  basic  design.  (R.  29.)  The  extent 
of  taxpayer's  willingness  to  consider  the  profit  poten- 
tential  of  the  boats  is  revealed  by  his  subsequent  ac- 
tion in  refusing  to  consider  any  offers  for  the  design- 
ing or  construction  of  the  boats,  particularly  those 
offers  from  persons  who  wanted  to  race  the  boats 
(R.  164-165,  168) ;  and  by  the  following  testimony 
(R.  82-83): 

There  is  no  money  in  racing  in  the  Gold  Cup 
races.  There  never  has  been.  I  would  like  to 
add  that  Jones  and  I  were  both  agreed  that  there 
might  be  another  field  even  more  important  than 
just  race  boats,  and  that  is  if  the  Navy  should 
ever  want  a  really  high  speed,  well,  what  v/e 
might  call  a  super  PT  boat.  Now,  whether  the 
Navy  is  ever  going  to  want  one  or  not,  I  don't 
know. 

This  statement  shows  the  importance  taxpayer  at- 
tached to  racing  for  pure  pleasure;  and,  that  he 
might  be  willing  to  consider  naval  use  of  his  design, 
but,  despite  the  connotation  to  the  contrary,  and  in 
view  of  his  subsequent  actions,  he  was  unwilling  for 
anyone  else  to  have  access  to  the  Slo-Mo-Shun  boat 
As  late  as  the  spring  of  1956,  the  date  of  the  hearing 
below,  the  taxpayer  was  still  not  aware  of  the  in- 
terest the  Navy  might  have  in  the  Slo-Mo-Shun  boats. 
(R.  82-83.) 
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In  the  summer  of  1949,  and  while  Slo-Mo-Shun  IV 
was  under  construction,  taxpayer  consulted  with  his 
advisers  concerning  further  development  of  the  basic 
design  and  the  possibilities  of  future  profits.  (R. 
29.)  He  was  aware  that  the  articles  of  incorporation 
permitted  American  Properties  to  construct  and  sell 
boats  (R.  162-163)  and  apparently  upon  the  advice 
of  his  banker  (R.  29)  decided  to  utilize  the  corpo- 
ration in  carrying  on  future  activities,  including  the 
design,  maintenance  and  operation  of  the  Slo-Mo- 
Shun  boats.^  At  a  meeting  of  the  board  of  directors 
of  the  corporation,  it  was  decided  ''to  enter  this  new 
field  and  *  *  *  when  the  time  was  propitious  [for] 
getting  into  commercial  operation."  (R.  29-31.) 
Thereafter,  taxpayer  purported  to  transfer  Slo-Mo- 
Shun  III  and  Slo-Mo-Shun  IV  to  the  corporation. 
(R.  31.)  While  it  is  well  established  that  a  corpora- 
tion is  a  distinct  and  separate  entity  from  its  stock- 
holders, it  cannot  be  overlooked  that  taxpayer  was 
the  sole  stockholder  of  the  corporation,  that  he  at- 
tended and  no  doubt  conducted  the  meeting,  and  that 
he  signed  the  minutes  of  the  meeting  in  August  of 
1949.  (R.  27,  86,  92,  93.)  The  court  was  justified 
in  looking  through  the  corporate  set-up  and  obsei-ving 
the  taxpayer  as  the  real  party  in  interest.  Wise. 
Memorial  Park  Co.  v.  Commissioner,  255  F.  2d  751 


^  Inasmuch  as  the  actual  construction  was  carried  on  at 
the  Jensen  Motor  Boat  Company  Yard,  under  the  direction 
of  Anchor  Jensen,  it  does  not  seem  likely  that  American 
Properties  was  ever  considered  in  this  phase  of  the  opera- 
tion. (R.  28,  80,  120.)  Taxpayer  indicated  in  his  testimony 
that  he  was  interested  in  designing  boats  and  that  someone 
else  would  have  to  build  them.    (R.  82.) 
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(C.A.  7th) ;  Helvering  v.  Scottish  American  Inv,  Co., 
139  F.  2d  419,  422  (C.A.  4th). 

The  fourth  boat  was  completed  by  Jensen  in  the 
fall  of  1949  (R.  31),  and  in  the  summer  of  1950, 
while  being  driven  by  taxpayer  it  established  a  new 
world  straightaway  speed  record  (R.  32).  There- 
after, on  July  17,  1950,  taxpayer  and  Jones  entered 
into  a  contract  calling  for  Jones  to  design  boats  ex- 
clusively for  the  taxpayer  and  the  corporation.  (R. 
32-34,  94-95.)  It  was  contemplated  that  the  contract 
was  to  be  between  the  corporation  and  Jones,  but, 
Jones  insisted  that,  in  addition,  taxpayer  sign  it  per- 
sonally. Under  this  agreement  the  taxpayer  agreed 
to  utilize  the  services  of  Jones  exclusively  in  design- 
ing racing  boats  and  would  pay  him  $5,000  or  10% 
of  the  sales  price  of  each  boat  sold,  and  in  addition 
would  pay  time  and  material  charges  as  in  the  past. 
Jones  agreed  to  design  racing  boats  as  requested,  to 
disclose  to  no  one  the  essential  features  of  the  design, 
and  to  design  a  new  unlimited  class  racing  boat  for 
taxpayer  if  Slo-Mo-Shun  IV  was  sold  at  a  price 
greater  than  cost.  The  agreement  was  to  remain  in 
effect  until  terminated  by  written  notice  of  either 
party.  (R.  33-34.)  A  few  days  after  the  contract 
was  signed  Jones  won  the  Gold  Cup  race  for  1950 
(R.  34)  and  was  immediately  besieged  with  offers 
for  duplicate  boats  (R.  211).''  He  and  the  taxpayer 
had  been  enthusiastic  about  the  basic  design  and 
were  sure  that  the  boat  would  perform  remarkable 
feats;  however,  others  considered  it  to  be  a  ''backyard 


^^  At  least  two  specific  offers  were  for  a  price  of  $50,000 
per  boat.    (R.  207-208.) 
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freak".  (R.  211.)  Nevertheless,  the  boat  established 
a  new  straightaway  record  and  won  the  Gold  Cup, 
and  inasmuch  as  Jones  was  interested  in  making 
money  from  his  design  under  the  contract  (R.  210) 
he  took  some  of  the  offers  to  taxpayer  and  asked 
him  if  they  could  bui^  boats  to  fill  the  offers.  The 
taxpayer  immediately  refused,  saying  that  they  would 
not  be  building  for  anyone.  (R.  208.)  Taxpayer's 
continued  refusal  to  consider  offers  and  the  other 
facts  of  record  indicating  his  desire  to  be  alone  in 
the  field  (discussion,  infra), ^^  give  credence  to  the 
following  statement  of  Jones  as  to  why  the  offers 
were  rejected  (R.  208) : 

Well,  I  would  have  to  assume  so  that  there  would 
be  no  more  boats  in  Slo-Mo-Shun's  speed  and 
maneuverability  for  competition.  That  is  what 
I  gathered  from  the  conversation. 

Thus,  in  the  summer  of  1950,  taxpayers'  and  Jones' 
greatest  expectation  had  been  realized.  Their  ^'back- 
yard freak"  had  performed  remarkable  feats  and  was 
widely  acclaimed.^^  As  the  lower  court  said  In  its 
opinion  (R.  49) : 

It    would    seem    that    the    ''propitious"    time 
for  actively  going  into  production  and  sale  would 


^^  Taxpayer  insisted  in  the  contract  that  Jones  design  for 
him  a  new  unlimited  class  boat  if  one  of  the  Slo-Mo-Shuns 
was  sold.  (R.  33.)  There  is  evidence  that  taxpayer  would 
not  sell  unless  he  had  another  Gold  Cup  defender,  partly 
because  he  would  lose  face  in  Seattle.  (R.  143-145.)  And, 
he  evidently  felt  that  Jones  was  being  disloyal  in  even  con- 
sidering the  sale  of  the  Slo-Mo-Shun  design.     (R.  210-211.) 

^-  The  boat  also  won  the  Harmsworth  Trophy  in  August 
of  1950.    (R.  34.) 
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have  been  in  1950  after  winning  the  Gold  Cup 
race. 

The  corporation  did  not  go  into  production  at  that 
time  or  even  begin  preparations  for  further  construc- 
tion.    (R.  34-35,  48-49,  206.) 

It  is  submitted  that  taxpayer's  action  in  the  sum- 
mer and  fall  of  1950,  despite  his  testimony,  would 
have  been  different  if  he  had  any  intention  of  making 
a  profit  from  the  design  or  sale  of  boats  for  either 
himself  or  the  corporation  of  which  he  was  the  sole 
owner. ^"^  Even  more  clearly  his  actions  would  have 
been  greatly  different,  if  profit  had  in  fact  been  his 
primary  purpose  and,  as  seen,  the  burden  was  his  to 


1^  The  lower  court  was  not  bound  to  the  testimony  of  the 
taxpayer  as  to  his  intent  because  such  testimony  was  re- 
futed by  other  circumstances  in  connection  therewith.  Penna. 
R,  Co,  V.  Chamberlain,  288  U.S.  337,  340;  Taitt  v.  Commis- 
sioner, 166  F.  2d  697,  698  (C.A.  5th)  ;  Foran  v.  Commis- 
sioner, 165  F.  2d  705  (C.A.  5th).  Particularly  is  this  so 
because  of  the  oportunity  of  the  lower  court  to  observe  wit- 
nesses and  weigh  their  testimony  in  the  light  of  the  whole 
record.  Pool  V.  Commissioner,  251  F.  2d  233  (C.A.  9th)  ; 
Helvering  V.  Nat.  Grocery  Co.,  304  U.S.  282;  Hell  Beauty 
Supplies  V.  Commissioner,  199  F.  2d  193,  195  (C.A.  8th). 
Unless  the  record  shows  that  an  honest  effort  was  made  to 
conduct  a  profitable  business  (Thacher  V.  Lowe,  supra)  and 
that  the  venture  was  conducted  in  good  faith  (Coffey  V. 
Commissioner,  supra),  the  expense  incurred  in  or  the  losses 
from  the  venture  may  not  be  considered  for  income  tax 
purposes.  In  Crown  Iron  Works  Co.  v.  Commissioner,  245 
F.  2d  357,  the  Eighth  Circuit  had  this  to  say  concerning  the 
lower  court's  function  in  determining  intent  (p.  360)  : 

The  question  of  intent,  if  at  all  doubtful  *  *  *  is  a 
question  of  fact  for  the  trial  court,  and  only  becomes 
a  question  of  law  for  a  reviewing  court  if  the  evidence 
is  all  one  way  or  so  overwhelmingly  one  way  as  to 
have  no  doubt  as  to  the  fact.  *  *  * 
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establish  that  profit  was  his  primary  purpose.  The 
Tax  Court  was  surely  warranted  in  finding  that  he 
failed  to  sustain  this  burden. 

It  was  not  until  February  of  1951  that  any  activity 
was  undertaken  to  design  and  construct  an  additional 
boat.  This  effort  was  directed  at  developing  a  fur- 
ther improvement  in  the  basic  design  and  to  con- 
struct a  boat  to  represent  the  taxpayer  at  the  Gold 
Cup  races  of  1951.  (R.  34,  100,  207.)  The  boat 
was  designed  by  Jones  and  constructed  at  the  Jensen 
Boat  Company  yard.  (R.  34.)  Both  taxpayer  and 
Jones  considered  that  the  boat  was  designed  and 
constructed  under  the  contract  between  the  two  of 
them.  And,  in  addition  to  the  usual  payment  for 
time  worked  and  materials,  Jones  received  a  fee  of 
$5,000.  (R.  100,  206,  207.)  A  careful  review  of 
the  contract  terms  (R.  33-34)  will  reveal  that  no 
provision  was  made  for  the  payment  of  $5,000  as  a 
fee  to  Jones  for  a  boat  designed  and  constructed  for 
taxpayer.  He  would  no  doubt  be  entitled  to  the 
usual  hourly  fee  and  expenses.  Jones  considered  the 
arrangements  to  be  for  business  purposes  (and  the 
taxpayer  would  have  the  court  believe  he  felt  like- 
wise) ;  however,  the  terms  provided  for  Jones  to  re- 
ceive a  fee  of  $5,000  or  10%  of  the  purchase  price  if 
higher,  for  each  boat  sold,  (R.  33-34.)  All  offers 
received  after  the  design  had  been  established  were 
refused  by  the  taxpayer,  and  under  such  conditions 
it  was  not  possible  for  Jones  to  realize  any  profit  from 
the  venture.  Taxpayer  paid  Jones  for  Slo-Mo-Shun 
V  under  the  terms  of  the  contract  as  if  it  had  been 
sold  by  the  corporation. 


31 

The  new  boat,  Slo-Mo-Shun  V,  won  the  Gold  Cup 
race  of  1951,  being  driven  by  Lou  Fageol,  one  of  the 
top  drivers  in  the  country.    (R.  35.)^* 

In  November  of  1951,  Jones  left  the  Seattle  area 
and  carried  on  his  pursuit  of  designing  boats,  except 
those  involving  the  basic  design  of  the  Slo-Mo-Shun 
boats.  (R.  35.  )  He  was  ready  and  willing  to  design 
additional  boats  for  the  taxpayer  under  the  terms  of 
the  contract  but  no  other  boats  were  discussed.  (R. 
206-207.)  The  completion  of  V  took  care  of  the 
1951  season  as  far  as  taxpayer  was  concerned  and 
he  "didn't  need  any  more  at  that  time.''  (R.  207.) 
After  winning  the  Gold  Cup  in  1950,  taxpayer  evi- 
dently did  not  believe  the  time  was  right  to  enter  the 
business  of  designing,  constructing  and  selling  boats; 
likewise,  after  his  successes  in  1951,  he  gave  no  evi- 
dence of  intending  to  engage  in  business  for  profit. 
The  taxpayer  no  doubt  had  what  he  wanted  in  boats 
IV  and  V — racing  one  or  the  other,  he  won  four 
straight  Gold  Cup  races  and  many  other  prizes  and 
honors.  (R.  35.)  In  this  regard,  it  is  not  disputed 
that  racing  boats  in  competition  is  an  effective  way 
of  proving  their  worth  and  selling  potential.  How- 
ever, taxpayer's  activities  over  those  years  (1949- 
1953)  establish  conclusively  that  he  was  pursuing  his 


14  The  Slo-Mo-Shun  boats  won  the  Gold  Cup  in  1952  and 
1953,  and  won  many  other  important  trophies  during  the 
years  1950-1953.  Four  different  men  drove  the  Slo-Mo-Shun 
boats  to  their  victories  in  1950-1953,  i.e.,  Ted  Jones,  Lou 
Fageol,  Joe  Taggart  and  Stanley  Dollar.  None  of  these  men 
were  employed  by  the  taxpayer  or  the  corporation  (except 
Jones  for  the  short  while  in  1951)  and  they  were  either 
wealthy  sportsmen  or  top  race  drivers.    (R.  34-35,  122-123.) 
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hobby  and  was  not  seriously  considering  the  possi- 
bilities of  profit  in  the  sale  of  the  design.^"' 

Jones  did  not  give  notice  of  termination  of  the  con- 
tract but  honored  its  terms  for  about  three  years. 
(R.  207.)  He  then  began  to  design  unlimited  class 
boats,  principally  using  the  basic  design  of  the  Slo- 
Mo-Shun  boats.  Fifteen  or  so  of  his  boats  are  in 
service  and  all  but  three  or  four  follow  this  basic 
design.     (R.  35-36,  206-207.) 

This  record  of  the  action  of  the  taxpayers  over 
the  years  (without  more)  supports  fully  the  Tax 
Court's  statement  that   (R.  47)  : 

*  *  *  we  do  not  doubt  that  the  petitioner  and 
others  held  the  belief  that  there  was  a  profit 
possibility,  we  do  not  believe  *  *  *  that  there 
was  an  intention  or  motive  of  immediately  em- 
barking upon  a  business  venture.  Rather,  we 
believe  that  the  parties  had  in  mind  merely  the 
possibility  of  entering  into  a  commercial  venture 
at  some  future  time  when  it  might  be  deemed 
expedient  to  do  so.  The  evidence  shows  that  this 
never  did  eventuate. 

A  study  of  the  court's  findings  and  opinion  shows 
that,  in  arriving  at  the  above  conclusion  it  did  not 
overlook  any  of  the  facts  of  record,  including  evi- 


^^  It  is  undisputed  that  speed  boat  racing  was  taxpayer's 
hobby  up  to  1949  (R.  44,  67-68)  ;  and  that  after  that  time, 
as  he  admitted,  driving  and  testhopping  boats  was  a  hobby 
(R.  100-101).  In  addition,  it  is  important  to  note  that  in 
August  of  1949,  according  to  minutes  of  the  meeting  of  the 
board  of  directors  of  American  Properties,  taxpayer  "had 
no  doubt  of  the  salability  of  Slo-Mo-Shun  the  IVth  and 
boats  of  that  design  and  class".    (R.  30-31.) 
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dence  of  a  loan  of  $26,000  in  1951  to  the  corporation 
to  use  in  the  boat  operation  (R.  34) ;  a  loan  made  by 
a  bank  whose  loan  officer  had  been  taxpayer's  finan- 
cial adviser  for  20  years;  a  loan  made  to  a  corpora- 
tion which  had  a  surplus  of  over  70  thousand  dollars 
in  1949  and  1950,  and  whose  sole  stockholder  was  a 
successful  businessman  and  leading  civic  leader  in 
Seattle  (R.  38,  113,  125,  126).^^^ 

In  completing  the  picture  of  taxpayer's  activities 
and  in  arriving  at  a  determination  of  his  intention 
to  operate  a  business  for  profit,  the  court  was  au- 
thorized and  required  to  consider,  in  addition  to  evi- 
dence of  the  conduct  of  the  venture  (which  has  been 
discussed  in  detail  supra) ,  his  financial  and  social 
position  and  his  regular  business  and  outside  activi- 
ties. Coffey  V.  Commissioner,  supra;  Ewing  v.  Covi- 
missioner,  supra.  Among  other  things,  the  follov/ing 
bear  upon  these  considerations,  and  together  with  the 
record  of  the  operation  of  the  boat  venture  through- 
out 1949,  1950  and  1951  and  subsequent  years,  fur- 
nish ample  justification  for  the  ultimate  finding  that 
the  expenses  were  in  furtherance  of  taxpayer's  per- 
sonal hobby  and  not  in  the  conduct  of  a  trade  or 
business  for  profit. 

The  taxpayer  was  a  prominent  sportsman  who 
gained  national  fame  as  an  owner  and  driver  of  high 


1^  The  Tax  Court  was  not  unmindful  of  the  question  as 
to  whether  the  title  to  the  boats  passed  to  and  lodged  in 
the  corporation.  It  noted  properly  that  the  answer  to  the 
question  itself  is  not  decisive,  ''but  is  merely  one  of  the 
factors  involved  in  the  more  important  question  of  whether 
the  corporation  did  enter  into  a  true  business  venture  of 
exploiting  these  racing  boats  for  profit!'   (R.  45.) 
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speed,  unlimited  class  power  boats  and  was  selected 
as  ^The  Man  of  the  Year'^  of  Seattle  in  1950  (a  top 
sports  achievement  award).  (R.  30,  68,  69,  73.) 
While  he  did  not  drive  his  boats  in  closed  course 
races,  he  did  drive  in  competition  and  established 
the  world's  speed  record  for  a  straightaway  course. 
(R.  88,  89.)  He  personally  spent  large  sums  of 
money  (at  least  $100,000)  in  the  design,  construc- 
tion, maintenance  and  operation  of  his  unlimited  class 
boats.  (R.  109-113.)  Taxpayer  advised  a  newspa- 
perman in  1953  that  he  personally  spent  more  than 
$100,000,  that  no  one  had  advised  him  of  how  to  get 
any  tax  benefit  therefrom ;  that  he  personally  financed 
''entirely''  the  costs  of  operating  the  boats  in  the 
Gold  Cup  races  in  1950  and  1951  (R.  109) ;  that  he 
personally  made  up  the  loss  in  the  expenses  of  the 
Gold  Cup  race  in  1952;  and  that  any  deficit  in  1953 
would  be  absorbed  by  him  (R.  Ill,  113;  Exs.  K,  L). 
Earlier  (June,  1952),  in  an  interview  with  a  news- 
paperman (R.  129-130;  Ex.  N)  he  had  referred  to 
the  design  and  operation  of  the  boats  as  his  personal 
hobby  and  of  the  fact  that  it  was  becoming  very  ex- 
pensive. It  appears  as  a  result  of  this  interview  and 
the  report  thereof,  that  Greater  Seattle  undertook 
to  help  finance  future  operations.  (R.  130;  Ex.  0.) 
In  these  and  other  ways  taxpayer  held  himself  out 
as  the  owner  and  operator  of  the  boats,  and  referred 
to  such  activities  as  a  hobby.  (R.  127-130,  135-136; 
Exs.  K,  L,  N,  0.)  It  seems  clear  that  the  general 
public  in  the  Seattle  area  considered  the  taxpayer  to 
be  the  owner  of  the  boats  and  that  racing  speed  boats 
was  his  hobby;  and  taxpayer  made  no  serious  eff'ort 
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to  dispel  such  an  impression.  (R.  127-128,  135-136.) 
This  understanding  on  the  part  of  the  public  was 
evident  in  the  response  to  the  annual  campaigns  con- 
ducted each  year  by  Greater  Seattle  ''  to  assist  tax- 
payer in  defraying  his  expenses  of  preparing  for 
and  racing  the  Slo-Mo-Shuns  in  competitive  races. 
(R.  130,  133,  134,  135.)  In  conducting  such  cam- 
paigns and  in  programming  the  races  in  the  water 
shows,  Greater  Seattle  publicized  the  taxpayer  as  the 
owner  of  the  boats  and  he  did  nothing  to  deny  such 
personal  ownership.  (R.  136,  138,  139.)  The  Tax 
Court  was  surely  warranted  in  doubting  that  a  man 
of  taxpayer's  community  standing  would  have  per- 
mitted public  subscriptions  on  the  public  understand- 
ing that  the  operation  was  a  non-profit  hobby,  if  such 
had  not  been  the  fact.  (R.  50.)  Furthermore,  the 
taxpayer  listed  himself  as  owner  of  the  boats  in  1950 
and  1951  in  executing  forms  for  personal  property 
taxes  (R.  31-32) ;  registered  himself  as  the  owner  of 
the  boats  with  the  Seattle  Yacht  Club  and  the  Ameri- 
can Power  Boat  Association   (R.  32);  and  had  his 


^■^  Greater  Seattle  was  a  non-profit  corporation  organized 
to  sponsor  sporting  events  and  other  functions  in  the  inter- 
est of  building  up  the  City  of  Seattle.  Concerning  the  cam- 
paign to  assist  him,  taxpayer  testified  (R.  135-136)  : 

Q.  [By  Mr.  Cromwell.]  Did  Greater  Seattle  ever  spon- 
sor any  campaigns  to  raise  money  for  you  to  operate 
these  boats,  Mr.  Sayres? 

A.     Yes. 

Q.  Did  they  advise  the  public  that  the  American  Prop- 
erties, Inc.  owned  these  boats? 

A.     I  don't  think  so. 

Q.     Did  they  hold  you  out  as  the  owner  of  the  boats? 

A.     I  can't  answer  that  flatly,  I  would  assume.  Yes. 
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name  placed  on  all  cups  and  other  trophies  won  by 
the  Slo-Mo-Shuns   (R.  123,  126). 

Finally,  it  must  not  be  overlooked  that  neither  the 
corporation  nor  the  taxpayer  ever  constructed  any 
boats  for  sale;  never  made  an  effort  to  sell  any 
boats,  and  in  fact  never  sold  any  boats  (although 
taxpayer  had  offers  to  do  so).^*  Taxpayer  considered 
the  boats  to  be  his  and  he  was  not  interested  in  dis- 
posing of  any  of  them.  There  is  no  question  here,  as 
there  is  in  most  cases  involving  this  issue,  of  whether 
the  sales  or  income  over  the  years  is  of  sufficient  vol- 
ume to  constitute  a  business.  Here  there  was  no 
production,  no  sales,  and  thus,  no  income.  It  is  not 
possible  to  even  consider  the  principle  that  in  order 
to  constitute  a  bona  fide  business,  the  gross  receipts 
must  have  substantial  relation  to  the  expense  of 
operation.     Cecil  v.  Commissioner,  supra,  p.  901. 

If  this  Court  upholds  the  Tax  Court's  finding  that 
the  expenditures  made  by  the  corporation  in  the  boat 
venture  were  for  the  personal  hobby  of  the  taxpayer, 
then  it  follows  that  the  Tax  Court  was  correct  in 
holding  that  the  expenses  were  properly  chargeable 
to  the  individual  taxpayers  as  income.  As  noted  by 
the  lower  court  in  its  opinion  (R.  52-53),  "It  is  well 
settled  that  payments  made  by  a  corporation  on  be- 


^^  As  a  matter  of  fact  taxpayer  had  received  many  offers 
to  sell  his  boats  and  the  designs  before  he  conceived  the  idea 
of  shifting  the  burden  of  financing  his  hobby  to  one  of  his 
corporations.  The  minutes  of  the  meeting  of  the  directors 
of  American  Properties  in  August,  1949,  contains  this  nota- 
tion (R.  30-31)  :  "Mr.  Sayrcs  also  advised  that  he  had  sub- 
stantial offers  for  Slo-Mo-Shun  III  *   *   *  ." 
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half  of  its  stockholders  may  constitute  taxable  divi- 
dends to  the  stockholder/'  Particularly  is  this  true  if 
there  is  no  business  purpose  involved.  Lengsfield  v. 
Commissioner,  241  F.  2d  508  (C.A.  5th) ;  Bijers  v. 
Commissioner,  199  F.  2d  273  (C.A.  8th).  The  cor- 
poration had  a  surplus  at  the  end  of  1949,  in  the 
amount  of  $74,659.49,  consisting  in  part  of  $37,- 
497.43^  in  earned  surplus;  and  a  surplus  of  $71,- 
260.73  at  the  end  of  1950,  of  which  $34,098.67  was 
earned  surplus.  (R.  38.)  There  was  no  evidence 
introduced  to  indicate  that  the  earnings  were  not 
available  for  disbursement  to  the  sole  stockholder  in 
the  amounts  expended  in  the  boat  venture,  which  did 
not  exceed  $33,009  for  the  two  years  involved.  (R. 
217.) 

CONCLUSION 

We  submit  that  the  Tax  Court's  findings  are  amply 
supported  by  the  record  and  that  its  decisions  are 
correct  and  should  be  afRrmed.^^ 

Respectfully  submitted, 

Charles  K.  Rice, 
Assistant  Attorney  General, 

Lee  a.  Jackson, 
I.  Henry  Kutz, 
C.  Guy  Tadlock, 
Attorneys, 

Department  of  Justice, 
Washington  25,  D,  C, 
October,  1958 


^^  It  is  noted  that  part  of  the  deficiency  against  the  indi- 
vidual taxpayers  for  fiscal  1950  is  not  in  dispute.  (R.  60; 
Br.  3.) 
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APPENDIX 

Internal  Revenue  Code  of  1939: 

Sec.  22.  Gross  Income. 

(a)  General  Definition. — ''Gross  income''  in- 
cludes gains,  profits,  and  income  derived  from 
salaries,  wages  or  compensation  for  personal 
service,  of  whatever  kind  and  in  whatever  form 
paid,  or  from  professions,  vocations,  trades,  busi- 
nesses, commerce,  or  sales,  or  dealings  in  prop- 
erty, whether  real  or  personal,  growing  out  of 
the  ownership  or  use  of  or  interest  in  such  prop- 
erty; also  from  interest,  rent,  dividends,  secu- 
rities, or  the  transactions  of  any  business  carried 
on  for  gain  or  profit,  or  gains  or  profits  and 
income  derived  from  any  source  whatever.  '^  *  * 

■ifi  :>f.  -^  ■if. 

(26  U.S.C.  1952  ed..  Sec.  22.) 

Sec.  23.  Deductions  From  Gross  Income. 

In  computing  net  income  there  shall  be  al- 
lowed as  deductions: 

(a)  [As  amended  by  Sec.  121,  Revenue  Act 
of  1942,  c.  619,  56  Stat.  798]  Expenses.— 

(1)    Trade  or  business  expenses. — 

(A)  In  general. — All  the  ordinaiy 
and  necessaiy  expenses  paid  or  in- 
curred during  the  taxable  year  in  car- 
lying  on  any  trade  or  businessf/  *  *. 

*         *         *         * 

(1)  [As  amended  by  Sec.  121,  Revenue  Act  of 
1942,  supra']  Depreciation. — A  reasonable  allow- 
ance for  the  exhaustion,  wear  and  tear  (includ- 
ing a  reasonable  allowance  for  obsolescence)  — 
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(1)  of  property  used  in  the  trade  or  busi- 
ness, or 

(2)  of  property  held  for  the  production  of 

income. 

*         *         *         * 

(26  U.S.C.  1952  ed.,  Sec.  23.) 

Sec.  24.  Items  Not  Deductible. 

(a)  General  Rule, — In  computing  net  income 
no  deduction  shall  in  any  case  be  allowed  in  re- 
spect of — 

(1)  Personal,  living,  or  family  expenses; 

'h  "t*  T*  •t' 

(26  U.S.C.  1952  ed.,  Sec.  24.) 

Treasury  Regulations   111,   promulgated  under  the 
Internal  Revenue  Code  of  1939: 

Sec.  29.22  (a) -1.  What  Included  In  Gross  In- 
come,— Gross  income  includes  in  general  com- 
pensation for  personal  and  professional  services, 
business  income,  profits  from  sales  of  and  deal- 
ings in  property,  interest,  rent,  dividends,  and 
gains,  profits,  and  income  derived  from  any 
source  whatever,  unless  exempt  from  tax  by  law. 
(See  sections  22(b)  and  116.)  In  general,  in- 
come is  the  gain  derived  from  capital,  from 
labor,  or  from  both  combined,  provided  it  be 
understood  to  include  profit  gained  through  a 
sale  or  conversion  of  capital  assets.  * 


*  * 


Sec.  29.23  (a) -1.  Business  Expenses. — Busi- 
ness expenses  deductible  from  gross  income  in- 
clude the  ordinary  and  necessary  expenditures 
directly  connected  with  or  pertaining  to  the  tax- 
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payer's  trade  or  business,  except  the  classes  of 
items  which  are  deductible  under  sections  23(b) 
to  23  (z),  inclusive,  and  the  regulations  there- 
under. *   *   * 

*         *         *         * 

Sec.  29.23  (1)-1.  Depreciation. — A  reasonable 
allowance  for  the  exhaustion,  wear  and  tear, 
and  obsolescence  of  property  used  in  the  trade 
or  business,  or  treated  under  section  29.23  (a) -15 
as  held  by  the  taxpayer  for  the  production  of 
income,   may  be   deducted  from   gross   income. 
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Page  17  of  respondent's  brief  states  that  Mr.  Sayres 
^'was  a  prominent  sportsman  who  gained  national  fame 
as  an  owner  and  driver  of  high  speed  power  boats  .  .  .  ; 
in  1949  he  attempted  to  shift  the  financial  burden  to  one 
of  his  corporations  ..." 

The  fact  is,  and  the  record  clearly  shows,  that  Sayres 
had  no  fame  in  the  racing  world  of  any  kind  prior  to 
June  26,  1950,  when  SLO-MO-SHUN  IV  broke  the 
world's  speed  record.  That  boat  was  built  by  the  corpo- 
ration pursuant  to  the  resolution  of  August  31, 1949,  and 
was  launched  in  October,  1949  (Tr.  31).  The  assertion 
that  Sayres,  as  a  prominent  sportsman  who  gained  na- 
tional fame  as  an  owner  and  driver  of  high  speed  power 
boats,  shifted  the  financial  burden  thereof  to  his  corpo- 
ration is  clearly  untrue. 
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When  the  corporate  resolution  by  which  American 
Properties  went  into  the  boat  venture  was  passed  on 
August  31,  1949,  Sayres  was  unknown  in  the  racing 
world.  It  is  easy  logic  to  now  look  backward  at  the  lack 
of  profit  in  the  venture  and  refer  to  the  building  of 
SLO-MO-SHUN  IV  by  American  Properties  as  ^^  shift- 
ing Sayres'  financial  burden,"  if,  indeed,  he  had  any 
such  financial  burden  in  August,  1949.  The  substantial 
expense  in  issue  in  this  case  w^as  incurred  after  August 
31, 1949. 

What  was  also  ^'shifted"  was  the  entire  prospective 
profit  potential  of  the  venture  when  there  was  great  en- 
thusiasm for  the  success  of  the  new  boat  being  then  built. 

At  the  same  page  of  his  brief,  respondent  asserts  that 
'^numerous  offers  were  received  for  the  design  and 
construction  of  the  boats,  but,  all  were  turned  down  by 
taxpayer;  . .  .  '' 

There  is  no  reference  to  any  portion  of  the  record,  nor 
can  there  be,  to  substantiate  this  assertion.  The  Tax 
Court  found  that  one  person  made  an  offer  to  purchase 
in  1950  (Tr.  48).  Sayres  testified  that  Jones  told  him 
that  Horace  Dodge  wanted  to  buy  SLO-MO-SHUN  IV, 
that  he  did  not  refuse  to  sell  it,  ^'but  I  wanted  somebody 
to  talk  to  me  directly  about  it"  (Tr.  141)  and  that  if  he 
had  sold  it  in  1950,  it  would  have  ended  any  hopes  of  go- 
ing on  with  the  continuing  development  of  the  boat  (Tr. 
142,  145).  Jones  testified  the  Dodge  offer  was  for  two 
boats  (Tr.  208).  In  any  event  there  was  only  one  offer, 
and  that  was  comnnmicated  to  Sayres  indirectly  through 
Jones.  In  fact,  it  is  not  entirely  clear  whether  this  pro- 
posal was  made  to  Jones  individually  as  a  designer  or 


whether  Dodge  intended  the  olTer  to  he  to  American 
Properties  (Tr.  208). 

It  will  he  renienihered  that  this  isolated  and  only 
^'ott'er''  (if  it  was  an  offer,  it  was  made  in  a  most  eireui- 
tous  manner)  occurred  in  June,  1950,  when  American 
Properties  only  had  one  boat  of  this  design. 

Whether  this  was  an  offer  and  whether  it  was  refused 
is  probably  of  negligible  significance  in  the  light  of  the 
circumstances  under  which  the  incident  occurred.  Re- 
spondent from  this  isolated  occurrence,  however,  pro- 
ceeds to  the  nmch  repeated  conclusion  that  the  absence 
of  profit  motive  ''is  revealed  by  his  subsequent  action  in 
refusing  to  consider  any  offers  for  the  designing  or  con- 
struction of  the  boats  ..."  (Respondent's  Brief,  page 
25 — italics  not  supplied).  Respondent  seeks  to  justify 
the  foregoing  assertion  by  citing  ^^R.  164-165,  168."  A 
reference  to  those  pages  of  the  printed  record  will  indi- 
cate that  they  do  not  relate  to  the  subject  matter  of  the 
respondent's  assertion. 

At  page  20  of  his  brief,  respondent  asserts  that  peti- 
tioners do  not  contend,  and  cannot  sustain  a  contention, 
that  the  individual  taxpayers  can  deduct  the  expenses  of 
the  boat  under  Internal  Revenue  Code,  Section  23 
(A)  (2).  Respondent  is  quite  correct  that  we  did  not  so 
contend.  However,  respondent  then  proceeds  as  if  we  did 
so  contend  and,  having  set  up  the  straw  man,  answers 
the  ''argument."  We  do  not  feel  obliged  to  reply. 

So  that  there  is  no  misunderstanding  about  it,  peti- 
tioners have  consistently  throughout  this  proceeding 
taken  the  position  that  either  (1)  American  Properties 
can  deduct  the  expense  of  the  boat  venture  under  Sec- 
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tion  23(a)  (1)  (A)  as  ordinary  and  necessary  expense  of 
that  corporation's  trade  or  business  or,  in  the  alterna- 
tive, (2)  that  the  expenses  were  nevertheless  deductible 
by  the  individuals  under  Section  23(e)  since  incurred 
"in  a  trade  or  business''  or  in  a  '' transaction  entered 
into  for  profit,  though  not  connected  with  the  trade  or 
business. ' '  This  position  of  the  petitioner  is  specifically 
asserted  at  petitioners'  opening  brief  at  pages  27,  36-37.^ 

At  page  28-30  of  the  respondent's  brief  it  is  asserted 
that  the  ''propitious"  time  for  actively  going  into  pro- 
duction and  sale  would  have  been  in  1950  after  winning 
the  Gold  Cup  race  and  that  the  corporation  did  not  con- 
struct an  additional  boat  until  February,  1951.  It  is  true 
that  SLO-MO-SHUN  V  was  not  launched  until  1951, 
but  the  contract  for  its  construction  was  signed  by  Jones 
and  petitioner  July  17,  1950  (Ex.  1),  three  weeks  after 
SLO-MO-SHUN  IV  broke  the  world's  record  and  one 
week  before  SLO-MO-SHUN  IV  won  its  first  Gold 
Cup. 

Respondent  seems  to  be  attempting  to  make  some 
point  (Respondent's  Brief,  page  30)  of  the  fact  that  the 
corporation  paid  Jones  $5,000  for  designing  SLO-MO- 
SHUN  V  although  Jones'  contract  (Exhibit  1)  was  for 
$5,000  or  ten  per  cent  of  the  sales  price,  whichever  was 
greater ;  that  there  was  no  sale  and  hence  no  intention 
of  selling.  This  somewhat  obscure  point  is  made  more 
confusing  by  the  fact  that  the  boat  for  which  the  $5,000 


The  Tax  Court  in  its  opinion  states  (Tr.  53),  "The  petitioners  contend, 
alternatively,  that  if  the  corporation  was  not  engaged  in  the  business 
then  they  were,  and  that  the  amounts,  if  taxable  to  them,  would  also  be 
deductible  by  them." 


was  paid  was  built  in  1951,  after  tlie  tax  years  in  ques- 
tion, and  no  evidence  appears  in  the  record  as  to  whether 
that  boat  was,  in  fact,  sold,  although  respondent  infers 
that  it  was  not. 

Regarded  in  its  true  context,  the  contract  with  Jones 
is  undoubtedly,  together  with  the  corporate  resolution, 
the  best  documentary  evidence  of  the  profit  purpose  with 
which  the  boat  venture  was  launched.  This  contract,  un- 
dertaking as  it  does  to  pay  Jones,  in  addition  to  time  and 
materials,  $5,000  or  ten  per  cent  of  sales  price,  which- 
ever is  greater,  on  all  boats  sold  w^ould  appear  to  be  a 
most  peculiar  way  to  pursue  an  intent  7iot  to  sell  boats 
or  designs  and  a  more  peculiar  w^ay  to  pursue  a  personal 
*' hobby''  of  racing  boats  which  are  not  for  sale.  There 
is  no  way  to  reconcile  that  agreement  with  respondent's 
hobby  theory. 

Sayres  knew  the  boat  was  a  smashing  success  when  he 
signed  the  contract,  Exhibit  1,  promising  on  behalf  of 
American  Properties  to  pay  Jones  handsomely  for 
boats  that  were  sold.  The  unavoidable  conclusion  is  that 
if  Sayres  had  wanted  to  eschew  profit  as  his  purpose, 
abandon  the  idea  of  selling  boats  and  designs  and  be 
the  personal  king  of  the  racing  w^orld  as  his  hobby,  June 
26, 1950,  would  seem  to  have  been  ''the  propitious  time" 
to  have  done  so. 

On  the  contrary,  seeing  the  ])oat  had  proved  itself,  he 
immediately  and  before  it  had  even  entered  the  Gold 
Cup  race  bound  Jones  to  a  contract  geared  to  sales  of 
boats  and  designs. 

Jones,  as  respondent's  witnesses,  testified  that  the 
agreement  was  drawn  in  anticipation  of  the  sale  of  boats 
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or  designs  and  for  profit  (Tr.  209).  It  could  have  no 
other  purpose. 

Nor  should  one  lose  sight  of  the  fact  that  it  was  in  Au- 
gust, 1950,  that  American  Properties  borrowed  some 
$26,000  from  the  Seattle-First  National  Bank  to  be  used 
in  connection  with  the  boats  (Tr.  34)."  Chronologically 
then,  this  appears:  On  August  31,  1949,  the  corporate 
resolution  was  passed,  the  good  faith  of  which  is  un- 
challenged, in  which  the  corporation  initiated  the  boat 
venture;  the  boat  broke  the  world's  record  June  26, 
1950 ;  the  contract  with  Jones  anticipating  sales  of  the 
boats  was  July  17,  1950;  SLO-MO-SHUN  IV  won  the 
Gold  Cup  July  22,  1950;  and  on  August  7,  1950,  the  Se- 
attle-First National  Bank  made  a  normal  commercial 
loan  to  the  corporation  to  be  used  by  the  corporation  to 
finance  its  boat  operations.  This,  together  with  the  direct 
evidence  from  the  participants  clearly  demonstrates 
that  the  profit  motive  was  paramount  throughout. 

The  respondent's  case,  in  summary,  is  simply  that  the 
venture  did  not  materialize  in  profit  and  that  is  the  best 
evidence.  We  respectfully  disagree.  The  findings  of  the 
Tax  Court  are  clearly  erroneous. 

Respectfully  submitted, 

Kenneth  Short 
Attorney  for  Petitioners. 
1107  American  Building, 
Seattle  4,  Washington. 

^The  Tax  Court  is  somewhat  confused  about  this  date.  The  testimony  is 
clear  that  it  was  1950  (Tr.  172  to  175,  Exhibit  6).  Ahhough  the  tax 
Court  finds  as  a  fact  (Tr.  34)  that  the  loan  was  in  August,  1950,  in  its 
opinion  (Tr.  50)  the  Tax  Court  says:  "In  August,  1951,  the  corporation 
borrowed  $26,000  to  be  used  in  connection  with  the  boats,  but  tliis  was 
after  his  refusal  of  offers  to  buy  boats  and  cannot  be  considered  as  indi- 
cating a  profit  motive." 
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In  The  United  States  District  Court 
For  The  District  of  Arizona 

Civil  Action  No.  967  Tucson 

UNITED  STATES  OF  AMERICA,  for  the  Use 
of  APACHE  POWDER  COMPANY,  a  cor- 
poration, Plaintiff, 


THE  ASHTON  COMPANY,  INC.,  CONTRAC- 
TORS AND  ENGINEERS,  formerly  ASH- 
TON BUILDING  COMPANY,  and  MAR- 
DIAN  CONSTRUCTION  COMPANY,  cor- 
poration engaged  in  Joint  Venture  as  ASH- 
TON-MARDIAN  COMPANY;  THE  TRAV- 
ELERS INDEMNITY  COMPANY,  a  cor- 
poration; PIONEER  CONSTRUCTORS,  a 
corporation;  and  CONSTRUCTION  MATE- 
RIALS COMPANY,  a  corporation, 

Defendants. 
COMPLAINT 

The  United  States  of  America,  suing  herein  for 
the  use  and  benefit  of  Apache  Powder  Company, 
a  corporation,  alleges: 

I. 

This  action  is  brought  under  the  Act  of  Congress 
of  August  24,  1935,  c.  642,  §2,  49  Stat.  794,  40 
U.S.C.A.  §  270b,  on  the  payment  bond  of  the  con- 
tractor under  a  contract  with  the  United  States 
of  America  which  was  to  be  and  was  performed 
and  executed  within  the  District  of  Arizona. 
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II. 

Apache  Powder  Company  is  a  New  Jersey  cor- 
poration, authorized  to  do  business  in  the  State 
of  Arizona.  The  Ashton  Company,  Inc.,  Contrac- 
tors and  Engineers,  formerly  Ashton  Building 
Company,  and  Mardian  Construction  Company  are 
Aiizona  corporations  engaged  in  a  Joint  Ventiu'e 
as  Ashton-Mardian  Company.  The  Travelers  In- 
demnity Company  is  a  Connecticut  corporation, 
authorized  to  do  business  in  the  State  of  Arizona. 
Pioneer  Constructors  and  Construction  Materials 
Company  are  Arizona  corporations. 

III. 

On  or  about  March  30,  1956,  the  defendants.  The 
Ashton  Company,  Inc.,  Contractors  and  Engineers, 
as  Ashton  Building  Company,  and  Mardian  Con- 
struction Company,  engaged  in  a  Joint  Venture 
as  Ashton-Mardian  Company,  duly  entered  into  a 
contract  in  ^Yliting  with  the  United  States  of 
America,  Corps  of  Engineers,  United  States  Army, 
wherein  and  whereby  it  was  agreed  tJiat  said  de- 
fendants were  to  furnish  the  material  and  porfonn 
the  work  for  the  construction  and  completion  of 
Air  Force  Station  TM-181,  a  radar  station  five 
miles  North  of  A  jo,  Pima  County,  State  of  Ari- 
zona, in  accordance  with  plans  and  specifications 
and  terms  and  conditions,  therein  specifically  set 
forth,  in  consideration  whereof  the  United  States 
of  America  agreed  to  pay  said  defendants  the  sum 
of  Two  ]\Iillion  Three  Hmidred  Fifty-one  Thou- 
sand Six  Hundred  Thirty-seven  and  no/lOOths 
Dollars  ($2,351,637.00). 
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IV. 

On  or  a})on»t  March  30,  1956,  pursuant  to  tlie 
Act  of  Congress  of  August  24,  1935,  c.  642,  §  1,  49 
Stat.  793,  40  U.S.C.A.  §  270a,  and  pursuant  to 
tlie  terms  of  tlie  aforesaid  contract,  said  Ashton- 
Mardian  Company,  a  Joint  Venture,  as  principal, 
and  defendant  The  Travelers  Indemnity  Company, 
as  surety,  for  a  valuable  consideration,  made,  exe- 
cuted, and  delivered  to  the  United  States  of 
America  their  Payment  Bond  in  the  sum  of  Nine 
Hmidred  Forty  Thousand  Six  Hundred  Fifty-five 
and  04/lOOths  Dollars  ($940,655.04),  the  condition 
of  which  bond,  as  required  by  the  said  Act  of 
Congress,  is  that  the  said  principal  shall  promptly 
make  payment  to  all  persons  supplying  labor  and 
material  in  the  prosecution  of  the  work  provided 
in  said  contract. 

V. 

On  or  about  March  30,  1956,  said  Ashton-Mar- 
dian  Company,  a  Joint  Venture,  as  the  prime  con- 
tractor imder  said  contract  with  the  United  States 
of  America,  entered  into  a  subcontract  with  de- 
fendant Pioneer  Constructors  for  the  performance 
and  completion  of  certain  parts  of  the  work,  speci- 
fied in  said  subcontract,  which  were  to  be  per- 
formed and  completed  under  said  contract  with 
the  United  States  of  America,  in  accordance  with 
the  plans  and  specifications  and  terms  and  condi- 
tions of  said  prime  contract,  in  consideration 
whereof  said  prime  contractor  agreed  to  pay  to 
said  defendant  Pioneer  Constructors  the  siun  of 
Four  Hundred  One  Thousand  Two  Hundred  Seven- 
teen and  83/lOOths  Dollars  ($401,217.83). 
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VT. 

Upon  information  and  belief,  the  said  Ashton- 
Mardian  Company,  as  the  prime  contractor,  and 
defendant  Pioneer  Constructors,  as  a  subcontrac- 
tor, under  said  contract  with  the  United  States 
of  America,  entered  upon  the  performance  of  said 
prime  contract  and  subcontract  and  furnished 
labor  and  material  therefor,  but,  without  any  notice 
to  Apache  Powder  Company  by  any  of  the  defend- 
ants and  without  any  knowledge  thereof  by  Apache 
Powder  Company,  said  subcontract  with  defend- 
ant Pioneer  Constructors  was  terminated  on  or 
about  November  1,  1956. 

VII. 

That,  mthout  any  notice  to  Apache  Powder 
Company  by  any  of  the  defendants  and  without 
any  knowledge  thereof  by  Apache  Powder  Com- 
pany, on  or  about  November  1,  1956,  said  Ashton- 
Mardian  Company,  a  Joint  Venture,  as  the  prime 
contractor  under  said  contract  with  the  United 
States  of  America,  entered  into  a  subcontract  with 
defendant  Construction  Materials  Company  for  the 
performance  and  completion  of  certain  parts  of 
the  work,  specified  in  said  subcontract,  which  were 
io  bo  performed  and  completed  under  said  con- 
tract with  the  United  States  of  America,  in  accord- 
ance with  the  plans  and  specifications  and  tenns 
and  conditions  of  said  prime  contract,  in  considera- 
tion whereof  said  prime  contractor  agreed  to  pay 
to  said  defendant  Construction  Material  Company 
ihv  Sinn  of  Two  Hundred  Sixty-six  Thousand  Three 
Tlundred  Ninety-one  and  66/100  Dollars  ($266,- 
391.66). 
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VIII. 

Upon  information  and  l)c]icf,  the  work  to  ))c 
perfoi-mcd  under  said  subcontract  of  November  1, 
1956,  by  defendant  Construction  Materials  Com- 
pany, was  identical  with  the  work  to  be  performed 
under  said  subcontract  of  March  30,  1956,  by  de- 
fendant Pioneer  Constructors,  and  said  two  sub- 
contracts were  in  fact  one  and  the  same  subcon- 
tract, part  of  which  was  performed  and  com- 
pleted by  defendant  Pioneer  Constructors  and  the 
remainder  of  which  was  performed  and  completed 
by  defendant  Construction  Materials  Company. 

IX. 

That  from  and  including  June  13,  1956,  to  and 
including  March  12,  1957,  on  an  open  accoimt  at 
the  special  instance  and  request  of  defendants 
Pioneer  Constructors  and  Construction  Materials 
Company,  Apache  Powder  Company,  being  then 
informed  and  believing  that  Construction  Materials 
Company  was  a  division  of  Pioneer  Constructors, 
and  having  reason  to  believe  it  was  furnishing  all 
of  said  material  to  Pioneer  Constructors  under  said 
subcontract  of  March  30,  1956,  furnished  material 
consisting  of  explosives  and  blasting  supplies  to 
Pioneer  Constructors  and  Construction  Materials 
Company  for  use  in  the  prosecution  of  the  work 
under  said  subcontracts  and  said  prime  contract 
mth  the  United  States  of  America,  of  the  agreed 
and  reasonable  value  of  Thirty-three  Thousand 
Four  Hundred  Fifty-three  and  71/lOOths  Dollars 
($33,453.71),    which    material    was    delivered    by 
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Apache  Powder  Comx)any  on  said  radar  station 
job  and  was  used  by  defendants  Pioneer  Construc- 
tors and  Constniction  Materials  Company  in  the 
prosecution  of  the  work  under  said  subcontracts 
and  said  i)riine  contract  with  the  United  States  of 
America. 

X. 
There  remains  due,  owing,  and  mipaid  to  Apache 
Powder  Company  from  defendants  Pioneer  Con- 
structors and  Construction  Materials  Company, 
after  all  payments  and  credits  have  been  allowed, 
upon  said  material  furnished,  delivered,  and  used 
as  aforesaid,  the  sum  of  Twenty  Thousand  Nine 
Hundred  and  69/lOOths  Dollars  ($20,900.69),  no 
part  of  wiiich  sum  has  been  paid,  although  pay- 
ment thereof  has  been  duly  demanded. 

XI. 

The  last  of  said  material  was  furnished  and 
delivered  by  Apache  Powder  Company  on  or  a]x>ut 
March  12,  1957,  and,  pursuant  to  the  Act  of 
Congress  of  August  24,  1935,  c.  642,  §  2,  49  Stat 
794,  40  U.S.C.A.  §  270b,  and  within  ninety  (90) 
days  from  the  date  on  which  the  last  of  said  mate- 
rial was  furnished  and  delivered,  to-wit,  on  April 
25,  1957,  Apache  Powder  Company  gave  written 
notice  to  Ashton  Building  Company,  Mardian  Con- 
struction Company,  and  Ashton-Mardian  Company, 
a  Joint  Venture,  the  prime  contractor  under  said 
contract  with  the  United  States  of  America,  stating 
with  substantial  accuracy  the  balance  due  and 
amount  claimed  hy  Apache  Powder  Company  and 
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the  names  of  the  i)arties  to  whom  the  matc^rial 
was  furnished,  w^liich  notice  was  served  in  the 
manner  required  by  said  Act  of  Congress. 

XII. 

Upon  information  and  belief,  defendant  Con- 
struction Materials  Company  and  said  Ashton- 
Mardian  Company,  continued  to  perform  said  sub- 
contract and  said  x>rime  contract  w^ith  the  United 
States  of  America,  and  performance  thereof  has 
been  completed,  ])ut  final  settlement  of  said  con- 
tract with  the  United  States  of  America  has  not 
been  made. 

XIII. 

That  a  period  of  ninety  (90)  days  after  the  day 
on  w^hich  the  last  of  said  material  was  furnished 
and  delivered  has  expired,  and  that  one  (1)  year 
after  the  date  of  final  settlement  of  said  contract 
with  the  United  States  of  America  has  not  ex- 
pired. 

Wherefore,  the  United  States  of  America,  on 
behalf  and  to  the  use  of  Apache  Powder  Com- 
pany, prays  judgment  against  said  defendants  for 
the  sum  of  Twenty  Thousand  Nine  Himdred  and 
69/lOOths  Dollars  ($20,900.69)  wdth  interest,  for 
costs  of  suit  herein  incurred,  and  for  such  other 
and  further  relief  as  the  Court  may  deem  just 
and  proper. 

EVANS,  KITCTTEL  &  JEXCKES, 
/s/  By   ALFRED  B.  CARE, 

Attorneys  for  Plaintiff. 

[Endorsed]:     Filed  June  17,  1957. 
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[Title  of  District  Court  and  Cause.] 

ANSWER  OF  DEFENDANTS  THE  ASHTON 
COMPANY,  INC.,  CONTRACTORS  AND 
ENGINEERS,  formerly  ASHTON  BUILD- 
ING COMPANY,  and  MARDIAN  CON- 
STRUCTION COMPANY,  corporations  en- 
gaged in  Joint  Venture  as  ASHTON-MAR- 
DIAN  COMPANY 

Comes  now  the  defendants  The  Ashton  Company, 
Inc.,  Contractors  and  Engineers,  formerly  Ashton 
Building  Company,  and  Mardian  Constiiiction 
Company,  corporations  engaged  in  Joint  Venture 
as  Ashton-Mardian  Company,  and  in  answer  to 
plaintiff's  complaint  filed  herein,  admit,  deny  and 
allege  as  follows: 

I. 

Admit  the  allegations  contained  in  paragraphs 
I,  II,  III,  IV  and  V  of  plaintiff's  complaint. 

II. 

In  answer  to  Paragraph  VI  of  plaintiff's  com- 
plaint, admit  the  allegations  set  forth  in  paragraph 

VI  of  plaintiff's  complaint  except  the  allegation 
that  the  plaintiff  was  not  notified  and  had  no 
knowledge  as  to  the  termination  of  said  sul^con- 
tract  and  as  to  those  allegations,  the  defendants 
allege  that  they  have  no  knowledge  or  infonnation 
sufficient  to  form  a  belief  as  to  the  truth  thereof 
and  therefore  dt^ny  the  same. 

III. 

Admit   the    allegations    set   forth    in    paragraph 

VII  of  plaintiff's  complaint  except  the  allegation 
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that  the  plaintiff  was  without  notice  or  knowledge 
of  the  contract  referred  to  in  said  paragrai)h  and 
as  to  those  allegations,  the  defendants  allege  that 
they  have  no  knowledge  or  information  sufficient 
to  form  a  ))elief  as  to  the  truth  tlu^reof  and  there- 
fore deny  the  same. 

IV. 

In  answer  to  paragraph  VIII  of  plaintiff's  com- 
plaint, admit  that  the  work  to  be  performed  under 
the  subcontract  to  the  defendant  Construction  Mate- 
rials Company  was  included  in  the  prime  subcon- 
tract with  the  defendant  Pioneer  Constructors, 
which  work  was  not  completed  prior  to  the  ter- 
mination of  the  Pioneer  Constructors'  subcontract; 
deny  that  said  subcontracts  were  one  and  the  same 
and  deny  that  the  work  called  for  in  the  Construc- 
tion Materials  Company's  subcontract  has  been 
completed. 

V. 

In  answer  to  paragraph  IX  and  X  of  plaintiff's 
complaint,  allege  that  they  have  no  knowledge  or 
information  sufficient  to  form  a  belief  as  to  the 
truth  of  the  allegations  contained  in  said  para- 
graphs IX  and  X  of  the  complaint  and  therefore 
deny  the  same. 

VI. 

In  answer  to  paragraph  XI  of  plaintiff's  com- 
plaint, admit  that  the  plaintiff  did  send  written 
notice  to  these  defendants  of  plaintiff's  claim,  as  in 
said  paragraph  alleged.  These  defendants  allege, 
however,  that  they  have  no  knowledge  or  informa- 
tion sufficient  to  form  a  belief  as  to  whether  or  not 
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said  notice  was  received  within  ninety  days  from 
the  date  on  which  plaintiff  furnished  or  supplied 
the  last  of  the  materials  on  which  the  claim  is 
based  and  therefore  denies  this  portion  of  para- 
graph XI. 

VII. 

In  answer  to  paragraph  XII  of  plaintiff's  com- 
plaint, admit  that  the  defendant  Construction  Ma- 
terials Company  and  these  defendants  continued  to 
perform  the  subcontract  of  the  defendant  Con- 
struction Materials  Company  and  the  prime  con- 
tract of  these  defendants  with  the  United  States 
of  America,  but  deny  that  performance  thereof 
has  l>een  completed  and  admit  that  final  settlement 
of  said  contract  with  the  United  States  of  America 
has  not  been  made. 

VIII. 

Admit  the  allegations  contained  in  paragraph 
XIII  of  plaintiff's  complaint. 

Wherefore,  these  defendants  pray  that  plaintiff 
take  nothing  by  its  complaint  and  for  their  costs 
herein  expended. 

HALL,  CATLIN  ct^  MOLLOY, 
/s/  By   HAMILTON   R.    CATLIN, 

Attorneys  for  defendants  The  Ashton  Company, 
Inc.,  Contractors  and  Engineers,  formerly 
Ashton  Building  Company,  and  Mardian  Con- 
struction Company,  corporations  engaged  in 
Joint  Venture  as  Ashton-Mardian  Company. 

Notice  of  Mailing  Attached. 

[Endorsed]:     Filed  June  21,  1957. 
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In  The  District  Court  of  the  Ujiited  States 
In  and  For  The  District  of  Arizona 

No.  Civ.— 967  Tuc. 

UNITED  STATES  OP  AMERICA,  for  the  Use 
of  APACHE  POWDER  COMPANY,  a  cor- 
poration, Plaintiff, 

vs. 

THE  ASHTON  COIklPANY,  INC.,  CONTRAC- 
TORS AND  ENGINEERS,  formerly  ASH- 
TON BUILDING  COMPANY,  and  MAE- 
DIAN  CONSTRUCTION  COMPANY,  cor- 
porations engaged  in  Joint  Venture  as  ASH- 
TON-MARDIAN  COMPANY;  THE  TRAV- 
ELERS INDEMNITY  COMPANY,  a  cor- 
poration; PIONEER  CONSTRUCTORS,  a 
corporation;  and  CONSTRUCTION  MATE- 
RIALS  COMPANY,   a  corporation, 

Defendants. 

THE  ASHTON  COMPANY,  INC.,  CONTRAC- 
TORS AND  ENGINEERS,  an  Arizona  Cor- 
poration, and  MARDIAN  CONSTRUCTION 
COMPANY,  an  Arizona  Corporation,  dba 
ASHTON-IMARDIAN  COMPANY,  a  joint 
venture,  Third  Party  Plaintiffs, 


vs. 


HARTFORD    ACCIDENT    AND    INDEMNITY 
COMPANY,  a  corporation. 

Third  Party  Defendant. 
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MOTION  FOR  MORE  DEFINITE 
STATEMENT 

Comes  now  the  third  party  defendant,  Hartford 
Accident  and  Indemnity  Company,  a  corporation, 
and  moves  for  a  more  definite  statement  of  plain- 
tiff's complaint  in  this,  to-wit:  that  it  furnish  an 
account  of  the  material  alleged  to  have  been  fur- 
nished to  Pioneer  Constructors  prior  to  Novem- 
ber 1,  1956  and  to  defendant  Construction  Mate- 
rials Company  subsequent  to  said  date  for  the  rea- 
son that  said  materials,  if  any,  were  furnished 
under  different  contracts  and  under  different  bonds 
and  that  different  defenses  are  available  to  this 
third  party  defendant  in  comiection  with  materials 
furnished  to  defendant  Pioneer  Constructors  than 
are  available  in  connection  with  materials  fur- 
nished to  Construction  Materials  Company. 

CONNER  &  JONES, 
/s/  By   A.  O.  JOHNSON, 

Attorneys  for  Third  Party 
Defendant. 

Memorandum  of  Points  and  Authorities 

Rule  12  (o)  provides  for  a  more  definite  state- 
ment. It  is  respectfully  submitted,  that  plaintiff's 
complaint  in  effect  attempts  to  set  up  two  separate 
causes  of  action,  one  against  defendant  Ashton- 
Mardian  Com]iany  and  defendant  Pioneer  Con- 
structors and  the  other  against  Ashton-Mardian 
Company  and  Construction  Materials  Company, 
and    tliii'd    ]mviy   dc^fendant    further   submits   that 
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different  defenses  arc  available  on  the  two  causes 
of  action  and  thend'ore  to  pi'operly  j)lead  the  said 
complaint  third  \^ViviJ  defendant  should  have  this 
more  definite  statement. 

CONNER  &  JONES, 
/s/  By   A.   O.   JOHNSON, 

Attorneys  for  Third  Party 
Defendant. 

Notice  of  Mailing  Attached. 

[Endorsed] :     Filed  July  10,  1957. 


[Title  of  District  Court  and  Cause.] 

PLAINTIFF'S  RESPONSE  TO  THIRD  PARTY 
DEFENDANT'S  MOTION  FOR  MORE 
DEFINITE  STATEMENT 

Comes  Now  the  plaintiff,  United  States  of 
America,  for  the  use  of  Apache  Powder  Company, 
and,  in  response  to  the  Motion  for  More  Definite 
Statement,  requesting  an  account  of  the  materials 
furnished  to  defendant  Pioneer  Constructors  prior 
to  November  1,  1956,  and  to  defendant  Construc- 
tion Materials  Company  subsequent  to  that  date, 
filed  herein  by  Hartford  Accident  and  Indemnity 
Company,  third  party  defendant,  states  as  follows: 

I  1.  The  materials  furnished  by  Apache  Powder 
Company  prior  to  November  1,  1956,  for  use  in 
the  prosecution  of  the  work  under  the  prime  con- 
tract with  the  United  States  of  America,  were 
furnished  from  and  including  Jim'e  13,  1956,  to 
and  including  October  24,  1956,  were  of  the  agreed 

I 


16  Apache  Powder  Company  vs. 

and  reasonable  value  of  $20,900.39,  and  were  fur- 
nished to  Pioneer  Constructors. 

2.  The  materials  furnished  by  Apache  Powder 
Company  subsequent  to  November  1,  1956,  for  use 
in  the  prosecution  of  the  work  imder  the  prime 
contract  with  the  United  States  of  America,  were 
furnished  from  and  including  November  2,  1956, 
to  and  including  March  12,  1957,  were  of  the 
agreed  and  reasonable  value  of  $12,553.32,  and  were 
furnished  to  Pioneer  ConstiTictors  and  Constinic- 
tion  Materials  Company.  Such  materials  were  de- 
livered to  Construction  Materials  Company,  but 
were  invoiced  to  Pioneer  Constructors,  Apache 
Powder  Company  then  being  informed  and  believ- 
ing that  Construction  Materials  Company  was  a 
division  of  Pioneer  Constructors,  and  believing  and 
having  reason  to  believe  it  was  furnishing  all  of 
said  material  to  Pioneer  Constructors  mider  the 
subcontract  of  March  30,  1956. 

EVANS,  KITCHEL  &  JENCKES, 
/s/  By   ALFRED  B.  CAER, 

Attorneys  for  Plaintiff. 

Notice  of  Mailing  Attached. 

[Endorsed] :    Filed  July  16,  1957. 


[Title  of  District  Court  and  Cause.] 

ANSWER  OF   DEFENDANT   PIONEER 
CONSTRUCTORS,    A    CORPORATION 
Comes  now  the  defendant.  Pioneer  Constructors, 
a   corporation,   aud   in   answer  to   plaintiff's   com- 
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plaint   fi]('d   lien'in,   admits,   dc^iiies   and   alleges   as 
follows : 

1.  Incorporates  herein  by  reference,  the  same 
as  if  tluy  were  set  forth  herein  in  full,  paragraphs 
I  through  VIII  of  the  pleading  heretofore  filed  in 
the  above  entitled  cause,  entitled,  "Answer  of  De- 
fendants The  Ashton  Company,  Inc.,  Contractors 
and  Engineers,  formerly  Ashton  Building  Com- 
pany, and  Mardian  Construction  Company,  cor- 
porations engaged  in  Joint  Venture  as  Ashton- 
Mardian  Company." 

2.  This  defendant  specifically  alleges  that  the 
notice  referred  to  in  paragraph  XI  of  plaintiff's 
complaint  was  not  furnished  and  delivered  by  the 
plaintiff  within  90  days  from  the  date  on  which 
the  last  of  any  material  was  furnished  and  deliv- 
ered to  this  defendant. 

Wherefore,  this  defendant  prays  that  plaintiff 
take  nothing  by  its  action  or  complaint  and  that 
the  same  should  be  dismissed  against  this  defend- 
ant and  that  this  defendant  recover  its  costs  herein 
expended. 

FICKETT  &  DUNIPACE, 
/s/  By   FEED  W.  FICKETT, 

Attorneys   for  Defendant   Pioneer 
Constructors,  a  Corporation. 

Notice  of  Mailing  Attached. 

[Endorsed] :     Filed  July  18,  1957. 
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[Title  of  District  Court  and  Cause.] 

ANSWER  OF  THIRD  PARTY  DEFEOT)ANT 
TO  PLAINTIFF'S  COMPLAINT 

Comes  now  the  third  party  defendant,  Hartford 
Accident  and  Indemnity  Company,  a  corporation, 
and  for  its  answer  to  plaintiff's  complaint  and  to 
plaintiff's  more  definite  statement  thereon  admits, 
denies  and  alleges  as  follows: 

I. 

Admits  the  allegations  set  forth  in  paragraphs 
I,  II,  III  and  V  of  said  complaint ; 

II. 

Alleges  that  it  is  without  knowledge  or  informa- 
tion sufficient  to  form  a  belief  as  to  the  truth  of 
the  allegations  set  forth  in  paragraph  IV  of  said 
complaint ; 

III. 

Admits  the  allegations  set  forth  in  x^^ragraph 
VI  of  said  complaint  except  the  allegations  that  the 
termination  of  the  contract  with  Pioneer  Construc- 
tors was  without  notice  to  or  knowledge  by  plain- 
tiff and  in  this  connection  on  information  and  be- 
lief alleges  that  notice  was  given  to  jilaintiff  of 
said  termination  and  that  plaintiff  had  knowledge 
thereof ; 

IV. 

Admits  tlu^  allegations  set  forih  in  ])aragraph 
VIT  of  said  complaint  except  the  allegation  that 
llie  matters  and  things  set  forth  therein  were  with- 
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out  notice  to  or  knowledge  tliereof  hy  plaintitt"  and 
in  this  connection  alleges  on  information  and  belief 
that  plaintiff  had  notice  and  knowledege  thereof; 

V. 

Denies  the  allegations  set  forth  in  paragraph 
VIII  of  said  complaint; 

VI. 

In  answea*  to  the  allegations  set  forth  in  para- 
graph IX  of  said  complaint  admits  that  plaintiff 
furnished  materials  to  Pioneer  Constructors  and 
Construction  Materials  Company;  alleges  that  it  is 
Avithout  knowledge  or  information  sufficient  to 
form  a  belief  as  to  the  truth  of  the  allegation  as 
to  the  agreed  and  reasonable  value  of  said  mate- 
rials; denies  each  and  every  allegation  set  forth 
in  paragraph  IX  not  herein  specifically  admitted; 

VII. 

In  answer  to  the  allegations  set  forth  in  para- 
graph X  of  said  complaint  this  defendant  alleges 
on  information  and  belief  that  no  smn  is  OAving 
to  plaintiff  by  defendant  Construction  Materials 
Company  and  alleges  on  information  that  defend- 
ant Construction  Materials  Company  has  paid 
plaintiff  for  all  materials  furnished  to  said  de- 
fendant by  plaintiff;  alleges  that  it  is  without 
knowledge  or  information  sufficient  to  form  a  be- 
lief as  to  the  truth  of  the  remaining  allegations 
set  forth  in  said  paragraph  X; 

VIII. 

Denies   the   allegations   set   forth  in  paragraph 
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XI  of  said  complaint  and  in  this  connection  alleges 
that  the  subcontract  of  defendant  Pioneer  Con- 
structoi*s  was  terminated  as  of  Xovember  1,  1956, 
and  from  and  after  said  date  no  work  was  done  on 
said  job  on  said  subcontract  nor  were  any  mate- 
rials i)urchased  by  or  furnished  to  said  Pioneer 
Constructors  from  and  after  the  first  day  of  No- 
vember, 1956,  and  that  no  notice  was  given  to  the 
prime  contractor  on  said  job  by  plaintiff  within 
ninety  days  from  the  date  on  which  the  last  of  the 
material  was  furnished  by  it  to  defendant  Pioneer 
Constructors ; 

IX. 
In  answer  to  the  allegations  set  forth  in  para- 
graph XII  alleges  that  it  is  without  knowledge  or 
information  sufficient  to  form  a  belief  as  to  the 
truth  of  the  allegation  that  performance  thereof 
has  been  completed;  admits  the  remaining  allega- 
tions set  forth  in  said  paragraph. 

X. 

Admits  the  allegations  set  forth  in  paragraph 
XIII  of  said  complaint;  i 

XI. 

Denies  each  and  every  allegation  set  forth  in  said 
complaint  not  specifically  admitted  herein; 

XII. 

Further  answering,  third  party  defendant  al- 
leges that  complaint  does  not  state  a  claim  upon 
which  relief  can  be  granted. 
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XIII. 

In  answer  to  the  allegations  set  foii:li  in  i)ara- 
graph  1  of  plaintiff's  resj^onse  to  motion  for  more 
definite  statement,  third  party  defendant  alleges 
that  it  is  without  know^ledge  or  information  snffi- 
ci(^nt  to  form  a  belief  as  to  the  truth  of  the  alle- 
gations set  forth  therein  and  therefore  denies  the 
same ; 

XIV. 

In  answer  to  the  allegations  set  foi-th  in  para- 
gra]:)li  2  of  said  response,  third  party  defendant 
admits  that  plaintiff  furnished  materials  to  de- 
fendant Construction  Materials  Company;  alleges 
that  it  is  without  knowledge  or  information  suffi- 
cient to  form  a  belief  as  to  the  truth  of  the  alle- 
gation as  to  the  value  of  said  materials ;  denies  that 
any  materials  were  furnished  to  defendant  Pioneer 
Constructors  subsequent  to  November  1,  1956;  ad- 
mits that  said  materials  w^ere  delivered  to  said 
Construction  Materials  Company;  denies  each  and 
every  allegation  set  forth  in  said  paragraph  2  not 
herein  specifically  admitted  and  further  alleges  on 
information  and  belief  that  Construction  Mate- 
rials Company  has  paid  plaintiff  for  all  materials 
furnished  to  said  Construction  Materials  Com- 
pany; 

XV. 

Denies  each  and  every  allegation  set  forth  in 
said  response  not  herein  specifically  admitted. 

^Vherefore,  third  party  defendant  prays  that  de- 
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fendant  take  nothing  by  its  complaint  and  for  its 
costs  herein  expended. 

CONNER  &  JONES, 
/s/  By   A.  O.  JOHNSON, 

AttoiTieys  for  Third  Party 
Defendant. 

Notice  of  Mailing  Attached. 

[Endorsed] :    Filed  July  23,  1957. 


[Title  of  District  Court  and  Cause.] 

ANSWER  OF  DEFENDANT  THE  TRAVEL- 
ERS INDEMNITY  COMPANY,  A  COR- 
PORATION 

Comes  now  the  defendant  The  Travelers  Indem- 
nity Company,  a  corporation,  and  in  answer  to 
plaintiff's  complaint  filed  herein,  admits,  denies  and 
alleges  as  follows: 

I. 

Admits  the  allegations  contained  in  paragraphs 
I,  II,  III,  IV,  and  V  of  plaintiff's  complaint. 

II. 

In  answer  to  paragraph  VI  of  plaintiff's  com- 
plaint, admits  the  allegations  set  forth  in  paragraph 
VI  of  plaintiff's  complaint  except  the  allegation 
that  the  plaintiff  was  not  notified  and  had  no 
knowledge  as  to  the  termination  of  said  subcon- 
tract and  as  to  those  allegations,  this  defendant 
alleges  that  it  has  no  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  truth  thereof 
and  tlierefore  denies  the  same. 
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III. 

Admits  the  alloi^'ations  set  fortli  in  para^Taph 
VII  of  plaintiflf's  complaint  except  the  allegation 
that  the  plaintiff  was  withont  notice  or  knowledge 
of  the  contract  referred  to  in  said  paragraph  and 
as  to  those  allegations,  this  defendant  alleges  that 
it  has  no  knowledge  or  infoimation  sufficient  to 
form  a  belief  as  to  the  truth  thereof  and  therefore 
denies  the  same. 

IV. 

In  answer  to  paragraph  VIII  of  plaintiff's  com- 
plaint, admits  that  the  work  to  be  performed  under 
the  subcontract  to  the  defendant  Construction  Ma- 
terials Company  was  included  in  the  subcontract 
with  the  defendant  Pioneer  Constructors,  which 
work  was  not  completed  prior  to  the  termination  of 
the  Pioneer  Constructors'  subcontract;  denies  that 
said  subcontracts  were  one  and  the  same  and  denies 
that  the  work  called  for  in  the  Construction  Mate- 
rials Company's  subcontract  has  been  completed. 

V. 

In  answer  to  paragraph  IX  and  X  of  plaintiff's 
complaint  alleges  that  it  has  no  knowledge  or  infor- 
mation sufficient  to  foiTu  a  belief  as  to  the  truth  of 
the  allegations  contained  in  said  paragraphs  IX 
and  X  of  the  complaint  and  therefore  denies  the 
same. 

VI. 

In  answer  to  paragraph  XI  of  plaintiff's  com- 
plaint, admit  that  the  plaintiff  did  send  written 
notice  to  the  defendant  The  Ashton  Company,  Inc., 
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Contractors  and  Engineers,  and  Mardian  Construc- 
tion Company,  corporations  engaged  in  a  joint  ven- 
ture as  Ashton-Mardian  Company,  as  in  said  para- 
graph alleged.  This  defendant,  however,  alleges  that 
it  has  no  knowledge  or  information  sufficient  to 
form  a  belief  as  to  whether  or  not  said  notice  was 
received  within  ninety  days  from  the  date  on  which 
plaintiff  furnished  or  supi^lied  the  last  of  the  mate- 
rials on  which  the  claim  is  based  and  therefore 
denies  this  portion  of  paragraph  XI. 

VII. 

In  answer  to  paragraph  XII  of  plaintiff's  com- 
plaint, admits  that  the  defendant  Construction  Ma- 
terials Company  and  the  defendant  The  Ashton 
Company,  Inc.,  Contractors  and  Engineers,  and 
Mardian  Construction  Company,  corporations  en- 
gaged in  a  joint  venture  as  Ashton-Mardian  Com- 
pany, continued  to  perform  the  subcontract  of  the 
defendant  Construction  Materials  Company  and  the 
prime  contract  of  said  defendant  with  the  United 
States  of  America,  but  denies  that  the  performance 
thereof  has  been  completed  and  admits  that  final 
settlement  of  said  contract  wath  the  United  States 
of  America  has  not  been  made. 

VIII. 

Admits  the  allegations  containc^d  in  paragraph 
XITI  of  plaintiff's  complaint. 

AVlioroforo,   this   dofoiulant    prays    that    plaintiff 
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take   notliiiig-   l)y   its   coiii])laiiit   and    for   its   costs 
liercin  expended. 

HAT.L,  CATLIN  &  MOI.I.OY, 
/s/  By   HAIillLTON  R.  CATLIN, 

Attorneys  for  defendant  The  Trav- 
elers Indemnity  Company. 

Notice  of  Mailini^  Attached. 

[Endorsed] :  Filed  August  1,  1957. 


[Title  of  District  Court  and  Cause.] 

PRE-TRIAL  CONFERENCE 

The  Above  Entitled  Matter  came  on  regularly  for 
hearing  on  the  30th  day  of  January,  1958,  before 
the  Honorable  James  A.  Walsh,  Judge  of  the 
United  States  District  Court,  Federal  Courthouse, 
Tucson,  Arizona,  commencing  at  the  hour  of  10:00 
o'clock  a.m.  on  said  day  and  the  following  proceed- 
ings were  had,  to  wit:  [4]* 

*    *    *    *    -x- 

The  Court:    That  is  right. 

What  is  the  view  of  counsel  as  to  this  method  of 
procedure  to  keep  it  a  little  more  simple:  If  we 
separate  for  trial  and  try  first  the  issues  made  by 
the  complaints  and  answers  to  the  complaints  with 
the  right  of  all  who  are  parties  to  participate  in 
that  trial  and  to  adduce  evidence  that  bears  on  the 
issues  made  by  the  complaints  and  answers  to  the 
complaints. 


*  Page  numbers  appearing  at  top  of  page  of  Reporter's  Tran- 
script   of   Pre-Trial    Conference. 
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What  I  am  getting  at,  we  have  the  question  of 
release  here;  Mr.  Johnson  has  it  in  one  of  his  an- 
swers. We  have  the  question  of  counterclaims  and 
crossclaims  and  third  party  claims  and  all  of  those 
are  subsidiary,  of  course,  to  there  being  recovery 
on  the  complaints.  It  seems  to  me  that  the  logical 
way  to  approach  it  would  be  to  try  the  case  on  the 
complaints  and  answers  and  then,  depending  on  the 
judgment.   [6]  ***** 

Mr.  Johnson :    It  seems  to  me  that  is  logical. 

The  Court:  AVliat  is  the  thinking  of  counsel  to 
confining  the  original  trial  to  the  issues  made  by 
the  complaints  and  the  answers? 

Mr.  Fickett:  I  think  it  is  a  very  practical  sug- 
gestion. 

Mr.  Catlin:  Mr.  Johnson  would  be  interested  in 
participating  in  that  stage  only. 

The  Court :  I  said  that  all  parties  would  be  enti- 
tled to  participate  and  offer  proof,  because  they  all 
have  a  stake. 

In  other  words,  what  we  are  doing  actually  is 
merely  trying  the  case  in  stages  and  not  cutting 
anybody  out  of  a  right  that  they  w^ould  have  had  if 
we  tried  it  all  at  once.  What  I  am  trying  to  do  is 
avoid  having  to  take  up  those  things  unless  they 
really  have  to  be  decided. 

Well,  unless  there  is  objection  to  the  date  set,  we 
will  proceed  on  that  basis  and  try  the  issues  made 
by  tlu^  complaints  and  the  answers  to  the  complaints 
witli  the  right  of  all  parties  to  participate  and  to 
offer  evid(^nce  within  those  issues. 
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Mr.  Cam  Are  both  of  these  eases  set  on 
March  4? 

The  Court:  They  are  not  consolidated  Init  they 
are  set  at  the  same  time  because  we  have  common 
issues  of  fact,  I  am  sure,  and  probably  at  law.  [7] 

■X-    -x-    -x-     -x-    * 

The  Court:  In  the  Apache  Powder  case,  as  I  got 
the  issues  from  the  pleadings,  assuming  there  again 
there  is  no  real  issue  as  to  whether  materials  were 
furnished  by  Apache  Powder  and  as  to  the  amounts 
paid  for  the  materials,  first,  was  there  in  fact 
and/or  in  law  actually  only  one  subcontract  under 
which  the  use  plaintiff  furnished  all  of  the  material. 

They  take  the  position  that  this  was  all  actually 
just  one  subcontract  and  that  they  furnished  all  of 
their  material  under  one  subcontract,  and  that  actu- 
ally is  denied  by  the  defendants. 

The  second  issue,  as  I  see  it,  would  be  if  there 
was  in  fact  and/or  in  law  only  one  subcontract, 
were  sufficient  notices  given  within  ninety  days. 

The  third  one  would  be  if  there  was  more  than 
one  subcontract,  is  there  any  estoppel  against  the 
prime  contractor  and  the  surety  claiming  that  the 
use  plaintiffs  furnished  materials  iruder  two  dis- 
tinct subcontracts  and  were  required  to  give  ninety 
days  notice  on  material  furnished  under  such  sub- 
contract; if,  in  fact,  there  were  two  subcontracts, 
[11]  is  there  any  estoppel  against  the  prime  and 
the  surety  to  claim  that  there  were  two  and  that 
the  notice  was  required  on  each. 

The  fourth  issue  that  I  see  is,  did  the  use  plain- 
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tiffs  have  actual  notice  of  the  change  of  subcon- 
tractors. 

The  fifth  would  be,  did  the  use  plaintiffs  furnish 
materials  to  Pioneer  as  Pioneer  and  to  Construction 
as  Construction,  extending  credit  to  the  specific 
company  to  which  the  materials  were  furnished. 

Sixth,  were  the  use  plaintiffs  charged  with  notice 
that  they  were  dealing  with  a  new  and  different 
subcontractor  after  November  1,  1956,  and  if  so, 
when  did  they  become  charged  with  that  notice. 

Those  are  the  issues  as  I  would  frame  them.  Does 
anybody  have  any  additional  ideas? 

Mr.  Cam  I  just  have  two  questions  here,  your 
Honor,  as  to  scope  of  evidence  that  might  be  intro- 
duced under  each. 

Under  number  one,  is  it  understood  that  evidence 
may  be  introduced  to  the  effect  that  the  two  subcon- 
tractors had  the  same  offices,  some  of  the  same  offi- 
ces, employees ;  that  the  two  subcontracts  were  per- 
formed under  the  same  management,  generally  the 
same  equipment  and  personnel  and  the  use  of  the 
same  supplies  and  the  same  suppliers. 

It  is  my  understanding  of  this  question  that  that 
type  of  evidence  would  be  admissible  under  that 
issue.  I  [12]  just  wanted  to  verify  it. 

The  Court:    I  would  say  so,  yes. 

Mr.  Jolmson:  I  assimie,  your  Honor,  by  making 
that  ruling  now  is  not  prechiding  us  from  objecting 
to  the  admissibility  of  that  evidence  at  the  trial? 

The  Court:    Oh,  no. 

Mr.  Cari'i  Under  two,  if  there  was  in  fact 
and/or  in   law  only  one  subcontractor,  were  suffi- 
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ciont  notices  g*ivon  within  ninety  days.  I  assume 
there  is  no  dispute  as  to  the  delivery  of  the  notice 
by  Apache  dated  April  25th  as  alleged  in  the  com- 
plaint? It  would  be  a  matter  of  a  few  moments  to 
introduce  it,  l)ut 

Mr.  Catlin:    Is  that  attached  to  the  pleadings? 

Mr.  Cam  No,  a  copy  isn't  attached.  The  allega- 
tion was  made.  That  is  in  parai^aph  eleven  of  the 
complaint. 

IMr.  Johnson:  I  might  state  at  this  time  that 
only  Ashton-Mardian  and  Apache  knows  how  that 
notice  was  delivered,  whether  it  was  registered  mail 
or  by  process.  Now,  whether  it  was  actually  served 
that  way,  I  don't  know. 

The  Court :  The  cases  hold  that  regular  mails  are 
sufficient.  The  Supreme  Court  of  the  United  States 
has  so  held.  You  can't  get  any  higher  than  that.  The 
Court  says  what  the  Statute  is  aiming  at  is  to  get 
the  notice,  and  if  regular  mail  was  received,  it 
doesn't  have  to  be  registered. 

Mr.  Carr:  As  a  matter  of  fact,  it  was,  your 
Honor.  It  was  just  a  detail  of  evidence  as  to  proof 
of  the  receipt  [13]  of  the  notice  as  of  that  date  at 
that  specific  time,  of  course,  saving  the  question  as 
to  whether  the  notice  was  filed  within  the  time  re- 
quired. 

You  admit  service  of  the  notice  as  alleged,  but  do 
not  state  whether  or  not  it  was  within  ninety  days. 

Mr.  Catlin:    I  thought  that  was  the  case. 

Mr.  Fickett:  That  admission  answers  your  ques- 
tion, doesn't  it,  Mr.  Carr? 

Mr.  Carr:    Except  that  I  don't  believe  it  is  uni- 


30  Apache  Poivder  Company  vs. 

form  through  the  pleadings  of  all  of  the  defendants. 

The  Court:  Are  any  of  the  defendants  or  third 
party  defendants  going  to  go  into  the  actual  giving 
of  the  notice?  In  other  words,  are  you  in  disagree- 
ment with  Ashton-Mardian's  admission  ? 

Mr.  Fickett:  May  I  state  that  Pioneer  agrees 
^vith  Ashton-Mardian's  admission. 

Mr.  Johnson:  You  say  you  sent  this  by  regis- 
tered mail?  Do  you  have  the  registered  receipt 
showing  the  date  ? 

Mr.  Carr:    Yes. 

Mr.  Johnson:    Do  you  have  it  with  you  now? 

Mr.  Carr:    No,  I  don't. 

Mr.  Johnson:  Well,  whatever  date  that  regis- 
tered receipt  shows,  we  \\dll  take  that  as  the  date. 

I  will  state  this:  We  will  be  boimd  by  Ashton- 
Mardian's  admission  that  notice  was  received. 
I  don't  think  [14]  they  have  alleged  or  admitted 
the  date.  That  may  be  the  material  angle  but  we 
don't  have  the  information  on  it. 

Mr.  Carr:  In  paragraph  three  reference  is  made 
as  to  estopj)el. 

The  Court:  The  question  is  whether  or  not  evi- 
dence would  be  admissible  under  that  as  to  the  rea- 
sons for  the  consideration  for  and  the  circum- 
stances surrounding  the  termination  of  the  Pioneer 
contract  and  the  execution  of  the  Construction  Ma- 
terial's contract. 

Mr.  Carr:  We  liavc*  veiy  little  evid(nic(^  as  yet  as 
a  result  of  the  depositions  of  Mr.  Skorpick  and  Mr. 
Simmons,  but  there  is  some  question,  and  iu  view 
of  tli(^  Court's  use  of  the  word  "estoppel"  and  sue.'- 
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gesting  the  question  of  estoppel  here,  we  tliink  that 
is  material  and  might  l)e  necessaiy  for  us  to  go  into 
that  question. 

The  Couii;:  I  could  only  say  in  tlie  absence  of 
some  specific  matters,  Mr.  Carr,  that  anything  that 
would  bear  on  this  issue,  that  I  am  not  foreclosing 
objections  to  it  again,  but  I  am  telling  you  that  I 
would  be  inclined  to  hear  anything  that  was  rele- 
vant on  the  issue  of  estoppel. 

IVIr.  Carr:  And  under  four,  "Did  the  use  plain- 
tiffs have  actual  notice  of  the  change  of  subcon- 
tractors?", I  assume  under  that,  your  Honor,  that 
you  include  everything — that  is  for  the  benefit  of 
the  defendants  as  well  as  the  plaintiffs — would  in- 
clude anything  that  might  be  considered  as  direct 
and  [15]  actual  notice  for  something  which  might 
have  and  should  have  put  the  use  plaintiffs  on 
notice? 

The  Court:  I  had  in  mind  the  latter  more  nearly 
in  six,  even  though  they  didn't  have  actual  notice, 
were  they  in  possession  of  such  facts  that  they  were 
charged  with  notice. 

Mr.  Carr:    Just  so  those  are  included.  Those  are 

all  of  my  questions.  [16] 
***** 

Mr.  Thompson:  Now  Construction  Materials 
isn't  a  defendant  in  the  Armco  case,  however,  I 
would  like  to  ask  counsel  for  them  if  they  have  a 
copy  of  this  second  subcontract  that  was  executed. 

Mr.  Catlin :    I  think  I  can  furnish  you  that. 

Mr.  Evans:    I  don't  have  an  extra  copy. 

Mr.  Thompson:     Mr.  Johnson,  in  regard  to  one 
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of  your  pleadings,  you  have  stated  that  there  was  a 
release  attached  thereto.  There  was  none  attached 
to  the  copy  received  by  Armco. 

Mr.  Johnson :    We  will  furnish  you  one. 

Mr.  Thompson :  There  will  be  no  question  raised 
by  the  defendant  or  third  party  defendant  as  to 
whether  or  not  the  materials  used  in  the  subcon- 
tract or  subcontracts  were  a  part  of  the  materials 
required  and  used  under  the  prime  contract? 

Mr.  Catlin:    That  is  correct,  no  issue. 

Mr.  Johnson:    No  issue.  [19] 

Mr.  Pickett :    Pioneer  agrees. 

Mr.  Thompson :  I  think  that  is  all  I  have  at  this 
time. 

Mr.  Johnson :  I  would  like  to  ask  for  one  or  two 
admissions  from  the  plaintiffs  if  they  will  so  admit. 

I  would  like  to  ask  if  the  plaintiff  will  admit  and 
stipulate  that  there  were  separate  subcontracts,  that 
the  Pioneer  Constructor's  subcontract  terminated 
on  or  about  the  1st  dav  of  November,  1956  and  that 
the  contract  was  thereupon  entered  into  with  Con- 
struction Materials  by  the  prime  contractor? 

Mr.  Carr:  Are  you  referring  to  separate  pieces 
of  paper  executed  by  different  parties  ? 

Mr.  Johnson:  I  am  referring  to  contracts  exe- 
cuted by  the  parties. 

INIr.  Carr:  Your  question  is  too  general,  Mr. 
Johnson.  I  don't  want  to  make  any  admissions  on 
that  particular  fact.  In  fact,  the  pleadings  of  the 
complaint,  I  think,  would  answer  your  question,  but 
I  just  feel  that  the  question  is  too  general. 

Mr.  J(^lmson :    In  that  case,  we  will  be  prepared 
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to  prove  that  point  rathoT  tliaii  askiiii^  for  an  ad- 
mission on  it. 

One  other  question  of  Apache  Powder,  yon  are 
eUiiminc:  some  $20,900  in  yonr  complaint.  Ts  it  not 
trn(^  that  there  was  a  later  credit  on  that  job  which 
is  not  reflected  in  the  [20]  pleadings? 

Mr.  Carr:  Yes,  we  are  prepared  to  introdnce 
and  show  the  application  on  the  acconnt  of  a  credit 
memo  to  Pioneer  Constrnctors  in  the  snm  of 
$1,952.72  given  at  the  termination  by  Construction 
Materials  of  the  work  at  which  time  we  took  back 
what  they  had  on  hand  and  gave  them  credit  for 
that  amount,  Init  it  was  a  credit  to  Pioneer  Con- 
structors on  the  Pioneer  Constructors'  contract. 
That  reduces  the  claim  to  $18,947.96. 

Mr.  Evans:  The  only  thing  that  concerns  me 
about  that,  I  have  here  a  letter  addressed  to  Con- 
struction Materials  Company  from  Apache  Powder 
signed  by  Mr.  Henderson  talking  about  this  mate- 
rial which  was  removed  from  the  A/jo  job. 

Mr.  Carr:  Well,  that  is  a  different  matter  en- 
tirely. 

Mr.  Evans:    Is  that  a  different  job? 

Mr.  Carr:    Yes. 

Mr.  Johnson:  I  take  it  your  question  goes  to 
the  question  of  whether  or  not  the  plaintiff  had  a 
right  to  credit  the  construction  materials  they 
picked  up  on  the  Pioneer  accoimt,  is  that  right? 

Mr.  Carr:  Yes.  Well,  I  was  just  stating  the  fact 
of  what  we  did.  We  issued  the  credit  memo  to  Pio- 
neer on  the  Pioneer  account. 

Mr.   Evans:     Let  me   ask   you   this:   Does   vour 
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company  [21]  have  any  account  that  it  carries  at 
the  present  time  in  the  name  of  Construction  Mate- 
rials Company  that  covers  any  work  done  or  any 
materials  furnished  on  this  job? 

Mr.  Carr:  Xo,  ^Ye  have  never  had  an  accoimt 
with  Constniction  Materials. 

Mr.  Evans:    And  even  today  you  do  not  have? 

Mr.  Can':    No. 

Mr.  Evans:  Let  me  ask  you  another  question: 
Is  there  any,  or  is  it  agTeed,  or  could  it  be  agreed 
that  the  value  of  the  materials  furnished  by  Apache 
for  use  on  the  jol)  in  question  subsequent  to  Novem- 
ber the  1st,  1956  was  of  the  value  of  whatever  it 
was? 

Mr.  CaiT:  Well,  that  statement  is  made  in  our 
more  definite  statement  in  response  to,  I  giiess — 
I  have  forgotten, — which  somebody  required  us  to 
make  a  more  definite  statement. 

Mr.  Jolinson :    That  was  our  motion. 

Mr.  Carr:  Oh,  yes,  as  we  specified  in  that  more 
definite  statement  that  certain  materials  were 

Mr.  Evans:  Well,  would  Apache  stipulate  that 
Apache  was  paid  ]>y  Constniction  Materials  Com- 
pany that  sum  subsequent  to  November  1,  1956  ? 

Mr.  Carr:  No,  because  again  that  question  is  too 
general.  As  a  matter  of  fact,  we  have  received  some 
payment  which  you  have  already  shown  in  the  dep- 
osition of  Simmons,  but  we  are  getting  into  such  a 
broad  area  there  and  it  is  a  matter  [22]  of  de- 
tailed presentation  that  I  would  want  preserved. 

Mr.  Evans:  Well,  I  was  just  thinking  about  that 
because  I  can  see  how  you  might  ])e  able  to  say  that 
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Pioneer  and  Construction  Materials  were  one  and 
the  same  company  and  therefore  that  Pioneer 
would  be  responsible  for  acts  or  stuff  received  hy 
Construction  Materials,  but  I  don't  see  how  you  can 
turn  the  thing  around. 

Mr.  Carr:    Well,  that  is  a  question. 

Mr.  Evans:  In  other  words,  I  don't  see  how  you 
could  hold  Construction  Materials  responsible  for 
merchandise  or  materials  that  w^ere  delivered  on 
the  account  of  Pioneer  Constructors,  that  is  why  I 
asked  you  if  you  had  any  account  for  Construction 
Materials  and  I  noticed  that  the  various  invoices 
that  I  have  which  represent  this  tw^elve  thousand 
some  odd  dollar  figure  are  all  invoiced  to  Pioneer. 

Mr.  Carr:  That's  right.  All  the  invoices  were  to 
Pioneer;  there  was  never  an  account  with  Construc- 
tion Materials.  All  payments  were  credited  on  Pio- 
neer's account  and  the  credit  memo  I  just  men- 
tioned w^as  credited  to  the  Pioneer  account. 

Mr.  Evans:  Are  you  prepared  to  stipulate  that 
the  Apache  Powder  Company  delivered  the  various 
materials  for  which  the  recovery  is  sought  and  ex- 
tended credit  upon  the  basis  of  the  credit  of  Pioneer 
Constructors  as  opposed  to  Construction  Materials 
Company?  [23] 

Mr.  Carr:  No,  I  wouldn't  w^ant  to  make  that 
stipulation. 

Mr.  Evans:  Well,  I  wonder  how  you  could  show 
any  reliance  upon  the  credit  of  Construction  Mate- 
rials Company  if,  as  you  say,  that  at  no  time 
Apache  had  an  account  with  Construction  Mate- 
rials. 
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Mr.  Carr:  That  is  a  very  good  question,  but  I 
prefer  not  to  say. 

The  Court :  Mr.  Carr,  in  response  to  their  motion 
for  more  definite  statement,  you  state  such  mate- 
rials were  delivered  to  Construction  Materials  Com- 
pany l>ut  wore  invoiced  to  Pioneer  Constructors; 
Apache  Powder  Company  then  being  informed  and 
believes  that  Construction  Materials  was  a  division 
of  Pioneer  Constnictors  and  believing  and  having 
reason  to  believe  it  was  furnishing  all  of  said  mate- 
rial to  Pioneer  Constructors  imder  the  sul^contract 
of  March  30,  1956. 

Mr.  Carr:  Yes.  I  assumed,  your  Honor,  that 
counsers  question  was  on  the  basis  of  Constniction 
Materials  being  a  separate  corporation  and  that  is 
why  I  —  it  is  a  tricky  question  —  not  that  it  is  in- 
tended to  be — but  I  think  that  we  could  best  work 
that  out  by  presentation  of  evidence. 

Mr.  Evans:  You  see,  our  point  is  simply  this: 
It  is  obvious  from  the  pleadings  themselves  that 
they  are  separate  corporations,  they  are  sued  as 
separate  corporations.  Pioneer  Constnictors,  a  cor- 
poration. Construction  Materials  [24]  Company, 
same  thing.  Now  T  think  from  the  depositions  on  file 
and  from  the  answers  to  the  interrogatories  that 
it  is  ck\ar  that  Apache  Powder  Company  had  ])een 
paid  twelve  thousand  five  hundred  some  odd  dollai^ 
subsecjuent  to  November  1st,  wliich  is  the,  I  l)elieve 
tlie  amount  or  the  value  of  tlie  materials  that  were 
fiirnislK'd  after  November  1st,  WrA]  and  I  just  can't 
get  it  throngh  my  thick  h(^ad  how  Construction  Ma- 
terials Company  can  be  responsible  for  an\i:hing 
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that  happened  before  that  and  why  it  should  have  to 
come  do^^^l  here  and  ^e^o  throuc^h  a  whole  trial  on  tlie 
basis  of  the  pleadin^-s,  the  depositions  and  i\w  in- 
voices and  everything  and  the  checks  that  arc^  at- 
tached to  the  deposition  and  so  on.  If  Pioneer  owes 
the  money,  then  they  have  got  a  bond  and  Construc- 
tion Materials,  I  guess,  has  the  same  bonding  com- 
pany, doesn't  it? 

Mr.  Johnson:  That's  right,  different  bond  but 
same  company. 

Mr.  Evans:  It  is  the  same  thing  and  I  can  see 
how  Pioneer  might  be  responsible  for  Construction 
Materials'  shortcomings,  but  I  can't  see  how  it 
works  the  other  way  aroimd. 

Mr.  Carr:  But  you  want  to  claim  credit  on  be- 
half of  Construction  Materials  for  moneys  paid  to 
Apache  on  invoices  to  Pioneer  on  an  account  with 
Pioneer. 

Mr.  Evans:  Because  Construction  Materials  ad- 
mitted they  used  that  material.  [25] 

The  Court:  Of  course  on  pre-trial,  Mr.  Evans, 
you  can't  get  around  more  than  you  can  get  to- 
gether on,  and  taking  your  statement  at  face  value, 
you  have  very  seldom  had  it  so  good. 

Are  there  any  other  stipulations? 

Mr.  Fickett:  I  would  like  to  ask  Mr.  Carr  this 
question:  With  reference  to  this  $12,533.02  you 
admit,  Mr.  Carr,  don't  you,  that  all  of  the  payments 
for  that  total  sum  of  money  were  paid  by  checks 
drawn  by  Construction  Materials  Company  on  a 
bank  account  of  Construction  Materials  Company? 
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Mr.  Cam  Yes.  Yes,  but  it  is  a  question  of 
application  that  is  important.  [26] 

*      *      *      *      -K- 

Mr.  Cam  If  there  is  nothing  further,  I  would 
offer  in  evidence  the  copy  of  the  prime  contract 
between  the  Government  and  Ashton  Building  Com- 
pany and  Mardian  Construction  Company  with  the 
pa}TTient  bond  certified  l)y  the  general  contractor's 
office. 

The  Court:     Is  counsel  familiar  with  this?  [27] 

I  am  going  to  mark  it  on  the  back  in  pencil, 
^^  Apache  1"  and  circle  it,  and  may  it  be  stipulated 
that  what  I  have  so  marked  may  be  marked  in  e^d- 
dence  by  the  clerk  on  the  trial? 

Mr.  Fickett:    Yes. 

Mr.  Johnson:    No  objection. 

Mr.  Catlin :  And  we  are  willing  to  stipulate  that 
the  photostatic  copies  of  the  two  subcontracts  at- 
tached to  the  crossclaim  of  Ashton-Mardian  are  true 
copies  and  may  be  admitted. 

Mr.  Carr:  Will  you  be  able  to  supply  copies  for 
the  record,  Mr.  Catlin? 

Mr.  Catlin :    Yes. 

The  Court:  I  am  going  to  mark  these  **JV-a'^ 
and  ^MV-1)".  And  may  it  be  stipulated  that  these  I 
have  so  marked  may  be  marked  in  evidence  by  the 
clerk  on  the  trial? 

Mr.  Johnson :    So  stipulated. 

TheCouii:    That  is  in  Civil  967. 

Mr.  Evans:  Your  Honor,  I  have  four  separate 
sets  of  papers  here,  all  of  which  are  statements 
from  ()!•  iiu'oiced  from,  or  bills  of  lading,  covering 


The  Asldon  Company,  Inc.,  et  al,  39 

the  shipments  made  by  Apache  of  materials  used 
on  this  job,  all  shipments  bein^  subsequent  to  No- 
vember 1,  1956  which  I  would  like  to  offer. 

Mr.  Fickett:    Pioneer  has  no  objection. 

Mr.  Johnson:    No  objection. 

Mr.  Evans:  We  would  also  like  the  clerk  to 
mark  in  [28]  evidence  on  behalf  of  Construction 
Materials  Company  the  checks  of  Construction  Ma- 
terials Company  which  are  attached  to  the  ori^nal 
deposition  in  the  file  of  the  case. 

The  Coui-t:  Let's  take  this  one  at  a  time,  Mr. 
Evans. 

Mr.  Evans:    Yes. 

Mr.  Carr:  If  the  Court  please,  I  am  not  familiar 
with  these  invoice  numbers  and  I  am  not  so  familiar 
with  them  that  I  could  check  them  from  memory. 
I  have  no  objection  to  the  introduction  of  these  doc- 
uments by  Construction  Materials  as  being  the  re- 
ports of  the  transaction,  but  do  not  want  to  be 
bound  by  the  detail  as  to  the  total  nimiber  of  in- 
voices, the  numbers  and  amounts  and  so  forth,  and 
I  have  a  further  reservation  in  this  respect,  that 
some  of  these  invoices  do  not  have  attached  copies 
of  the  bills  of  lading,  others  have  copies  of  the  bills 
of  lading  attached,  which  are  not  completed  show- 
ing the  receipt  by  Pioneer  Constructors  or  Con- 
struction Materials.  I  notice  that  three  or  four  of 
the  bills  of  lading 

The  Court:  To  shorten  it  up,  counsel  is  submit- 
ting them  and  asking  if  it  may  be  stipulated  that 
the  clerk  may  mark  these  in  evidence  in  967.  If  it 
could  be  stipulated,  I  will  label  them  now  and 
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Mr.  Cam  Oh,  yes,  as  being  their  record  without 
any  admission  as  to  completeness  or  accuracy  or 
anything  of  that  sort?  [29] 

The  Court :  They  will  be  received  as  offered  and, 
of  course,  they  are  the  exhibit  of  Construction  Ma- 
terials Company  and  you  wouldn't  be  bound  by  it 
unless  there  is  some  stipulation  in  here  that  I  don't 
know  about. 

I  will  mark  what  we  have  been  talking  about  as 
Construction's  A,  B,  C  and  D,  and  the  record  may 
show  the  stipulation  that  the  clerk  will  mark  those 
in  evidence  on  the  trial. 

Mr.  Cam  May  it  be  understood  that  Apache 
Powder  may  at  the  trial  introduce  its  records  of 
orders  invoiced  dissipating  and  other  material  relat- 
ing to  the  account? 

The  Court :  Well,  unless  you  have  them  here,  you 
will  have  to  offer  them  on  the  trial. 

Mr.  Evans:  And  we  would  also  like  by  stipula- 
tion for  the  Court  to  mark  in  evidence  as  an  addi- 
tional exhil)it  for  Construction  Materials  Company 
the  four  checks,  three  checks  of  the  Construction 
Materials  Company,  that  are  attached  to  the  depo- 
sition of  J.  E.  Skorpick  and  Melvin  Simmons. 

Mr.  Cam    Okay. 

The  Court:    Is  that  stipulation  satisfactory? 

Mr.  Fickett:    Yes. 

Mr.  Johnson:  Is  it  also  stipulated  that  these 
copies  of  the  checks  and  the  attachments  thereto  are 
copies  of  the  original  which  were  received  by 
A])ache  Powdc^r  Company?  They  ])nrport  to  l)e 
car])()ii  copies.  [30] 
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Mr.  Carr:  I  believe  they  are,  your  Honor,  l)ut  I 
just  hesitate  to  say. 

Mr.  Johnson:  In  other  words,  we  are  in  tliis 
position:  the  checks  and  then  there  is  a  copy  which 
shows  which  invoices  they  are  i^urportino-  to  i)ay,  a 
copy  of  the  statement.  Will  counsel  stipulate  now 
to  avoid  our  necessity  of  sulypoenaino;  some  of  their 
orc^anization  that  they  did  receive  it?  I  am  asking 
for  that  stipulation. 

Mr.  Carr:  You  have  the  cancelled  checks  and  we 
have  the  voucher  attached  to  the  original,  so  I  am 
certain,  your  Honor,  that  there  vnll  be  no  question 
about  it,  but  I  haven't  actually  checked  Apache's 
records  since  that  deposition  was  taken. 

Mr.  Johnson :  Will  counsel  agree  to  notify  me  if 
he  will  not  so  stipulate  to  give  me  time  to  subpoena 
the  original  from  the  Apache  organization?  In 
other  words,  we  think  that  Apache  received  the 
originals  of  those  vouchers  or  those  statements 
which  are  attached  to  the  checks. 

Mr.  Carr:  Yes,  I  will  agree  to  notify  you  if  that 
is  the  fact. 

The  Court:  I  will  then  mark  these  as  Construc- 
tion's E,  F  and  G  and  the  record  will  show  the 
stipulation  that  they  may  be  marked  in  evidence  by 
the  clerk  on  the  trial. 

Does  anybody  else  have  any  exhibits?  [31] 

Mr.  Catlin:  Your  Honor,  is  it  clear  in  both  of 
these  cases — it  just  occurs  to  me — I  think  the  plead- 
ings make  it  clear  that  both  of  the  Use  Plaintiffs 
are  suing  in  this  action  under  the  Miller  Act  and 
not  as  materialmen  to  a  subcontractor.  Is  it  clear 
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that  neither  of  the  plaintiffs  are  alleging  a  [35] 
direct  relationship  with  the  prime  contractor,  with 
my  clients,  the  joint  venture? 

Mr.  Thompson:  As  of  this  time,  no.  We  may 
change  our  theory  half  way  through  the  trial. 

Mr.  Catlin :  Let  me  state  that  I  know  of  no  basis 
upon  which  they  could,  but  I  don't  even  know  if  it 
is  necessary  to  clear  that  up  or  not. 

The  Court:  I  take  it  that  it  is  agreed  that  as  of 
now  that  there  is  no  claim  that  they  had  a  direct 
contractual  relation  mth  the  joint  venture? 

Mr.  Johnson :  I  will  state  at  this  time  that  I  will 
file  a  motion  to  amend  my  complaint  on  the  basis  of 
this. 

The  Court :  Is  that  all  the  progress  we  can  make 
on  exhibits,  stipulations? 

Mr.  Thompson:  If  the  Court  please,  as  far  as  the 
subcontracts  which  have  been  introduced  in  Civil 
967,  I  wonder  if  those  could  also  be  utilized  as 
counsel  desires  in  966? 

Mr.  Fickett:  That  is  agreeable  as  far  as  we  are 
concerned. 

Mr.  Johnson :  We  will  stipulate  that  any  exhibits 
that  are  introduced  in  either  case,  the  same  stipula- 
tion may  apply  to  either  case  as  far  as  they  are 
material. 

Mr.  Catlin:    Yes.  [36] 

[Endorsed]:  Filed  Felnmary  19,  1958. 
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[Title  of  District  Court  and  Cause] 

MINUTE  ENTRY  OP  THURSDAY, 
JANUARY  30,  1958 

November  1957  Term  (Tucson  Division)  at  Tucson 

Honoral)le  James  A.  AValsli,  United  States  District 
Judge,  Presiding. 

This  cause  comes  on  regularly  for  pre-trial  con- 
ference this  day.  Alfred  B.  Carr,  Esq.,  appears  for 
the  plaintiff.  Hamilton  Catlin,  Esq.,  appears  for  the 
defendants  Travelers  Indemnity  Company  and 
Ashton-Mardian  Company.  Richard  Evans,  Esq.,  is 
present  for  the  defendant  Construction  Materials 
Company.  Pred  W.  Pickett,  Esq.,  appears  for  the 
defendant  Pioneer  Constructors,  and  A.  O.  John- 
son, Esq.,  appears  for  the  defendant  Hartford  Acci- 
dent and  Indemnity  Company. 

Court  and  counsel  agree  that  the  issues  made  by 
the  complaints  and  answers  should  be  tried  on  Tues- 
day, March  4,  1958,  and  that  the  issues  made  by  the 
Third  Party  complaints  and  answers  thereto,  coim- 
terclaims  and  answers  thereto,  and  cross-claims  and 
answers  thereto,  should  be  reserved  for  later  and 
separate  trial  and  It  Is  So  Ordered. 

Court  and  counsel  agree  that  the  issues  formed  by 
complaints  and  answers  are  stated  in  a.  typewritten 
sheet  marked  "Issues  framed  on  pre-trial,  etc."  at- 
tached to  the  Court's  record  of  proceedings  at  pre- 
trial. Counsel  enter  into  various  stipulations  of  fact 
which  are  recorded  by  the  reporter. 

It  is  stipulated  by  all  parties  that  the  following 
documents,  marked  in  pencil  by  the  Court  as  indi- 
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cated,  may  )3e  marked  in  evidence  by  the  Clerk 
herein,  viz :  Apache  1,  J  VA  and  J  VB,  Construc- 
tion A  to  Construction  G,  inclusive. 


[Title  of  District  Court  and  Cause.] 

lillNUTE  ENTRY  OF  FRIDAY, 

FEBRUARY  28,  1958 

November  1957  Term  (Tucson  Division)  at  Tucson 

Honorable  James  A.  Walsh,  United  States  District 
Judge,  Presiding. 

Plaintiff's  Motions  for  Leave  to  Amend  Com- 
plaint and  for  Order  Vacating  Trial  Setting  come 
on  regularly  for  hearing  this  day.  Alfred  B.  Carr, 
Esq.,  is  present  for  the  plaintiff;  Hamilton  R.  Cat- 
lin,  Esq.,  is  present  for  the  defendants  Travelers 
Indemnity  Company  and  Ashton-Mardian  Com- 
pany ;  A.  O.  Johnson,  Esq.,  is  present  for  the  Third 
Party  Defendant  Hartford  Accident  and  Indemnity 
Company. 

It  Is  Ordered  that  the  plaintiff's  Motion  for 
Leave  to  File  an  Amended  Complaint  is  granted, 
and 

It  Is  Ordered  that  the  Clerk  is  directed  to  file  the 
plaintiff's  Amended  Complaint  which  is  attached  to 
said  Motion. 

It  Is  Ordered  that  the  trial  of  the  issues  to  be 
foi-med  by  the  second  count  of  the  Amended  Com- 
plaint and  the  answer  thereto  of  the  defendant  Con- 
struction Materials  Company  be  separated  from  the 
other  issiu^s  and  that  the  other  issues  will  be  tried  as 
heretofore  set  on  Tuesday,  March  4,  1958,  at  10  a.m. 
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[Title  of  District  Court  and  Cause.] 

AMENDED  COMPLAINT 

First  Count 
The  United  States  of  America,  suing  herein  for 
the  use  and  l)enefit  of  Apache  Powder  Company,  a 
corporation,  alleges : 

I. 

This  action  is  brought  under  the  Act  of  Congress 
of  August  24,  1935,  c.  642,  §2,49  Stat.  794,  40 
U.S.C.A.  §  270b,  known  as  the  Miller  Act,  on  the 
payment  bond  of  the  contractor  under  a  contract 
with  the  United  States  of  America  which  was  to  be 
and  was  performed  and  executed  within  the  District 
of  Arizona. 

II. 

Apache  Powder  Company  is  a  New  Jersey  cor- 
poration, authorized  to  do  business  in  the  State  of 
Arizona.  The  Ashton  Company,  Inc.,  Contractors 
and  Engineers,  formerly  Ashton  Building  Com- 
pany, and  Mardian  Construction  Company  are  Ari- 
zona corporations  engaged  in  a  Joint  Venture  as 
Ashton-Mardian  Company.  The  Travelers  Indem- 
nity Company  is  a  Connecticut  corporation,  author- 
ized to  do  business  in  the  State  of  Arizona.  Pioneer 
Constructors  and  Construction  Materials  Company 
are  Arizona  corporations. 

III. 

On  or  about  March  30,  1956,  the  defendants,  The 
Ashton  Company,  Inc.,  Contractors  and  Engineers, 
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as  Ashton  Building  Company,  and  Mardian  Con- 
struction Company,  engaged  in  a  Joint  Venture  as 
Ashton-Mardian  Company,  duly  entered  into  a  con- 
tract in  writing  with  the  United  States  of  America, 
Corps  of  Engineers,  United  States  AiTuy,  wherein 
and  whereby  it  was  agreed  that  said  defendants 
were  to  furnish  the  material  and  perform  the  work 
for  the  construction  and  completion  of  Air  Force 
Station  TM-181,  a  radar  station  five  miles  North  of 
Ajo,  Pima  County,  State  of  Arizona,  in  accordance 
with  plans  and  specifications  and  terms  and  condi- 
tions, therein  specifically  set  forth,  in  consideration 
whereof  the  United  States  of  America  agreed  to 
pay  said  defendants  the  sum  of  Two  Million  Three 
Hundred  Fifty-one  Thousand  Six  Hundred  Thirty- 
seven  and  no/lOOths  Dollars  ($2,351,637.00). 

IV. 

On  or  about  March  30,  1956,  pursuant  to  the  Act 
of  Congress  of  August  24,  1935,  c.  642,  §  1,49  Stat. 
793,  40  U.S.C.A.  §  270a,  and  pursuant  to  the  terms 
of  the  aforesaid  contract,  said  Ashton-Mardian 
Company,  a  Joint  Venture,  as  principal,  and  de- 
fendant, The  Travelers  Indemnity  Company,  as 
surety,  for  a  valuable  consideration,  made,  exe- 
cuted, and  delivered  to  the  United  States  of  Amer- 
ica their  Payment  Bond  in  the  sum  of  Nine  Hun- 
dred Forty  Thousand  Six  Hundred  Fifty-five  and 
04/lOOths  Dollars  ($940,655.04),  the  condition  of 
which  bond,  as  requinnl  hy  ihv  said  Act  of  Con- 
gress, is  tliat  tlie  said  ])riii('i])al  sliall  ])r(>ui])tly 
make  ])ayinent  to  all  persons  sui:)plying  laboi*  and 


The  AsMoyi  Company,  Inc,  et  aJ,  47 

matorial  in  the  prosecution  of  the  work  provided 
in  said  contract. 

V. 
On  or  ahout  Marcli  30,  1956,  said  Ashton-Mar- 
dian  Company,  a  Joint  Venture,  as  the  prime  con- 
tractor under  said  contract  with  the  United  States 
of  America,  entered  into  a  subcontract  with  de- 
fendant. Pioneer  Constructors,  for  the  perform- 
ance and  completion  of  certain  parts  of  the  work, 
specified  in  said  sul^contract,  which  were  to  be 
performed  and  completed  imder  said  contract  with 
the  United  States  of  America,  in  accordance  with 
the  plans  and  specifications  and  terms  and  condi- 
tions of  said  prime  contract,  in  consideration 
whereof  said  prime  contractor  agreed  to  pay  to 
said  defendant  Pioneer  Constructors  the  sum  of 
Four  Hundred  One  Thousand  Two  Hundred  Sev- 
enteen and  83/lOOths  Dollars  ($401,217.83). 

VI. 

Upon  information  and  belief,  the  said  Ashton- 
Mardian  Company,  as  the  prime  contractor,  and 
defendant.  Pioneer  Constructors,  as  a  subcontrac- 
tor, under  said  contract  with  the  United  States 
of  America,  entered  upon  the  performance  of  said 
prime  contract  and  subcontract  and  furnished  la- 
bor and  material  therefor,  but,  without  any  notice 
to  Apache  Powder  Company  by  any  of  the  de- 
fendants and  without  any  knowledge  thereof  by 
Apache  Powder  Company,  said  subcontract  with 
defendant.  Pioneer  Constructors,  was  terminated 
on  or  about  November  1,  1956. 


48  Apache  Powder  Company  vs. 

VII. 

That,  without  any  notice  to  Apache  Powder 
Company  by  any  of  the  defendants  and  A\ithout 
any  knowledge  thereof  by  Apache  Powder  Com- 
pany, on  or  about  Xovember  1,  1956,  said  Ashton- 
Mardian  Company,  a  Joint  Venture,  as  the  prime 
contractor  under  said  contract  with  the  United 
States  of  America,  entered  into  a  subcontract  with 
defendant  Construction  Materials  Company  for  the 
performance  and  completion  of  certain  parts  of 
the  work,  specified  in  said  subcontract,  which  were 
to  be  performed  and  completed  imder  said  con- 
tract with  the  United  States  of  America,  in  ac- 
cordance with  the  plans  and  specifications  and 
terms  and  conditions  of  said  prime  contract,  in 
consideration  whereof  said  prime  contractor  agreed 
to  pay  to  said  defendant,  Constmction  Materials 
Comi^any,  the  sum  of  Two  Hundred  Sixty-six 
Thousand  Three  Hundred  Ninety-one  and  66/100 
Dollars  ($266,391.66). 

VIII. 

Upon  information  and  belief,  the  work  to  be 
performed  imder  said  subcontract  of  Noveml>er  1, 
1956,  by  defendant,  Construction  Materials  Com- 
pany, was  identical  with  the  work  to  be  performed 
under  said  sulx3ontract  of  March  30,  1956,  by  de- 
fendant, Pioneer  Constnictors,  and  said  tw^o  sub- 
contracts were  in  fact  one  and  the  same  subcon- 
tract, part  of  which  was  perfomed  and  completed 
by  defendant,  Pioneer  Constructors,  and  the  re- 
mainder of  which  was  performed  aud  completed 
by  defendant  Construction  Materials  Company. 
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IX. 

Tliat  from  and  inchuliiig  June  13,  195(),  to  aiul 
including  October  31,  1956,  on  an  ojx^i  account  at 
the  special  instance  and  request  of  defendant,  Pio- 
neer Constructors,  Aj^ache  Powder  Company  fur- 
nished material  consisting  of  explosives  and  l)lasting 
supplies  to  Pioneer  Constructors  for  use  in  the 
prosecution  of  the  work  under  its  subcontract  and 
said  prime  contract  with  the  United  States  of 
America,  of  the  agreed  and  reasonable  value  of 
TAventy  Thousand  Nine  Hundred  and  39/lOOths 
Dollars  ($20,900.39),  which  material  w^as  delivered 
by  Apache  Powder  Comi^any  on  said  radar  sta- 
tion job  and  was  used  by  Pioneer  Constructors  in 
the  prosecution  of  the  work  under  said  subcontract 
and  said  prime  contract  with  the  United  States 
of  America. 

That  from  and  inchiding  November  1,  1956,  to 
and  including  March  12,  1957,  on  said  open  ac- 
count vnth  Pioneer  Constructors,  at  the  special 
instance  and  request  of  Construction  Materials 
Company,  Apache  Powder  Company,  being  then  in- 
formed hy  Construction  Materials  Company,  and 
believing  and  having  reason  to  believe,  that  Con- 
struction Materials  Company  was  merely  a  division 
or  agent  of  Pioneer  Constructors,  continued  to 
furnish  material  consisting  of  explosives  and  blast- 
ing supplies  to  said  radar  station  job  for  use  in  the 
prosecution  of  the  work  under  the  Pioneer  Con- 
structors subcontract  of  March  30,  1956,  and  said 
prime  contract  with  the  United  States  of  America, 
which  material  was  delivered  by  Apache  Powder 


50  Apache  Powder  Company  vs, 

Comi^any  on  said  radar  station  job  and  was  used 
in  the  prosecution  of  the  work  required  to  be  done 
under  the  Pioneer  Constructors  subcontract  and 
said  prime  contract  with  the  United  States  of 
America. 

That  the  agreed  and  reasonable  vahie  of  the 
materials  furnished  after  November  1,  1956,  is 
Twelve  Thousand  Five  Hundred  Fifty-three  and 
32/lOOths  Dollars  ($12,553.32),  making  the  total 
of  all  materials  furnished  Thirty-three  Thousand 
Four  Hundred  Fifty-three  and  71/lOOths  Dollars 
($33,453.71). 

X. 

There  remains  due,  owing,  and  unpaid  to  Apache 
Powder  Company  from  Pioneer  Constructors,  after 
all  payments  and  credits  have  been  allowed,  upon 
said  material  furnished,  delivered,  and  used  as 
aforesaid,  the  sum  of  Eighteen  Thousand  Mne 
Himdred  Forty-seven  and  9r)/100ths  Dollars  ($18,- 
947.96),  no  part  of  which  sum  has  been  paid,  al- 
though payment  thereof  has  been  duly  demanded. 

XI. 

The  last  of  said  material  was  furnished  and  de- 
livered by  Apache  Powder  Company  on  or  about 
March  12,  1957,  and,  pursuant  to  the  Act  of  Con- 
gress of  August  24,  1935,  c.  642,  §  2,  49  Stat.  794, 
40  TJ.S.C.A.  §270b,  and  within  ninety  (90)  days 
from  the  date  on  which  the  last  of  said  material 
was  furnished  and  delivered,  to-mt,  on  April  25, 
1957,  Apache  Powder  Company  gave  A\T.ntten  notice 
to  Asliton  Building  Company,  Mardian  Construe- 
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tioii  Coni])aiiy,  and  Ashton-Mai-diau  Company,  a 
Joint  Venture,  the  i)rime  contractor  under  said 
contract  wdtli  the  United  States  of  America,  stat- 
ing with  substantial  accuracy  the  Imlance  due  and 
amoimt  claimed  by  Apache  Powder  Company  and 
the  names  of  the  parties  to  whom  the  material 
was  furnished,  which  notice  was  served  in  the 
manner  required  ))y  said  Act  of  Congress. 

XII. 

Upon  information  and  belief,  defendant.  Con- 
struction Materials  Company  and  said  Ashton- 
Mardian  Company,  continued  to  perform  said  sub- 
contract and  said  prime  contract  with  the  United 
States  of  America,  and  performance  thereof  has 
l)een  completed,  but  final  settlement  of  said  con- 
tract with  the  United  States  of  America  has  not 
been  made. 

XIII. 

That  a  period  of  ninety  (90)  days  after  the  day 
on  which  the  last  of  said  material  was  furnished 
and  delivered  has  expired,  and  that  one  (1)  year 
after  the  date  of  final  settlement  of  said  contract 
with  the  United  States  of  America  has  not  ex- 
pired. 

Wherefore,  the  United  States  of  America,  on 
behalf  and  to  the  use  of  Apache  Pow^der  Company, 
prays  judgment  against  defendants  The  Ashton 
Company,  Inc.,  Contractors  and  Engineers,  and 
Mardian  Construction  Company,  corporations  en- 
gaged in  Joint  Venture  as  Ashton-Mardian  Com- 
pany, The  Travelers  Indemnity  Company,  and  Pio- 
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neer  Constructors  for  the  sum  of  Eighteen  Thou- 
sand Nine  Hundred  Forty-seven  and  96/lOOths 
Dollars  ($18,947.96)  mth  interest,  for  costs  of  suit 
herein  incurred,  and  for  such  other  and  further 
relief  as  the  Court  may  deem  just  and  proper. 

EVANS,  KITCHEL  &  JENCKES, 
/s/  By   ALFRED  B.  CARR, 

Attorneys  for  Plaintiff. 

-X-      *      *      *      * 

[Endorsed] :     Filed  February  28,  1958. 


[Title  of  District  Court  and  Causes.] 

MINUTE  ENTRY  OF  TUESDAY, 
MARCH  4,  1958 

November  1957  Term  (Tucson  Division)  at  Tucson. 

Honorable  James  A.  Walsh,  United  States  District 
Judge,  Presiding. 

This  case  comes  on  regularly  for  trial  tliis  day 
before  the  Court  sitting  without  a  jury.  Howard 
Thompson,  Esq.,  and  Jolin  Elliott,  Esq.,  appear  as 
counsel  for  the  plaintiff  Armco  Drainage  &  Metal 
Products,  Inc.  Alfred  B.  Carr,  Esq.,  and  Ralph 
Lester,  Esq.,  appear  as  counsel  for  the  plaintiff 
Apache  Powder  Company.  Hamilton  R.  Catlin, 
Esq.,  appears  as  counsel  for  the  defendants  Ash- 
ton  Company,  Inc.,  Contractors  and  Engineers  and 
Mardian  Construction  Company,  dba  Ashton-  Mar- 
dian  Company,  and  Travelers  Indemnity  Com- 
pany. A.  O.  Johnson,  Esq.,  appears  as  counsel 
for  the   Third   Party  Defendiint,   Hartford   Acci- 


The  Ashton  ('oinpcnuj,  Inc.,  ci  ah  68 

dorit  and  Indemnity  Company.  Fred  W.  Fickott, 
Esq.,  appears  as  counsel  for  tlie  defendant  Pio- 
neer Constructors. 

Both  sides  announce  ready  for  trial. 

It  Is  Ordered  that  the  motion  of  the  Third  Party 
Defendant,  Hartford  Accident  and  Indemnity  Com- 
pany to  amend  its  answer  to  the  Complaint  and 
Third  Party  Complaint  is  denied  in  case  Civil-966 
Tucson. 

On  motion  of  Howard  Thompson,  Esq.,  coimsel 
for  the  plaintiff  Armco  Drainage  &  Metal  Prod- 
ucts, Inc., 

It  Is  Ordered  that  the  transcript  of  the  pre-trial 
conference  held  herein  on  January  30,  1958,  and 
filed  herein  on  February  19,  1958,  is  incorporated 
as  a  part  of  the  trial  record  in  this  cause.  Counsel 
stipulate  that  the  testimony  of  all  the  witnesses 
may  be  testimony  in  both  cases  Ciyil-966  Tucson 
and  Ci\'il-967  Tucson,  where  applicable. 

Plaintiff  Armco  Drainage  &  Metal  Products,  Inc.'s 
Case: 

Donald  G.  Putnam  is  sworn  and  examined  on 
behalf  of  said  plaintiff. 

The  following  said  plaintiff's  exhibits  are  ad- 
mitted in  evidence: 

1,  carbon  copy  of  list  of  sub-contractors 

2,  copy  of  letter 

William  Johnson  is  sworn  and  examined  on  be- 
half of  said  plaintiff. 

Said  plaintiff's  exhibit  4,  order  form,  is  admitted 
in  evidence. 
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Gerard  John  Sturm  is  sworn  and  examined  on 
behalf  of  said  plaintiff. 

The  following  said  plaintiff's  exhibits  are  ad- 
mitted in  evidence: 

5,  letter 

3,  contract 

Third  Party  Defendant  Hartford  Accident  & 
Indemnity  Company's  exhibit  A,  copy  of  letter,  is 
admitted  in  evidence. 

Harold  Ashton  is  sworn  and  cross-examined 
on  behalf  of  said  plaintiff. 

The  following  said  plaintiff's  exhibits  are  ad- 
mitted in  evidence: 

6,  contract 

7,  contract 

And  thereupon,  at  12:00  noon,  It  Is  Ordered 
that  the  further  trial  of  this  case  is  continued  to 
1:30  P.M.,  this  date,  to  which  time  coiuisel  are 
excused. 

Subsequently,  at  1:30  P.M.,  all  counsel  being 
present  pursuant  to  recess,  further  proceedings  of 
trial  are  had  as  follows: 

Plaintiff  Armco  Drainage  &  Metal  Products, 
Inc.'s  Case  Continued: 

Counsel  for  the  defendant  Pioneer  Constructors 
are  given  permission  to  withdraw  from  the  Court- 
room during  the  proceedings,  the  trial  to  continue 
in  the  absence  of  representation  for  said  defend- 
ant. 

Harold  Ashton,  heretofore  sworn,  is  recalled  and 
further  cross-examined  on  behalf  of  said  plaintiff. 

Plaintiff  Ax)ache  Powder  Company's  Exhil)it  1, 
photostatic  copy  of  letter,  is  admitted  in  evidence. 
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W.  T.  Melder  is  sworn  and  examined  on  behalf 
of  the  phiintift*  Armco  Drainage  &  M(*tal  Pi'od- 
uets,  Inc. 

Said  phiintiff's  Exhibit  8,  delivery  receipt,  is 
admitted  in  evidence. 

Wliereupon,  the  plaintiff  Armco  Di^ainage  & 
Metal  Products,  Inc.,  rests. 

Plaintiff  Apache  Powder  Company's  Case: 

Melvin  J.   Simmons  is  sworn  and  examined  on 
behalf  of  the  plaintiff  Apache  Powder  Company. 
The  following  exhibits  of  the  Third  Party  De- 
fendant Hartford  Accident  and  Indemnity  Com- 
pany are  admitted  in  evidence: 

B,  Statement  dated  November  30,  1956,  invoice, 
l)ills  of  lading 

C,  Statement  dated  December  31,  1956,  invoices 

D,  Statement  dated  January  31,  1956,  invoices, 
bills  of  lading 

E,  Statement  dated  March  31,  1957,  invoices, 
bills  of  lading 

F,  Copy  of  check 

G,  Copy  of  check 
H,    Copy  of  check 

I,    Remittance  dated  February  12,  1957 
J,    Invoice  dated  December  10,  1956 
K,    Remittance    copy,    check    copy,    acknowledg- 
ments 

Plaintiff  Apache  Powder  Company's  Exhibit  2, 
copy  of  letter  and  monthly  statement,  is  admitted 
in  evidence. 

Robert  Henderson  is  sworn  and  examined  on 
behalf  of  the  plaintiff  Apache  Powder  Company. 
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Thereupon,  at  4:40  P.M.,  It  Is  Ordered  that  the 
further  trial  of  this  case  is  continued  to  Wednes- 
day, March  5,  1958,  at  9 :30  A.M.,  to  which  time  all 
counsel  are  excused. 


[Title  of  District  Court  and  Causes.] 

MINUTE  ENTRY  OF  WEDNESDAY, 
MARCH  5,  1958 

November  1957  Term  (Tucson  Division)  at  Tucson. 

Honorable  James  A.  Walsh,  United  States  District 
Judge,  Presiding. 

All  counsel  being  present  pursuant  to  recess, 
further  proceedings  of  trial  are  had  as  follows: 

Plaintiff  Apache  Powder  Company's  Case  Contin- 
ued: 

Robert  Henderson,  heretofore  sworn,  is  recalled 
and  further  examined  on  behalf  of  the  plaintiff 
Apache  Powder  Company. 

Said  plaintiff's  exhibits  are  admitted  in  evidence: 

3,  delivery  orders 

4,  bills  of  lading 

5,  copies  of  statc^nents  to  Pioneer  Constructors 

6,  claim  of  Apache  Powder  Company 
7A,    receipt 

7B,    receipt 
7C,    receipt 

8,  credit  memorandum 

9,  credit  memorandum 

10,  envelope 
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11a,    remittance  slip 
111),    rc^inittance  slip 
lie,    reniittance  slip  and  5  invoices 
The  followini;'  (exhibits  of  the  dc^fendant  Ashton 
Company  are  admitted  in  (evidence: 

A,  statement  of  account  and  letter  of  trans- 
mittal 

B,  copy  of  letter  dated  April  12,  1957 

Paul  Nagley  is  sworn  and  examined  on  behalf 
of  the*  plaintiff  Apache  Powder  Company. 

And  thereupon,  at  12:00  noon,  It  Is  Ordered 
that  the  further  trial  of  this  case  is  continued  to 
1:30  P.M.,  this  date,  to  which  time  counsel  are 
excused. 

Subsequently,  at  1:30  P.M.,  all  comisel  being 
present  pursuant  to  recess,  further  proceedings  of 
trial  are  had  as  follows: 

Plaintiff  Apache  Powder  Company's  Case  Con- 
tinued : 

Paul  Nagley,  heretofore  sworn,  is  further  ex- 
amined on  behalf  of  the  plaintiff  Apache  Powder 
Company. 

The  following  witnesses  are  sworn  and  examined 
on  behalf  of  the  plaintiff  Apache  Powder  Com- 
pany: 

J.  L.  Smazal 

Amos  J.  Browning 

Whereupon,  the  plaintiff  Apache  Powder  Com- 
pany rests. 

The  plaintiff  Apache  Powder  Company  requests 
leave  to  amend  the  Amended  Complaint,  and 
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It  Is  Ordered  that  the  plaintiff  Apache  Powder 
Company  is  granted  leave  to  amend  the  Amended 
Complaint  in  respect  to  the  date  of  the  sub-con- 
tract with  the  defendant  Construction  Materials 
Company  and  the  termination  of  the  sub-contract 
of  the  defendant  Pioneer  Constructors;  i.e.,  Janu- 
ary 8,  1957. 

Counsel  for  Hartford  Accident  and  Indemnity 
Company  moves  on  behalf  of  the  Third  Party  De- 
fendant for  judgment  against  the  plaintiffs  Armco 
Drainage  and  Metal  Products,  Inc.,  and  Apache 
Powder  Company.  Coimsel  for  the  defendant 
Ashton-Mardian  Company  joins  in  said  motion. 

The  Court  reserves  its  ruling  on  said  motion. 

Third  Party  Defendant  Hartford  Accident  and 
Indemnity  Company's  case: 

Paul  Swaggerty  is  swom  and  examined  on  behalf 
of  the  Third  Party  Defendant. 

Whereupon,  Third  Party  Defendant  Hartford 
Accident  and  Indemnity  Company  rests. 

Coimsel  for  Hartford  Accident  and  Indemnity 
Company  renews  Third  Party  Defendant's  motion 
for  judgment  against  the  plaintiffs. 

Counsel  for  the  plaintiff  Aithco  Drainage  and 
Metal  Products  Company,  Inc.,  moves  for  judgment 
on  its  comx>laint. 

It  Is  Ordered  that  the  motion  for  judgment 
against  the  defendant  Pioneer  Constructors,  the 
prime  contractor,  and  Travelers  Indemnity  Com- 
pany is  granted. 

Counsel  for  the  plaintiff  Apache  Powder  Com- 
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pany  moves   for  jud^inent  on  its  comx-)laint.   The 
Court  reserves  ruling  thereon. 

The  plaintiff  Armco  Drainage  and  Metal  Prod- 
ucts Company  will  prepare  Findings  of  Fact,  Con- 
clusions of  Law  and  Judgment. 


[Title  of  District  Court  and  Cause.] 

MINUTE  ENTRY  OF  THURSDAY, 
MARCH  6,  1958 

November  1957  Term  (Tucson  Division)  at  Tucson 

Honorable  James  A.  Walsh,  United  States  District 
Judge,  Presiding. 

The  Court  finds,  inter  alia,  as  follows : 

Late  in  October,  1956,  Pioneer  and  Construction 
Materials  began  negotiations  between  them  looking 
to  arrangements  whereunder  Construction  Mate- 
rials would  replace  Pioneer  as  the  subcontractor  on 
the  Ajo  job  as  of  November  1,  1956. 

In  the  last  half  of  November,  1956,  the  prime  con- 
tractor on  the  Ajo  job  agreed  to  terminate  Pio- 
neer's subcontract  and  to  give  Construction  Mate- 
rials a  subcontract  for  all  work  remaining  unxoer- 
formed  by  Pioneer  on  November  1,  1956,  provided 
that  arrangements  satisfactory  to  the  prime  con- 
tractor could  be  made  for  subcontractor  bonding. 

On  January  8,  1957,  the  Pioneer  subcontract  was 
formally  terminated  and  a  new  subcontract  was  en- 
tered into  between  the  prime  contractor  and  Con- 
struction Materials. 

On  December  4,  1956,  in  the  expectation  that  the 
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termination  of  Pioneer's  subcontract  and  the  entry 
of  Construction  Materials  into  a  subcontract  would 
soon  thereafter  be  formally  accomplished,  Con- 
struction Materials  caused  Apache  to  be  notified 
that  all  materials  thereafter  supplied  or  delivered 
by  Apache  to  the  Ajo  job  were  to  be  billed  to  Con- 
stmction  Materials. 

That  at  the  time  such  notice  was  given  to  Apache, 
Pioneer  was  indebted  to  Apache  in  the  sum  of  ap- 
proximately $21,000.00  for  materials  supplied  and 
delivered  by  Apache  to  the  Ajo  job  prior  to  Novem- 
ber 1,  1956. 

That  Apache  ignored  the  notice  given  to  it  by 
Construction  Materials  and  continued  to  bill  Pio- 
neer for  the  materials  it  furnished  to  the  Ajo  job 
after  December  4,  1956,  including  in  its  statements 
Pioneer's  unpaid  balance  as  well  as  charges  for 
materials  ordered  from  Apache  by  Construction 
Materials  after  December  4,  1956. 

That  Pioneer's  agents  or  employees  delivered 
Apache's  statements  to  Construction  Materials  and 
that  Construction  Materials  paid  Apache  for  the 
materials  delivered  by  Apache  to  the  Ajo  job  after 
November  1,  1956,  but  made  no  payment  on  the 
balance  owing  from  Pioneer  for  materials  delivered 
prior  to  Noveml)er  1,  1956;  that  in  making  pay- 
ments to  Apache,  Construction  Materials  used 
checks  imprinted  "Construction  Materials  Co.,  Con- 
struction Division";  that  the  vouchers  accompany- 
ing Construction  Materials  check  specified  the  num- 
bers of  tlie  invoices  for  whicli  the  cliecks  were  ten- 
dered ill  ])ayiiient  and  noted  significantly  that  such 
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invoices  had  been  ^'JJilled  to  l^ioneer''  hy  Apache. 

That  after  December  4,  1956,  and  not  later  than 
January  8,  1957,  Apache  had  knowledg'e  and  infor- 
mation whicli  would  have  lead  a  reasonably  prudent 
person  in  the  same  situation  to  make  an  investiga- 
tion of  the  subcontract  situation  on  the  Ajo  joj:) 
and  the  relationship  of  Pioneer  and  Construction 
Materials  thereto ;  that  if  it  had  made  such  investi- 
gation, Apache  would  readily  have  learned  not  later 
than  January  8,  1957,  that  all  materials  which  it 
furnished  to  the  Ajo  job  after  December  4,  1956, 
had  been  ordered  by  Construction  Materials,  re- 
ceived by  Construction  Materials,  and  used  by  Con- 
struction Materials  on  the  Ajo  job  and  that  Pioneer 
had  not  ordered,  or  received,  or  used  any  of  the 
materials  furnished  by  Apache  since  December  4, 
1956 ;  that  Apache  would  have  learned  that  Pioneer 
had,  in  fact,  ceased  to  do  any  work  on  the  Ajo  job 
on  October  31,  1956,  and  that  all  work  done  on  the 
Ajo  job  thereafter  had  been  done  by  Construction 
Materials.  That  Apache  failed  to  make  any  reason- 
able effort,  in  the  circumstances,  to  ascertain  the 
facts  regarding  the  subcontract  situation  and  the 
relationship  of  Pioneer  and  Construction  Materials 
thereto.  That  Apache  did  not  act  with  ordinary  pru- 
dence in  protecting  its  rights  as  against  the  prime 
contractor  and  his  surety. 

That  no  written  notice  pursuant  to  40  U.S.C, 
Section  270b(a)  was  given  by  Apache  to  the  prime 
contractor  until  April  25,  1957,  when  Apache  gave 
notice  to  the  prime  contractor  by  registered  mail 
that  it  claimed  a  balance  of  $20,900.69  for  materials 
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furnished  or  supplied  by  it  on  the  A  jo  job  to  Pio- 
neer Constructors  and  Construction  Materials 
Company. 

That  all  materials  furnished  or  supplied  by 
Apache  to  Construction  Materials  for  use  in  the 
Ajo  job  were  paid  for  by  Construction  Materials. 

That  the  written  notice  required  by  40  U.S.C, 
Section  270b(a)  was  not  given  by  Apache  to  the 
prime  contractor  on  the  Ajo  job  within  90  days 
from  the  date  on  which  Apache  furnished  or  sup- 
plied the  last  of  the  materials  to  Pioneer. 

That  plaintiff  is  entitled  to  judgment  on  the  first 
count  of  its  amended  complaint  herein  against  de- 
fendant Pioneer  for  the  sum  of  $18,947.96,  with 
interest  at  the  rate  of  6%  per  annum  from  Novem- 
ber 1,  1956,  until  paid,  and  for  plaintiff's  costs  of 
suit. 

That  defendants  Ashton,  Mardian,  Ashton-Mar- 
dian  Company,  and  Travelers  are  entitled  to  judg- 
ment against  plaintiff  on  the  first  count  of  the 
amended  complaint  that  plaintiff  take  nothing  by 
said  first  count  from  said  defendants,  or  any  of 
them,  and  that  said  defendants  have  their  costs  of 
suit. 


[Title  of  District  Court  and  Cause.] 

PROPOSED  ADDITIONS  TO  FINDINGS  OP 
FACT  AND  CONCLUSIONS  OF  LAW 

Comes  Now  the  plaintiff,  United  States  ofj 
America,  for  the  Use  of  Apache  Powder  Com-j 
pany,   a   corporation,   and   proposes  the   following] 
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additions  to  tlie  Findings  ol'  Fact  and  Conclusions 
of  Law  sul)nuttcd  herein  by  defendants  The  Ash- 
ton  Company,  Inc.,  Contractors  and  En^neers,  for- 
merly Ashton  I^uilding  Company,  and  Mardian 
Construction  Company,  corporations  engaged  in 
Joint  Venture  as  Ashton-Mardian  Company,  and 
The  Travelers  Indemnity  Company,  a  corporation, 
to-wit : 

Findings   of   Fact 

11(a).  That  the  last  of  the  material  furnished  by 
plaintiff  Apache  Powder  Company  on  the  afore- 
said A  jo  radar  station  job,  prior  to  January  8,  1957, 
the  date  when  the  subcontract  of  defendant  Pio- 
neer Constructors  was  formally  teiminated.  and  a 
new  subcontract  formally  entered  into  betsveen 
Ashton-Mardian  Company  and  Construction  Mate- 
rials Company,  was  on  December  20,  1956 ;  and  the 
last  of  the  material  furnished  by  plaintiff  Apache 
Powder  Company  on  the  aforesaid  A  jo  job  was 
furnished  on  March  12,  1957. 

18(a).  That  on  March  19,  1957,  plaintiff  Apache 
Powder  Company  gave  oral  notice  to  defendant 
Ashton-Mardian  Company  that  plaintiff  claimed  a 
balance  of  $25,312.60  for  explosives  and  blasting 
supplies  furnished  by  it  prior  to  that  date  on  the 
aforesaid  A  jo  radar  station  job  to  defendants  Pio- 
neer Constructors  and  Construction  Materials  Com- 
pany. 

Conclusions  of  Law 

3(a).  That  the  oral  notice  given  by  plaintiff 
Apache  PoAvder  Company  to  defendant  Ashton- 
Mardian  Company  on  March  19,  1957,  was  given 


64  Apache  Potvder  Company  vs, 

within  ninety  (90)  days  from  the  date  on  which 
plaintiff  Apache  Powder  Company  furnished  the 
last  of  the  materials  to  defendant  Pioneer  Con- 
structors for  which  claim  is  made  but  did  not  com- 
ply with  the  requirements  of  Act  of  Congress  of 
August  24,  1935,  c.  642  Sec.  2,  49  Stat.  794,  40 
U.S.C.A.  Sec.  270(1d). 

EVANS,  KITCHEL  &  JENCKES, 
/s/  By   ALFRED  B.  CARR, 

Attorneys  for  Plaintiff. 

Notice  of  Mailing  Attached. 

[Endorsed]:     Lodged  March  21,  1958. 


[Title  of  District  Court  and  Cause.] 

OBJECTIONS  TO  PROPOSED  ADDITIONS 
TO  FINDINGS  OF  FACT  AND  CONCLU- 
SIONS OF  LAW 

Come  now  the  defendants  The  Ashton  Company, 
Inc.,  Contractors  and  Engineers,  formerly  Ashton 
Building  Company,  and  Mardian  Construction 
Company,  corporations  engaged  in  joint  venture 
as  Ashton-Mardian  Company,  and  The  Travelers 
Indenmity  Company,  a  corporation,  and  third 
party  defendant  and  object  to  the  proposed  addi- 
tions to  the  findings  of  fact  and  conclusions  of  law 
submitted  by  the  plaintiff  for  tlie  following  rea- 
sons: 

I. 

Object  to  proposed  finding  of  fact  11(a)  for  the 
reason  that  said  finding  is  immaterial  as  the  evi- 
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dcncH^  sliows  that  ilic  lu^w  siilK'oiitraetor  Construe.- 
tioii  Mah^'ials  Conii)aiiy  was  on  tlie  jol)  on  Dcrnun- 
ber  20,  19r)(),  and  tliat  ])laintiff  liad  notice  ol'  said 
fact  before  said  date,  namely  on  December  4,  1956, 
and  that  any  delivery  of  material  snbsequent  to 
Decem])er  4,  1956,  was  necessarily  made  to  Con- 
strnction  Materials  Company. 

II. 

01)j(M*t  to  proposed  finding  of  fact  18(a)  and  con- 
clusion of  law  3(a)  for  the  reason  that  said  find- 
ing and  conclusion  are  immaterial  since  oral  notice 
does  not  comply  with  the  Miller  Act. 

III. 

Further  object  to  conclusion  of  law  3  (a)  for  the 
reason  that  the  oral  notice  on  March  19,  1957,  was 
not  wdthin  90  days  from  the  date  on  wdiich  plain- 
tiff furnished  the  last  of  the  materials  to  defendant 
Pioneer  Constructors  which  would  necessarily  have 
been  prior  to  December  4,  1956. 

HALL,  CATLIN  &  JONES, 
/s/  By   HAMILTON  R.  CATLIN, 

Attorneys  for  Defendants  The  Ashton  Company, 
Inc.,  Mardian  Construction  Co.,  Ashton-Mar- 
dian  Co.,  and  The  Travelers  Indemnity  Com- 
pany. 

CONNER  &  JONES, 
/s/  By   A.  O.  JOHNSON, 
Attorneys  for  Hartford  Accident  and  Indemnity 
Company. 
Notice  of  Mailing  Attached. 
[Endorsed]:     Filed  March  20,  1958. 
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[Title  of  District  Court  and  Cause.] 

MINUTE  ENTRY  OF  FRIDAY, 
MARCH  21,  1958 

November  1957  Term  (Tucson  Division)  at  Tucson. 

Honorable  James  A.  Walsh,  United  States  District 
Judge,  Presiding. 

The  Court  approves,  settles,  signs  and  files  the 
Findings  of  Fact  and  Conclusions  of  Law  pro- 
posed by  the  prime  contractor  and  in  addition  the 
Court  makes  the  following  Findings  of  Fact  and 
Conclusions  of  Law: 

Findings  of  Fact 

The  last  of  the  material  furnished  by  plaintiff 
Apache  Powder  Company  on  the  Ajo  radar  sta- 
tion job  was  furnished  on  March  12,  1957. 

That  on  March  lEf,  1957,  Apache  Powder  Com- 
pany gave  oral  notice  to  defendant  Ashton-Mardian 
Company  that  Apache  claimed  a  balance  of  ap- 
proximately $25,000.00  for  explosives  and  blasting 
supplies  furnished  by  it  prior  to  tliat  date  on  the 
Ajo  radar  station  job  to  defendant  Pioneer  Con- 
structors. 

Conclusion  of  Law 

That  the  oral  notice  given  by  Apache  Powder 
Company  to  defendant  Ashton-Mardian  Company 
on  March  19,  1957,  did  not  comply  with  the  re- 
quirements of  Act  of  Congress  of  August  24,  1935, 
c.  642  Sec.  2,  49  Stat.  794,  40  U.S.C.A.  Sec.  270(b). 

The  Court  signs  and  fik^s  tlie  Judgment  wliicli  is 
entered  herein. 
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[Title  of  District  00111^;  and  Cause.] 

FINDINGS  OF  FACT  AND 
CONCLUSIONS  OF  LAW 

The  above  entitled  cause  came  on  regularly  for 
trial  JDcfore  the  Court,  sitting  without  a  jury,  on 
March  4,  and  5,  1958,  on  the  issues  raised  by  the 
First  Count  of  plaintiff's  complaint  and  the  an- 
swers thereto,  and  the  Court  having  heard  the  testi- 
mony and  ha^dng  examined  the  proofs  offered  by 
the  respective  parties  and  the  cause  having  been 
submitted  to  the  Court  for  decision  and  the  Court 
being  fully  advised  in  the  premises  now  makes  its 
Findings  of  Fact  as  follow^s: 

Findings  of  Fact 

1.  This  action  was  brought  under  the  Act  of 
Congress  of  August  24,  1935,  c.  642,  §  2,  49  Stat. 
794,  40  U.S.C.A.  §  270b. 

2.  Apache  Powder  Company  is  a  New  Jersey 
corporation,  authorized  to  do  business  in  the  State 
of  Arizona;  The  Ashton  Company,  Inc.,  Contrac- 
tors and  Engineers,  formerly  Ashton  Building 
Company,  and  Mardian  Construction  Company,  are 
Arizona  corporations  engaged  in  a  joint  venture 
as  Ashton-Mardian  Company;  The  Travelers  In- 
demnity Company  is  a  Connecticut  corporation, 
authorized  to  do  business  in  the  State  of  Arizona; 
Pioneer  Constructors  is  an  Arizona  corporation. 

3.  On  or  about  March  30,  1956,  the  defendants, 
The  Ashton  Company,  Inc.,  Contractors  and  Engi- 
neers,   formerly    Ashton   Building    Company,    and 
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Mardian  Construction  Company,  engaged  in  a  joint 
venture  as  Ashton-Mardian  Company,  did  enter 
into  a  contract  in  writing  with  the  United  States 
of  America,  Corjos  of  Engineers,  United  States 
Army,  wherein  it  was  agreed  that  said  defendants 
were  to  furnish  the  material  and  perform  the  work 
for  the  construction  and  completion  of  Air  Force 
Station  TM-181,  a  radar  station  five  miles  north 
of  A  jo,  Pima  County,  Arizona,  in  accordance  with 
plans  and  specifications  and  terms  and  conditions 
therein  specifically  set  forth. 

4.  On  or  about  March  30,  1956,  pursuant  to 
Act  of  Congress  of  August  24,  1935,  c.  642,  §2, 
49  Stat.  794,  40  U.S.C.A.  §  270a,  and  pursuant  to 
the  terms  of  the  aforesaid  contract,  said  defendant 
Ashton-Mardian  Company,  a  joint  venture,  as  prin- 
cipal and  said  defendant  The  Travelers  Indemnity 
Company  as  surety,  made,  executed  and  delivered 
to  the  United  States  of  Ameiica  their  payment 
bond  as  required  by  said  Act  of  Congress. 

5.  On  or  about  March  30,  1956,  said  defendants 
Ashton-Mardian  Company,  a  joint  venture,  as  prime 
contractor  on  said  contract  wdth  the  United  States 
of  America,  entered  into  a  subcontract  with  the 
defendant  Pioneer  Constructors,  a  cor]ioration,  for 
the  perfoi-mance  and  completion  of  certain  parts 
of  the  work  specified  in  said  subcontract^  which 
were  to  be  performed  and  completed  imder  said 
contract  with  the  United  States  of  America  in  ac- 
cordance witli  tlie  plans  and  specifications  and 
terms  and  conditions  of  said  prime  contract. 
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f).  That  delViidaiit  Aslitoii-Mardian  Company,  as 
tlie  ])riine  eontractor,  and  defendant  Pioneer  Con- 
structors, as  a  subcontractor  under  said  contract 
witli  the  United  States  of  America,  entered  upon 
tlio  performance  of  said  prime  contract  and  sub- 
contract and  did  furnish  labor  and  materials  there- 
for. 

7.  That  the  plaintiff  Apache  Powder  Company 
did  furnish  materials  to  the  sul)contractor,  Pioneer 
Constructors,  from  June  13,  1956,  to  and  includ- 
ing the  31st  day  of  October,  1956,  at  the  special 
instance  and  request  of  the  defendant  Pioneer 
Constructors  of  a  reasonable  value  of  $20,900.39. 

8.  That  late  in  the  month  of  October,  1956,  Pio- 
neer Constructors  and  Construction  Materials  Com- 
pany, an  Arizona  corporation,  began  negotiations 
between  themselves  looking  to  arrangements  where- 
under  Construction  Materials  Company  would  re- 
place Pioneer  Constructors  as  the  subcontractor 
on  the  aforesaid  job  as  of  November  1,  1956. 

9.  That  in  the  last  half  of  November,  1956,  de- 
fendant Ashton-Mardian  Company  agreed  to  ter- 
minate Pioneer  Constructors'  subcontract  and  to 
give  Construction  Materials  Company  a  subcon- 
tract for  all  work  remaining  unperformed  by  Pio- 
neer Constructors  under  its  subcontract  on  Novem- 
ber 1,  1956,  provided  that  arrangements  satisfac- 
tory to  the  defendant  Ashton-Mardian  Company 
could  be  made  for  subcontractor  bonding. 

10.  That  defendant  Pioneer  Constructors  ceased 
the  doing  of  any  work  on  the   aforesaid  job   on 
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October  31,  1956,  and  Constniction  Materials  Com- 
pany did  perform  all  work  encompassed  under  the 
Pioneer  Constructors'  subcontract  done  on  and 
after  November  1,  1956. 

11.  That  on  January  8,  1957,  the  subcontract  of 
the  defendant  Pioneer  Constructors  was  formally 
terminated  and  a  new  subcontract  entered  into  be- 
tween the  defendant  Ashton-Mardian  Company,  as 
prime  contractor,  and  Construction  Materials  Com- 
pany, as  subcontractor,  which  subcontract  encom- 
passed all  w^ork  under  Pioneer  Constnictors'  sub- 
contract not  completed  on  November  1,  1956. 

12.  On  December  4,  1956,  in  tlie  expectation  that 
the  defendant  Pioneer  Constructors'  subcontract 
and  the  entry  of  Construction  Materials  Company 
into  a  subcontract  would  soon  thereafter  be  for- 
mally accomplished.  Construction  Materials  Com- 
pany caused  the  plaintiff  Apache  Powder  Com- 
pany to  l)e  notified  that  all  materials  thereafter 
supplied  or  delivered  by  plaintiff  Apache  Powder 
Company  to  the  aforesaid  job  were  to  be  billed  to 
Construction  Materials  Company. 

13.  That  at  the  time  such  notice  was  given  to 
plaintiff  Apache  Powder  Company,  defendant  Pio- 
neer Constructors  was  indebted  to  plaintiff  Apache 
Powder  Company  in  the  sum  of  $20,900.39,  for 
materials  vsupplied  and  delivered  by  plaintiff 
Apache  Powder  Company  to  the  aforesaid  job  prior 
to  November  1,  1956. 

14.  That  plaintiff  AY)ache  Powder  Company  ig- 
nored the  notice  given  to  it  hy  Construction  ^lato- 
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rials  C()iH])a]iy  and  continued  to  l)ill  defendant 
Pioneer  Constructors  for  the  material  fuiTiished 
to  tlu^  aforesaid  job  after  December  4,  195G,  in- 
cludin<]^  in  its  statement  Pioneer  Constructors'  un- 
j)aid  balance,  as  well  as  charges  for  materials 
ordered  from  plaintiff  Apache  Powder  Company 
by  Construction  Materials  Company  after  Decem- 
ber 4,  1956. 

15.  That  fhereafter  defendant  Pioneer  Con- 
structors' agents  or  employees  delivered  plaintiff 
Apache  Powder  Company's  statements  to  Construc- 
tion Materials  Company  and  that  Construction 
Materials  Company  paid  plaintiff  Apache  Powder 
Company  for  the  materials  delivered  by  plaintiff 
Apache  Powder  Company  to  the  aforesaid  job  after 
November  1,  1956,  but  made  no  payment  on  the 
balance  owing  from  Pioneer  Constructors  for  ma- 
terials delivered  prior  to  November  1,  1956 ;  that  in 
making  payments  to  plaintiff  Apache  Powder  Com- 
pany, Constniction  Materials  Company  used  checks 
imprinted  ^^Consti^uction  Materials  Company,  Con- 
struction Division";  that  the  vouchers  accompany- 
ing Construction  Materials  Company's  checks 
specified  the  numbers  of  the  invoices  for  which  the 
checks  were  tendered  in  payment  and  noted  thereon 
that  such  invoices  had  been  ^'billed  to  Pioneer" 
Constructors  by  Apache  Powder  Company. 

16.  That  after  December  4,  1956,  and  not  later 
than  January  8,  1957,  plaintiff  Apache  Powder 
Company  had  knowledge  and  information  which 
would  have  led  a  reasonably  prudent  person  in  the 
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same  situation  to  make  an  investigation  of  the  sub- 
contract situation  on  the  aforesaid  job  and  the  re- 
lationship of  Pioneer  Constructors  and  Construc- 
tion Materials  Company  thereto;  that  if  it  had 
made  such  investigation,  plaintiff  Apache  Powder 
Company  would  readily  have  learned  not  later  than 
January  8,  1957,  that  all  materials  which  it  fur- 
nished to  the  aforesaid  job  after  December  4,  1956, 
had  been  ordered  by  Constniction  IMaterials  Com- 
pany, received  by  Construction  Materials  Com- 
pany, and  used  by  Construction  Materials  Com- 
pany on  the  aforesaid  job  and  that  defendant  Pio- 
neer Constructors  had  not  ordered  or  received  or 
used  any  of  the  materials  furnished  hy  plaintiff 
Apache  Powder  Company  since  December  4,  1956; 
that  plaintiff  Apache  Powder  Company  would  have 
learned  that  defendant  Pioneer  Constnictors  had 
in  fact  ceased  to  do  any  work  on  the  aforesaid  job 
on  October  31,  1956,  and  that  all  work  done  on  the 
aforesaid  job  thereafter  had  been  done  by  Con- 
struction Materials  Company. 

17.  That  plaintiff  Apache  Powder  Company 
failed  to  make  any  reasonable  effort  imder  the 
circumstances  to  ascertain  the  facts  regarding  the 
subcontract  situation  and  the  relationship  of  Pio- 
neer Constructors  and  Construction  Materials  Com- 
pany thereto;  that  plaintiff  Apache  Powder  Com- 
pauy  did  uot  act  with  ordinaiy  prudence  in  pro- 
tecting its  rights  as  against  the  prime  contractor 
and  its  surety. 

18.  That  no  written  notice  pursuant  to  Act  of 
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Congress  of  August  24,  Ifi^e'},  c.  642  §  2,  49  Stat. 
794,  40  U.S.C.A.  §  270b(a)  was  given  hy  plaintiff 
Apache  Powder  Company  to  the  defendant  Ashton- 
Mardian  Company  mitil  April  25,  1957,  when  plain- 
tiff Apache  Powder  Company  gave  notice  to  de- 
fendant Ashton-Mardian  Company,  hy  registered 
mail,  that  it  claimed  a  balance  of  $20,900.39  for 
materials  furnished  or  supplied  hy  it  on  the  afore- 
said job  to  Pioneer  Constructors  and  Construc- 
tion Jfaterials  Company. 

19.  That  all  materials  furnished  or  supplied  l)y 
plaintiff  Apache  Powder  Company  to  Construction 
Materials  Company  for  use  on  the  aforesaid  job 
were  paid  for  by  Construction  Materials  Company. 

20.  That  there  remains  due  and  owing  from  the 
defendant  Pioneer  Constructors  to  plaintiff  Apache 
Powder  Company  after  the  allowance  of  all  credits 
and  offsets  the  sum  of  $18,947.96,  with  interest  at 
the  rate  of  six  per  cent  per  annum  from  Novem- 
ber 1,  1956,  until  paid. 

From  the  foregoing  facts  the  Court  concludes: 

Conclusions  of  Law 

1.  That  the  Court  has  jurisdiction  over  the 
foregoing  action  and  all  parties  thereto. 

2.  That  plaintiff  Apache  Powder  Company,  a 
corporation,  had  direct  contractual  relationship 
with  the  defendant  Pioneer  Constructors,  a  cor- 
poration, but  did  not  have  any  contractual  rela- 
tionship, either  express  or  implied,  with  the  de- 
fendant   Ashton-Mardian    Company,    a    joint    ven- 
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tiire  composed  of  The  Ashton  Company,  Inc.,  Con- 
tractors and  Engineers,  formerly  Ashton  Building 
Company,  a  corporation,  and  Mardian  Construc- 
tion Company,  a  corporation. 

3.  That  the  written  notice  given  by  the  plain- 
tiff Apache  Powder  Company  to  the  defendant 
Ashton-Mardian  Company  on  April  25,  1957,  was 
not  given  by  said  plaintiff  to  said  defendant  within 
ninety  days  from  the  date  on  which  the  plaintiff 
Apache  Powder  Company  furnished  and  supplied 
the  last  of  the  materials  to  defendant  Pioneer 
Constructors  for  which  claim  is  made  and  thus  did 
not  comply  with  the  requirements  of  Act  of  Con- 
gress of  Au^gust  24,  1935,  c.  642,  §  2,  49  Stat.  794, 
40  U.S.C.A.  §270b(a). 

4.  That  the  plaintiff  Apache  Powder  Company 
is  entitled  to  judgment  against  the  defendant  Pio- 
neer Constructors  on  the  First  Count  of  its 
Amended  Complaint  for  the  sum  of  $18,947.96,  with 
interest  at  the  rate  of  six  per  cent  per  amium 
from  November  1,  1956,  until  paid  and  for  its 
costs  of  suit. 

5.  That  the  plaintiff  Apache  Powder  Company 
is  not  entitled  to  judgment  against  the  defend- 
ants The  Ashton  Company,  Inc.,  Contractors  and 
Engineers,  formerly  Ashton  Building  Company,  a 
corporation,  and  Mardian  Construction  Company, 
a  corporation,  Ashton-Mardian  Company,  a  joint 
venture,  and  The  Travelers  Indemnity  Company, 
a  corporation,  or  any  of  them  mider  the  First 
Couut  of  its  Amended   Complaint,   and  that   said 
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dci'eiidaiits   are   entitled   to   judgment   against   tlie 
plaintiff  for  their  costs  of  suit. 

I^et  judgment  be  entered  accordingly. 

Dated  tliis  21st  day  of  IMarcli,  1958. 

/s/  JAMES   A.   WALSH, 

Judge  of  the  District  Court. 

Notice  of  Mailing  Attached. 

[Endorsed]:     Filed  March  21,  1958. 


In  The  District  Court  of  the  United  States 
In  and  For  The  District  of  Arizona 

No.  Civ.— 967  Tuc. 

UNITED  STATES  OF  AMERICA,  for  the  Use 
of  APACHE  POWDER  COMPANY,  a  cor- 
poration. Plaintiff, 

vs. 

THE  ASHTON  COMPANY,  INC.,  CONTRAC- 
TORS AND  ENGINEERS,  formerly  ASH- 
TON BUILDING  COMPANY,  and  MAR- 
DIAN  CONSTRUCTION  COMPANY,  cor- 
porations engaged  in  Joint  Venture  as  ASH- 
TON-MARDIAN  COMPANY;  THE  TRAV- 
ELERS INDEMNITY  COMPANY,  a  cor- 
poration; PIONEER  CONSTRUCTORS,  a 
corporation;  and  CONSTRUCTION  ]VIATE- 
RIALS  COMPANY,  a  corporation, 

Defendants. 
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THE  ASHTON  COMPANY,  INC.,  CONTRAC- 
TORS AND  ENGINEERS,  an  Arizona  cor- 
poration, and  MARDIAN  CONSTRUCTION 
COMPANY,  an  Arizona  corporation,  dba 
ASHTON-MARDIAN  COMPANY,  a  joint 
venture,  Third  Party  Plaintiffs, 


vs. 


HARTFORD    ACCIDENT    AND    INDEMNITY 
COMPANY,  a  corporation. 

Third  Party  Defendant. 

JUDGMENT 

This  cause  came  on  regularly  for  trial  before 
the  Court,  sitting  without  a  jury,  on  March  4  and 
5,  1958,  on  the  issues  raised  by  the  First  Count  of 
Plaintiff's  Complaint  and  the  answers  thereto,  and 
the  Court  having  heard  the  testimony  and  having 
examined  the  proofs  offered  by  the  respective  par- 
ties, and  the  Court  being  fully  advised  in  the  prem- 
ises and  having  filed  herein  its  Findings  of  Fact 
and  Conclusions  of  Law  and  having  directed  that 
judgment  be  entered  in  accordance  therewith;  now, 
therefore,  by  reason  of  the  law  and  the  fijidings 
aforesaid : 

It   Is  Ordered,   Adjudged  and  Decreed: 

1.  That  the  plaintiff  Apache  Powder  Company, 
a  corporation,  have  judgment  on  the  First  Count 
of  its  Amended  Complaint  heroin  against  defend- 
ant Pioneer  Constructors,  a  corporation,  for  the 
sum  of  $18,947.96,  with  interest  at  the  rate  of  six 
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I)cr  cent  per  {uinuiii  from  November  1,  195(),  until 
paid  and  for  its  costs  of  suit. 

2.  That  defendants  The  Ashton  Company,  Inc., 
Contractors  and  Engineers,  formerly  Ashton  Build- 
ing Company,  and  Mardian  Construction  Company, 
corporations  engaged  in  Joint  Venture  as  Ashton- 
Mardian  Company,  and  The  Travelers  Indemnity 
Company,  a  corporation,  have  judgment  against 
tlie  plaintiff  on  the  First  Count  of  plaintiff's 
Amended  Complaint;  that  plaintiff  take  nothing 
by  said  First  Coimt  from  said  defendants  or  any 
of  them  and  that  said  defendants  have  their  costs 
of  suit. 

Done  In  Open  Court  this  21st  day  of  March, 
1958. 

/s/  JAMES  A.  WALSH, 

Judge  of  the  District  Court. 

[Endorsed] :     Filed  March  21,  1958. 


[Title  of  District  Court  and  Cause.] 

CIVIL  DOCKET  ENTRY 

«  *  *  *  * 

1958 

Mar.  21 — 38.  Enter  and  file  judgment  lodged  with 
the  Court  on  Mar.  13,  1958,  in  favor  of 
pltf.  United  States  of  America,  for  the 
Use  of  Apache  Powder  Company,  a  cor- 
poration, on  the  First  Coimt  of  its 
Amended  Complaint  and  against  deft. 
Pioneer  Constructors,  a  corp.,  in  the  sum 
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1958 

Mar.  21  of  $18,947.96  with  6%  int.  per  annum 
(Cont.)  from  Nov.  1,  1956,  until  paid  and  for  its 
costs  of  suit;  in  favor  of  defts.  The  Ash- 
ton  Company,  Inc.,  Contractors  and  En- 
gineers, and  Mardian  Construction  Com- 
pany, dba  Ashton-Mardian  Company,  a 
joint  venture,  and  The  Travelers  Indem- 
nity Company,  a  corp.,  against  the  pltf., 
United  States  of  America,  for  the  Use 
of  Apache  Powder  Company,  a  coi^p.,  on 
the  First  Count  of  Pltf 's  Amended  Com- 
plaint; that  pltf.  take  nothing  by  said 
First  Count  from  said  defts.  or  any  of 
them  and  that  said  defts.  have  their  costs 
of  suit.     (Docketed  3/24/58.) 


[Title  of  District  Court  and  Cause.] 

MINUTE  ENTRY  OF  THURSDAY, 
APRIL  3,  1958 

November  1957  Term  (Tucson  Division)  at  Tucson. 

Honorable  James  A.  Walsli,  United  States  District 
Judge,  Presiding. 

Pursuant  to  the  provisions  of  Rule  54(b),  Fed- 
eral Rules  of  Civil  Procedure,  the  Court  detennines 
that  there  is  no  just  reason  for  delay  in  entering 
judgmc^nt  upon  the  claim  made  by  the  First  Count 
of  ]ilaintiff's  amended  com]:)laint.  Accordingly, 
the  Clerk  is  directed,  pursuant  to  Rule  54(b),  to 
foiihwdth    enter    judgment    that    the    use    plaintiff 
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have  judg:inont  on  the  First  Count  of  its  amended 
comphxint  against  defendant  Pioneer  Constructors 
for  the  sum  of  $18,947.96  with  interest  at  6%  per 
annum  from  November  1,  1956,  until  paid  and  for 
costs;  and  further  judgment  that  defendants  The 
Asliton  Company,  Inc.,  Contractors  and  Engineers, 
formerly  Ashton  Building  Company,  and  Mardian 
Construction  Company,  corporations  engaged  in 
Joint  Venture  as  Ashton-Mardian  Company,  and 
the  Travelers  Indemnity  Company,  a  corporation, 
have  judgment  against  the  plaintiff  on  the  First 
Coimt  of  plaintiff's  Amended  Complaint,  that  plain- 
tiff take  nothing  by  said  First  Count  from  said  de- 
fendants or  any  of  them  and  that  said  defendants 
have  their  costs  of  suit. 


[Title  of  District  Court  and  Cause.] 

CIVIL  DOCKET  ENTRY 
Date  1958 

*      *      *      *      -X- 

Apr.  3 — Enter  judgment  in  favor  of  pltf.  USA  ex 
rel  Apache  Pov^der  Company,  a  corp.  on 
the  First  Count  of  its  amended  com- 
plaint against  deft.  Pioneer  Constructors 
for  the  sum  of  $18,947.96  with  int.  at  6% 
per  annum  from  Nov.  1,  1956  until  paid 
and  for  costs;  and  ent.  fur.  judgment  in 
favor  of  defts.  The  Ashton  Company, 
Inc.,  Contractors  and  Engineers,  for- 
merly Ashton  Building  Company,  and 
Mardian  Construction  Company,  corpora- 
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Apr.  3  tions  engaged  in  Joint  Venture  as  Ash- 
(Cont.)  ton-Mardian  Company,  and  The  Travel- 
ers Indemnity  Company,  a  corp.  against 
pltf.  USA  ex  rel  Apache  Powder  Com- 
pany on  First  Count  of  pltf  s  Amended 
Complaint,  that  pltf.  take  nothing  by  said 
First  Count  from  said  defts.  or  any  of 
them  and  that  said  defts.  have  their  costs 
of  suit. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  is  hereby  given  that  Apache  Powder  Com- 
pany, a  corporation,  the  use  plaintiff  above  named, 
hereby  appeals  to  the  Circuit  Court  of  Appeals  of 
the  United  States  for  the  Ninth  Circuit  from  that 
part  of  the  final  judgment  entered  herein  on  the 
24th  day  of  March,  1958,  against  Apache  Powder 
Company,  a  corporation,  the  use  plaintiff  herein, 
and  in  favor  of  The  Ashton  Company,  Inc.,  Con- 
tractors and  Engineers,  formerly  Ashton  Building 
Company,  and  Mardian  Construction  Company, 
corporations  engaged  in  a  Joint  Venture  as  Ash- 
ton-Mardian  Company,  and  The  Travelers  Indem- 
nity Company,  a  corporation,  defendants  herein. 

EVANS,  KITCHEL  &  JENCKES, 
/s/  By   ALFRED   B.    CARR, 

Attorneys  for  Plaintiff. 

[Endorsed]:     Filed  April  16,   1958. 
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[Title  of  District  Court  and  Cause] 

BOND  FOR  COSTS  ON  APPEAL 

Know  All  Men  By  These  Presents: 

That  we,  Apache  Powder  Company,  a  New  Jer- 
sey corporation,  authorized  to  do  business  in  the 
State  of  Arizona,  as  Principal,  and  Fidelity  and 
Deposit  Company  of  Maryland,  a  corporation  duly 
incorporated  under  the  laws  of  the  State  of  Mary- 
land, of  Baltimore,  Maryland,  having  an  office  and 
usual  place  of  business  at  Phoenix,  Arizona,  as 
Surety,  are  held  and  firmly  bound  imto  The  Ash- 
ton  Company,  Inc.,  Contractors  and  Engineers, 
foiToerly  Ashton  Building  Company,  and  Mardian 
Construction  Company,  corporations  engaged  in  a 
Joint  Venture  as  Ashton-Mardian  Company,  and 
The  Travelers  Indemnity  Company,  a  corporation, 
in  the  sum  of  Two  Hundred  Fifty  Dollars  ($250.- 
00),  lawful  money  of  the  United  States  of  America, 
to  be  paid  to  the  said  Ashton-Mardian  Company 
and  The  Travelers  Indemnity  Company,  their  suc- 
cessors or  assigns,  for  which  payment  well  and 
truly  to  be  made  and  done  we  bind  ourselves,  our 
successors  and  assigns,  jointly  and  severally  by 
these  presents. 

Sealed  with  our  seals  and  dated  this  15th  day 
of  April,  1958. 

Whereas,  the  aforesaid  Principal  is  filing  notice 
of  appeal  to  the  Circuit  Court  of  Appeals  of  the 
United  States  for  the  Ninth  Circuit  from  that 
part  of  the  judgment  of  the  District  Court  of 
the  United  States  for  the  Tucson  Division  of  the 
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Judicial  District  of  Arizona,  entered  on  the  24tli 
day  of  March,  1958,  against  the  said  Principal  and 
in  favor  of  said  Ashton-Mardian  Company  and  The 
Travelers  Indenmity  Company  in  the  above-entitled 
action. 

Now  The  Condition  of  This  Obligation  Is  Such, 
That  if  the  said  Appellant  shall  pay  the  costs  if 
the  appeal  is  dismissed  or  the  judgment  is  affirmed 
or  such  costs  as  the  Appellant  Court  may  award 
if  the  judgment  is  modified,  then  this  obligation 
to  be  void;  otherwise  to  remain  in  full  force  and 
virtue. 

APACHE   POWDER   COMPANY, 
/s/  By   ALFRED  B.  CARR, 
Its  Attorney. 
[Seal]         FIDELITY   AND   DEPOSIT    COM- 
PANY OF  MARYLAND, 
/s/  By    (Illegible), 

Attorney-in-Fact. 

[Endorsed] :     Filed  April  16,  1958. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  is  hereby  given  tliat  Apache  Powder 
Company,  a  corporation,  the  use  plaintiff  above 
named,  hereby  appeals  to  the  Circuit  Court  of  Ap- 
peals of  the  United  States  for  the  Ninth  Circuit 
from  that  i)ai't  of  the  preliminary  judgment  en- 
tered herein  on  the  24th  day  of  March,  1958,  and 
from  that  part  of  the  final  judgment  entered  herein 
on  the  3rd  day  of  April,  1958,  against  Apache 
Powder  Company,  a  corporation,  the  use  plaintiff 
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herein,  and  in  favor  of  The  Ashton  Comi)any,  Inc., 
Contractors  and  Engineers,  formerly  Ashton  Bnild- 
ing  Company,  and  Mardian  Construction  Company, 
corporations  engaged  in  a  Joint  Venture  as  Ash- 
ton-Mardian  Company,  and  The  Travelers  Indem- 
nity Company,  a  corporation,  defendants  herein. 

EVANS,  KITCHEL  &  JENCKES, 
/s/  By   ALFRED  B.  CARR, 

Attorneys  for  Plaintiff. 

[Endorsed] :     Filed  April  28,  1958. 


[Title  of  District  Court  and  Cause.] 

BOND  FOR  COSTS  ON  APPEAL 

Know  All  Men  By  These  Presents: 

That  we,  Apache  Powder  Company,  a  New  Jer- 
sey corporation,  authorized  to  do  business  in  the 
State  of  Arizona,  as  Principal,  and  Fidelity  and 
Deposit  Company  of  Maryland,  a  corporation  duly 
incorporated  under  the  laws  of  the  State  of  Mary- 
land, of  Baltimore,  Maryland,  having  an  office  and 
usual  place  of  business  at  Phoenix,  Arizona,  as 
Surety,  are  held  and  firmly  bound  unto  The  Ash- 
ton Company,  Inc.,  Contractors  and  Engineers, 
formerly  Ashton  Building  Company,  and  Mardian 
Construction  Company,  corporations  engaged  in  a 
Joint  Venture  as  Ashton-Mardian  Company,  and 
The  Travelers  Indemnity  Company,  a  corporation, 
in  the  sum  of  Two  Hundred  Fifty  Dollars  ($250.- 
00),  lawful  money  of  the  United  States  of  Amer- 
ica, to  be  paid  to  the  said  Ashton-Mardian  Com- 
pany and  The  Travelers  Indemnity  Company,  their 
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successors  or  assigns,  for  which  payment  well  and 
truly  to  1)6  made  and  done  we  bind  ourselves,  our 
successors  and  assigns,  jointly  and  severally  by 
these  presents. 

Sealed  with  our  seals  and  dated  this  25th  day  of 
April,  1958. 

Whereas,  the  aforesaid  Principal  is  filing  notice 
of  appeal  to  the  Circuit  Court  of  Appeals  of  the 
United  States  for  the  Ninth  Circuit  from  that  part 
of  the  preliminary  judgment  of  the  District  Court 
of  the  United  States  for  the  Tucson  Division  of 
the  Judicial  District  of  Arizona,  entered  on  the 
24th  day  of  March,  1958,  and  from  that  part  of 
the  final  judgment  of  said  District  Court  entered 
herein  on  the  3rd  day  of  April,  1958,  against  the 
said  Principal  and  in  favor  of  said  Ashton-Mar- 
dian  Company  and  The  Travelers  Indemnity  Com- 
pany in  the  above  entitled  action. 

Now  The  Condition  of  This  Obligation  Is  Such, 
That  if  the  said  Appellant  shall  pay  the  costs  if 
the  appeal  is  dismissed  or  the  judgment  is  affirmed 
or  such  costs  as  the  Appellate  Court  may  award 
if  the  judgment  is  modified,  then  this  obligation 
to  be  void;  otherwise  to  remain  in  full  force  and 
virtue. 

APACHE  POWDER  COMPANY, 
/s/  By   ALFRED   B.   CARR, 
Its  Attorney. 

[Seal]         FIDELITY   AND  DEPOSIT   COM- 
PANY OF  MARYLAND, 
/s/  By   RALPH  A.  CASH, 
Attorney-in-Fact. 

[Endorsed]:     Filed  April  28,  1958. 
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[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

United  States  of  America, 
District  of  Arizona — ss. 

I,  William  H.  Loveless,  Clerk  of  the  United 
States  District  Couri  for  the  District  of  Arizona, 
do  hereby  certify  that* I  am  the  custodian  of  the 
records  of  the  said  Couri,  including  the  records  in 
the  case  of  United  States  of  America,  for  the 
Use  of  Apache  Powder  Company,  a  corporation. 
Plaintiff,  versus  The  Ashton  Company,  Inc.,  Con- 
tractors and  Engineers,  formerly  Ashton  Building 
Company,  et  al..  Defendants,  numbered  Civ.  967 
Tucson,  on  the  docket  of  said  Court. 

I  further  certify  that  the  attached  and  foregoing 
original  documents  bearing  the  endorsements  of 
filing  thereon  are  the  original  documents  filed  in 
said  case,  and  that  the  attached  and  foregoing  cop- 
ies of  the  minute  and  civil  docket  entries  are  true 
and  correct  copies  of  the  originals  thereof  remain- 
ing in  my  office  in  the  city  of  Tucson,  State  and 
District  aforesaid. 

I  further  certify  that  the  said  original  docu- 
ments, and  said  copies  of  the  minute  and  docket 
entries,  together  with  the  original  exhibits  trans- 
mitted herewith,  constitute  the  record  on  appeal  in 
said  case  as  designated  in  the  Appellant's  Desig- 
nation filed  therein  and  made  a  x^ari  of  the  record 
attached  hereto  and  the  same  are  as  foUows,  to-wit: 

1.    Complaint 
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2.  Answer  of  Defendants  The  Asliton  Company, 
Inc.,  Contractors  and  Engineers,  formerly  Asliton 
Building  Company,  and  Mardian  Construction 
Company,  corporations  engaged  in  Joint  Venture 
as  Ashton-Mardian  Company 

3.  Motion  for  More  Definite  Statement  by  third 
party  defendant,  Hartford  Accident  and  Indem- 
nity Company 

4.  Plaintiff's  Response  to  Third  Party  Defend- 
ant's Motion  for  More  Definite  Statement 

5.  Answer  of  Defendant,  Pioneer  Constructors, 
a  corporation 

6.  Answer  of  Third  Party  Defendant  to  Plain- 
tiff's Complaint 

7.  Answer  of  Defendant,  The  Travelers  Indem- 
nity Company,  a  corporation 

8.  Transcript  of  Pre-trial  Conference 

9.  Minute  entry  of  January  30,  1958  (pre-trial 
conference) 

10.  Minute  entry  of  February  28,  1958  (order 
granting  leave  to  file  amended  complaint  and  for 
separate  trials) 

11.  Amended  complaint 

12.  Minute  entry  of  March  4,  1958  (proceedings 
of  trial) 

13.  Minute  entry  of  March  5,  1958  (further  pro- 
ceedings of  trial) 

14.  Minute  entry  of  March  6,  1958  (decision) 

15.  Proposed  Additions  to  Findings  of  Fact  and 
Conclusions  of  Law 

16.  Objections  to  Proposed  Additions  to  Find- 
ings of  Fact  and  Conclusions  of  Law  filed  by  de- 
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fciidants  Ashton-Mardian  Company  aiid  the  Trav- 
elers Indemnity  Company. 

17.  Minute  entry  of  March  21,  1958  (settling 
findings  of  fact  and  conclusions  of  law  and  mak- 
ing additional  fijidings  of  fact  and  conclusions  of 
law) 

18.  Findings  of  Fact  and  Conclusions  of  Law 

19.  Judgment 

20.  Civil  Docket  Entry  of  Judgment  of  March 
21,  1958 

21.  Civil  Docket  Entry  of  Judgment  of  April 
3,  1958 

22.  Minute  entry  of  Aj^ril  3,  1958  for  entry  of 
judgment  upon  claim  made  by  First  Count  of 
Amended  Complaint 

23.  Notice  of  Appeal  to  Court  of  Appeals  from 
judgment  entered  March  24,  1958 

24.  Plaintiff^s  Bond  for  Costs  on  Appeal  relating 
to  appeal  from  judgment  entered  March  24,  1958 

25.  Plaintiff's  Notice  of  Appeal  to  Court  of  Ap- 
peals from  preluninary  judgment  entered  March 
24,  1958,  and  final  judgment  entered  April  3,  1958 

26.  Plaintiff's  Bond  for  Costs  on  Appeal  relat- 
ing to  appeal  from  preliminary  judgment  entered 
March  24,  1958  and  final  judgment  entered  April 
3,   1958 

27.  Transcript  of  Proceedings 

28.  Designation  of  Contents  of  Record  on  Ap- 
peal. 

I  further  certify  that  all  original  exhibits  in 
evidence,   or  marked   for  identification,   as   desig- 
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nated  by  the  a^jpellant,  are  transmitted  hereA\ith  as 
a  part  of  this  record  on  appeal,  to-wit: 

Plaintiff's  exhibits  1,  2,  3,  4,  5,  6,  7 A,  7B,  7C, 
8,  9,  10,  llA,  IIB  and  IIC  in  evidence. 

Third  Party  Defendant's  Exhibits  A,  B,  C,  D,  E, 
F,  G,  H,  I,  J  and  K  in  evidence. 

Defendant  Ashton's  exhibits  A  and  B  in  evi- 
dence. 

I  further  certify  that  the  Clerk's  fee  for  prepar- 
ing and  certifying  this  record  on  appeal  amounts 
to  the  sum  of  $5.20,  and  that  said  sum  has  been 
paid  by  coimsel  for  the  appellant. 

Witness  my  hand  and  the  seal  of  said  Court 
this  16th  day  of  June,  1958. 

[Seal]        WM.  H.  LOVELESS, 
Clerk, 
/s/  By    CATHERINE    A.    DOUGHERTY, 
Chief  Deputy. 


[Title  of  District  Court  and  Causes.] 

TRANSCRIPT  OP  PROCEEDINGS 

Appearances:  Messrs.  McRae,  Elliott  &  Thomp- 
son, by  Mr.  John  L.  Elliott,  and  Mr.  Howard 
Thompson,  for  Plaintiff  Armco  Drainage  &  Metal 
Products.  Messrs.  Evans,  Hill,  Kitchel  &  Jenckes, 
by  Mr.  Alfred  B.  Carr,  and  Mr.  Ralph  Lester,  for 
Plaintiff  Apache  Powder  Company.  Messrs  Pick- 
ett &  Dunipace,  by  Mr.  Fred  W.  Pickett,  for  Pio- 
neer Constructors.  Messrs.  Hall,  Catlin  &  Jones, 
by  Mr.  Hamilton  R.  Catlin,  for  Third  Party  De- 
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fendant  Ashton-Mardian  Company.  Messrs.  Boyle, 
Bil))y,  Thompson  &  Slioenhair,  ))y  Mr.  Wilbert  E. 
Dol])li,  Jr.,  for  Construction  Materials  Company. 
Messrs.  Conner  &  Jones,  by  IMr.  A.  O.  Johnson, 
for  Third  Party  Defendant,  Hartford  Accident  & 
Indemnity  Company. 

The  Above  Entitled  Matter  came  up  for  trial  on 
the  4th  day  of  March,  1958,  at  the  hour  of  10:00 
o'clock  A.M.  at  Tucson,  Arizona,  before  the  Hon- 
orable James  A.  Walsh,  Judge,  and  the  follomng 
proceedings  were  had,  to-wit:  [5]* 

(The  cases  were  called  by  the  Clerk.) 

The  Court:    Are  the  parties  all  ready? 

(All  parties  indicating  ready  for  trial.) 

Mr.  Johnson:  We  are  ready,  your  Honor.  Be- 
fore proceeding  for  trial,  we  filed  a  motion  to 
amend  our  answer,  w^liich  is  noticed  for  hearing 
next  Monday,  I  believe.  I  think  it  should  be  ruled 
on  now. 

The  Court:  I  will  pass  on  it  when  I  see  what 
the  evidence  is.  The  reference  that  you  make  to 
the  deposition  in  your  motion,  I  don't  believe  that 
would  support  an  amendment,  if  that  is  all  you  are 
basing  it  on. 

Mr.  Johnson:    That  is  the  question,  your  Honor. 

The  Court:  The  motion  for  leave  to  amend  the 
answer,  if  that  is  the  basis  of  it,  what  is  referred 
to  in  the  answers  to  the  interrogatories? 

Mr.  Johnson:  The  answers  to  the  interroga- 
tories and  also  some  similar  information  came  out 


*  Page  numbers  appearing  at  top  of  page  of  Reporter's  Tran- 
script  of    Record. 
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in  the  deposition,  and  the  evidence  will  also  show 
it. 

The  Court:  As  I  interpret  that,  it  was  some- 
thing that  happened  after  the  materials  had  been 
furnished. 

Mr.  Johnson:     That  is  right,  your  Honor. 

The  Court:  The  motion  of  the  third  party  de- 
fendant to  amend  its  answer  in  966,  the  answer  to 
complaint  in  966  and  the  answer  to  the  third  party 
complaint  in  966,  is  denied. 

Mr.  Dolph:  Your  Honor,  I  am  appearing  here 
on  behalf  [6]  of  Construction  Materials  Company, 
which  is  apparently  not  involved  in  the  first  count 
of  the  amended  complaint  in  Case  No.  967,  and 
is  not  involved  at  all  in  the  other  case  to  go  to 
trial  today.  We  want  to  make  sure  the  record 
was  clear  on  our  understanding  that  the  second 
count  of  the  amended  complaint  in  which  our  client 
is  involved  is  not  to  go  to  trial  now  and  we  will 
not  be  bound  by  the  evidence  in  the  trial  of  the 
other  issues  that  are  to  be  tried  at  this  time. 

The  Court:  That  is  correct.  The  issues  made 
by  the  second  count  in  967  and  the  answer  tliat 
may  be  filed  thereto  will  be  tried  separately. 

Mr.  Dolph:     Thank  you,  your  Honor. 

The  Court:     You  may  proceed,  Mr.  Thompson. 

Mr.  Thompson:  If  the  Court  please,  prior  to 
calling  our  first  witness,  I  believe  the  Court  is  well 
aware  of  the  fact  that  a  pre-trial  conference  was 
held  in  this  matter.  As  I  understand  it,  the  rec- 
ord of  that  pre-trial  conference  has  been  filed  and 
is  now  a  part  of  the  record.    I  don't  know  whether 


The  Ashton  Compayiy,  Imc,  et  ah  91 

it  requires  a  motion  or  not,  but  if  it  does  I  would 
like  to  move  the  Court  to  consider  that  pre-trial 
conference  and  the  stipulations  made  therein  as 
a  part  of  this  trial  record. 

The  Court:    Any  objection  to  that? 

Mr.  Joluison:     No  objection. 

Mr.  Catlin:     No  objection.   [7] 

Mr.  Carr:     No  objection. 

The  Court:  The  record  may  show  the  record  of 
the  pre-trial  conference  held  in  these  cases  on 
January  30th,  1958,  which  record  was  'filed  in  this 
cause  on  February  19,  1958,  is  incorporated  as  a 
part  of  the  record  of  this  trial, 

Mr.  Thompson:  Thank  you,  your  Honor.  One 
other  item  in  that  regard.  During  the  pre-trial 
conference  counsel  for  Armco  Drainage  &  Metal 
Products  Company  asked  for  stipulation  of  the 
other  counsel  on  the  materials  which  were  deliv- 
ered on  the  job  on  December  13th,  1956.  Mr. 
Johnson,  representing  Hartford,  said  that  he  would 
verify  whether  or  not  those  materials  were  actually 
used  on  the  job,  and  he  advised  me  and  the  other 
counsel  advised  me  at  that  time  that  they  would 
so  stipulate  as  to  the  Armco  materials  actually 
being  used  on  the  job,  unless  they  notified  me  prior 
to  trial;  and  I  will  avow  to  the  Court  at  this  time- 
that  no  notice  was  given  to  me  of  those  materials 
not  being  used  on  the  job,  so  I  am  assmning  then 
it  is  stipulated  that  the  Armco  materials  were  ac- 
tually used  on  the  job  in  question. 

Mr.  Johnson:  Our  information  is  to  that  effect, 
your  Honor. 

Mr.  Thompson:     I  wall  call  Mr.  D.  Gr.  Putnam. 
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called  as  a  witness  herein,  having  been  first  duly 
sworn,   [8]   testified  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Thompson)  :  Mr.  Putnam,  for  the 
record,  will  you  state  your  name,  please? 

A.     Donald   G.    Putnam. 

Q.     Mr.  Putnam,  what  is  your  occupation? 

A.  I  am  a  civil  engineer  for  the  Corps  of  Engi- 
neers. 

Q.  Calling  your  attention  to  the  early  part  of 
1956,  were  you  the  project  engineer  on  the  United 
States  Army  Air  Force  Project  TM-181  at  Ajo, 
Arizona  for  the  Corps  of  Engineers? 

A.    Yes,  sir. 

Q.  In  your  capacity  as  the  project  engineer  for 
the  United  States  Corps  of  Engineers,  do  you  offi- 
cially deal  with  the  prime  contractor  or  the  sul> 
contractors  on  the  job? 

A.     The  prime  contractor. 

Q.  In  that  regard  is  there  any  requirement  re- 
quiring the  prime  contractor  to  furnish  you  a  list 
of  its  subcontractors  on  the  job? 

A.  There  is  a  section  of  the  contract  specifica- 
tions entitled  General  Conditions  that  require  the 
submission  of  subcontractors'  names  upon  request. 

Q.  Was  that  in  the  prime  contract  in  this  par- 
ticular job? 

Mr.  Catlin:  If  it  will  help,  we  will  stipulate 
that  [9]  provision  is  in  the  general  contract,  rather 
than  have  you  go  through  it. 


The  Ashton  Company,  Inc.,  et  ah  93 

(Testimony  of  D.  G.  Putnam.) 

Mr.  Thompson:     All  right. 

Q.  (By  Mr.  Thompson)  :  Then,  Mr.  Putnam, 
since  it  has  l)cen  stipulated  that  there  is  a  require- 
ment til  at  the  prime  contractor  must  furnish  you 
as  the  representative  of  the  Corps  of  Engineers  a 
list  of  its  sul)contractors  on  the  project,  pursuant 
to  request,  did  you  make  a  request  for  such  a  list? 

A.     I  did. 

Q.     And  was  such  a  list  furnished  you? 

A.     It  was. 

Q.     Ajid  by  whom  was  the  list  furnished  to  you? 

A.     Ashton-Mardian  Company. 

Q.  And  Ashton-Mardian  is  the  joint  venture 
that  had  the  prime  contract  on  that  job,  was  the 
one  that  had  the  contract  w^ith  the  United  States 
Government  on  the  job?  A.     Yes,  sir. 

Q.  In  reference  to  that  list  was  the  Pioneer 
Constructors  listed  on  there  as  a  subcontractor? 

A.     Yes,  sir. 

Mr.  Johnson:  At  this  time  I  think  the  record 
should  show  an  objection  to  the  question.  I  think 
the  list  itself  would  be  the  best  evidence. 

Q.  (By  Mr.  Thompson)  :  Mr.  Putnam  did  you 
bring  a  copy  of  the  list  with  you?  [10] 

A.     Yes,  sir. 

Q.  You  were  subpoenaed  to  bring  it,  were  you 
not?  A.    Yes,  sir. 

(Plaintiff    Aithco's    Exhibit    1    marked    for 
identification.) 

Q.  (By  Mr.  Thompson)  :  Mr.  Putnam,  I  hand 
you  a  list  marked  Plaintiff's  Exhibit  1  for  identifi- 
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cation  and  ask  you  if  that  is  a  signed  carbon  copy 
of  the  list  which  was  furnished  you  by  Ashton- 
Mardian  Company  pursuant  to  a  request  for  a  list 
of  subcontractors?  A.    Yes,  sir. 

Q.    And  what  is  the  date  that  appears  thereon? 

A.     25th  of  September,  1956. 

Mr.  Thompson :  We  offer  this  in  evidence  at  this 
time,  your  Honor. 

Mr.  Johnson:  We  object  to  the  offer  on  the 
gi'ounds  of  immateriality.  All  this  evidence  does  is 
show  the  Pioneer  Constructors  was  a  subcontractor 
on  September  25th,  1956,  which  I  believe  is  admit- 
ted by  all  the  pleadings.  The  offer  is  entirely  incom- 
petent and  immaterial  for  any  other  purpose. 

The  Court:    Is  this  preliminary,  Mr.  Thompson? 

Mr.  Thompson:    Yes,  it  is,  your  Honor. 

The  Court :    I  will  receive  it  for  that  purpose. 

(Plaintiff  Armco's  Exhibit  1  marked  in  evi- 
dence.) 

The  Court:  It  will  be  marked  Plaintiff  Annco's 
Exhibit  1  in  evidence.  [11] 

Q.  (By  Mr.  Thompson) :  Mr.  Putnam,  under 
the  regulation  which  appears  in  the  specifications, 
doesn't  that  provide  that  if  a  different  subcontrac- 
tor comes  on  the  job  or  one  is  substituted  or  one 
leaves  that  you  are  to  bo  furnished  that  infoiTna- 
tion? 

Mr.  Johnson:  We  object  to  that  on  the  ground 
I  think  the  contract  itself  is  the  best  evidence  of 
what  that  provides. 

Q.     (By  Mr.  Thompson)  :    Mr.  Putnam,  you  are 


The  Ashton  Compayiy,  Inc.,  et  ah  95 

^Testimony  of  D.  G.  Putnam.) 
familiar  witli  the  r(\2:iilatio]is  of  the  United  States 
Government  in  reference  to  tlu^  duties  of  a  prime 
contractor  on  a  United  States  project,  are  you  not? 

A.     Yes,  sir. 

Q.  Is  there  a  reu^ulation  wliich  rc^quires  the 
prime  contractor  to  keep  the  representative  of  the 
United  States  Government  informed  as  to  the  sub- 
contractors that  are  doing  work  on  the  project? 

Mr.  Johnson:  If  the  Court  please,  we  object  on 
the  ground  the  regulation  itself  should  be  offered 
if  it  is  material,  rather  than  the  recollection  of  this 
witness. 

The  Court:  The  regulation  would  be  the  best 
evidence. 

The  Witness:    I  don't  see  it  in  there. 

Q.  (By  Mr.  Thompson)  :  Mr.  Putnam,  do  you 
know  what  that  regulation  is  that  we  have  been  dis- 
cussing here  ? 

Mr.  Fickett:    Same  objection,  if  the  Court  please. 

The  Court:  What  regulation  are  you  talking 
about,  [12]  Mr.  Thompson? 

Mr.  Thompson :  I  am  asking  him  about  the  regu- 
lation requiring  the  prime  contractor  to  furnish  a 
list  of  subcontractors. 

The  Court:  There  is  no  evidence  of  any  such 
regulation.  Let's  get  the  regulations  if  there  are 
any. 

Mr.  Thompson:  They  are  supposed  to  be  a  part 
of  that  particular  contract.  However,  that  is  appar- 
ently just  a  portion  of  the  actual  job  specifications 
on  it.  They  were  included  in  the  copy  which  Mr. 
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Putnam  has,  which  constitutes  the  entire  contract. 

And  I  assumed  that  those  would  be  in  there,  but 

they  are  not.  We  checked  it  the  other  day  and  saw 

that  those  regulations  were  a  part  of  that  particular 

contract. 

The  Court:  You  are  not  bound  by  this  contract. 
If  the  actual  contract  has  those  in  there,  get  the 
actual  contract. 

Q.  (By  Mr.  Thompson)  :  You  didn't  bring  the 
contract  with  you  ? 

A.  No,  I  brought  a  copy  of  this  letter;  it  quotes 
the  contract. 

Q.     I  see. 

A.    Which  I  wrote  to  the  prime  contractor. 

Q.     All  right. 

Mr.  Thompson:  We  had  a  stipulation  that  there 
was  a  regulation  or  requirement  that  the  priuie  con- 
tractor had  [13]  to  furnish  a  list  of  its  subcontrac- 
tors to  the  project  engineer,  did  we  not? 

Mr.  Catlin:    Yes. 

Mr.  Johnson :    On  demand  ? 

Mr.  Thompson :    On  demand,  right. 

Mr.  Catlin :    On  request. 

Q.  (By  Mr.  Thompson) :  Now,  Mr.  Putnam, 
pursuant  to  that  regulation  which  we  have  just 
mentioned  in  the  stipulation  here,  did  you  request 
a  list  of  the  subcontractors  from  the  Ashton- 
Mardian  Company?  A.     Yes,  sir. 

Q.     How  was  that  request  made? 

A.     By  letter. 

Q.     Did  you  bring  a  copy  of  that  letter  with  you? 
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A.    Yes,  sir. 

Q.     When  you  wrote  this  letter  was  it  sent  to  the 
Ashton-Mardian  Company? 

A.    It  was -sent — I  don't  remember  the  exact  ad- 
dress. I  have  it  here. 

Q.    Was  it  sent  to  the  Ashton  Company  and  the 
Mardian  Company? 

A.    Ashton    Building    Company,    Mardian    Con- 
struction Company. 

Q.  The  original  of  that  letter  then  was  mailed  to 
Ashton-Mardian,  is  that  correct? 

A.    Yes,  sir.  [14] 

Q.  And  addressed  as  indicated  on  your  copy 
of  it?  A.    Yes,  sir. 

Q.  And  when  was  this  request  or  this  letter 
written?  A.    The  21st  of  April,  1956. 

Q.    You  wrote  the  letter,  did  you  not? 

A.    Yes,  sir. 

(Plaintiff    Armco's    Exhibit    2    marked    for 
identification.) 

Mr.  Fickett:  Your  Honor,  may  it  be  an  order 
for  us  to  request  that  the  contract  that  the  witness 
looked  at  be  marked  for  identification  at  this  time, 
just  to  keep  the  record.  He  made  some  remarks 
about  it,  not  being  able  to  find  something  in  it. 

The  Court :  Do  you  want  to  have  that  marked  as 
Plaintiff  Armco's  3  for  identification? 

Mr.  Thompson:    Yes. 

(Plaintiff    Armco's    Exhibit   3    marked    for 
identification.) 
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A.  There  is  a  possibility  that  might  be  in  there, 
I  didn't  search  that  thoroughly,  I  didn't  find  it. 

Mr.  Thompson:    I  offer  Plaintiff's  2  in  evidence. 

The  Court:    Any  objection  to  2  for  identification? 

Mr.  Johnson:  I  make  an  objection  at  this  time 
to  the  exhibit  and  the  entire  line  of  testimony,  for 
their  reason  it  is  immaterial  and  does  not  tend  to 
prove  or  disprove  any  of  the  issues  in  this  case.  All 
it  could  prove  is  that  Ashton-Mardian  did  or  did 
not  notify  the  Government  as  to  [15]  whether  or 
not  a  certain  subcontractor  was  on  the  jol),  which 
we  contend  is  completely  immaterial. 

The  Court:  The  objection  is  oveiiniled.  It  may  be 
received. 

(Plaintiff  Armco's  Exhibit  2  marked  in  evi- 
dence.) 

Q.  (By  Mr.  Thompson)  :  Mr.  Putnam,  in  refer- 
ence to  Plaintiff's  Exhibit  2  in  evidence,  did  you 
advise  the  Ashton  Company  and  the  Mardian  Com- 
pany, the  joint  venture  in  this  case,  of  the  regula- 
tions pertaining  to  keeping  you  advised  as  to  the 
subcontractors  on  the  job? 

]\Ir.  Fickett:  We  object  to  that,  if  your  Honor 
please.  The  letter  is  there,  speaks  for  itself.  Wliat- 
ever  it  is,  it  is. 

The  Court:  Is  that  what  you  are  getting  at,  is 
the  letter? 

Mr.  Thompson:    Yes. 

The  Coui-t:  The  letter  would  show  what  he  told 
him. 

Q.     (By  Mr.   Thompson):     All   right.  Mr.  Put- 
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nam,  as  the  United  States  project  en^neer  on  the 

Air  Force  St-ation  job,  were  you  ever  advised  that 

Construction  Materials  was  a  subcontractor  on  that 

job? 

Mr.  Johnson:  Let  the  record  show  the  same 
objection. 

The  Couii::    The  ol)jection  is  overniled. 

A.  I  don't  remember  of  having  been  officially 
notified. 

Q.  (By  Mr.  Thompson)  :  In  other  words,  your 
official  [16]  records  indicate  no  reference  to  Con- 
struction Materials,  is  that  rig^it? 

A.     That  is  right. 

Mr.  Johnson:  I  object.  And  let  the  record  show 
the  records  themselves  were  introduced. 

The  Court :    The  record  is  the  best  evidence. 

Q.  (By  Mr.  Thompson)  :  Mr.  Putnam,  as  the 
United  States  project  engineer  on  the  job  in  ques- 
tion, calling  your  attention  to  approximately  the 
1st  of  November,  1956,  was  there  any  interruption 
in  the  work  schedule  on  the  job  which  had  been 
contracted  for  by  the  Pioneer  Construction  Com- 
pany? A.    None  that  I  remember. 

Q.  Do  you  recall  whether  or  not  the  same  super- 
visory personnel  was  used  on  that  road  construction 
job  during  the  entire  period  that  it  was  under  con- 
struction, that  is,  aside  from  a  normal  change? 

A.     I  believe  so,  yes,  sir. 

Q.  Did  you  at  any  time  observe  or  see  a  mass 
exodus  of  employees  off  of  that  job? 

A.    None  other  than  a  normal  interruption. 
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Q.  And  did  you  see  any  change  in  construction 
equipment  other  than  changes  that  resulted  nor- 
mally from  the  progress  of  the  work  as  it  pro- 
gressed? A.    Xo,  sir. 

Q.  Then  from  your  observation  was  there  any- 
thing that  [17]  would  indicate  to  you  or  to  a  person 
simply  from  obseiTing  the  working  of  the  men,  the 
equipment,  supei^isory  personnel,  that  would  indi- 
cate to  anyone  that  there  was  a  change  in  subcon- 
tractors on  that  road  construction  job  during  any 
particular  period  of  time  while  that  road  was  under 
construction?  A.    No,  sir. 

Mr.  Thompson :    That  is  all. 

Cross  Examination 

Q.     (By  Mr.  Catlin)  :    Mr.  Putnam 

The  Court:  Pardon  me,  Mr.  Catlin.  I  suggest 
you  let  the  plaintiffs  go  ahead  first.  Do  you  have 
any  questions,  Mr.  Carr? 

Mr.  Carr:  If  the  Court  please,  it  is  my  under- 
standing that  all  testimony  of  all  witnesses,  whether 
for  Amico  or  Apache  becomes  a  part  of  the  record 
in  both  cases. 

The  Court:    Tliat  is  right. 

Mr.  Carr:  So  it  is  not  necessary  to  go  over 
the 


The  Court:    Xo.  Wo  would  bo  here  forever. 

Mr.  Catlin:  Do  T  understand,  your  Honor,  tliat 
is  tlio  way  you  would  like  to  proceed,  to  have  both 
the  plaintiffs  question  each  witness? 

The  Court:    In  that  wav  wo  won't  be  croiuG:  back 
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and  forth.  In  other  words,  if  Mr.  Thompson  should 
have  overlooked  [18]  anythinc^  or  if  Ik^  didn't  de- 
velop something;  Mr.  Carr  thought  should  be 
brought  out,  then  all  of  the  witnesses'  testimony 
on  direct  would  be  in  for  cross  examination. 

Mr.  Catlin:  There  is  no  question  about  the  fact 
that  myself  as  representing  the  prime  contractor 
and  Mr.  Johnson  as  representing  the  third  party 
defendant  will  both  be  able  to  question  the  wit- 
nesses also,  is  there?  I  say  that  in  view  of  the  other 
ramifications  that  are  in  this  case. 

The  Court :  I  am  going  to  be  liberal  to  Mr.  John- 
son in  his  questions  because  he  has  a  stake  in  the 
matter. 

Cross  Examination 

Q.  (By  Mr.  Catlin)  :  Mr.  Putnam,  I  notice  part 
of  this  letter  which  is  marked  Plaintiff  Armco's 
Exhibit  No.  2,  the  provision  that  payrolls  are  to  be 
submitted  with  the  proper  affidavit,  both  by  the 
prime  and  the  subcontractors,  is  that  correct? 

A.     That  is  correct,  yes,  sir. 

Q.    Was  that  done  in  this  particular  case  ? 

A.     To  the  best  of  my  knowledge  it  was. 

Q.  Do  you  know  whether  or  not  the  Pioneer 
submitted  their  certified  payrolls? 

A.     I  am  satisfied  they  did,  yes,  sir. 

Q.  Do  you  loiow  whether  Construction  Material 
submitted  certified  payrolls  to  you  through  your 
office?  [19] 

A.  They  submitted  payrolls;  I  don't  remember 
back  to  1956  any  particular  instance. 
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Q.  You  don't  remember  whether  or  not  that  the 
payroll  submitted  by  ConstiTiction  Materials  started 
with  any  particular  date,  is  that  correct? 

A.     That  is  correct,  yes,  sir. 

Q.  Then  with  the  submission  of  those  payrolls 
you  were  aware  that  Construction  Materials  was  on 
the  job?  A.     I  would  be,  yes,  sir. 

Q.  Your  answers  then  to  Mr.  Thompson  that 
you  were  not  aware  of  any  change  would  be  modi- 
fied by  the  fact  that  you  had  received  payrolls  from 
Construction  Materials  ? 

A.     I  personally  don't  see  those  payrolls. 

Q.     Do  they  go  through  your  office  ? 

A.     Yes,  sir. 

Mr.  Catlin:    I  have  no  further  questions. 

Cross  Examination 

Q.  (By  Mr.  Johnson) :  I  believe  you  stated  in 
answer  to  a  question  that  counsel  asked  that  you 
were  never  officially  notified  that  Constniction  Ma- 
terials was  a  subcontractor  on  that  job;  I  take  it 
you  were  then  unofficially  notified? 

A.  I  don't  remember  of  having  been  officially 
notified  and  I  don't  remember  how  I  was  notified. 

Q.  But  you  were  notified  some  way,  it  was  called 
to  your  attention  that  Construction  Materials  was  a 
sul>contractor  on  the  job,  is  that  coiTcct? 

A.  I  don't  remember  if  I  heard  it  in  town  or  on 
the  job. 

Q.     Anyway  you  did  hear  it  ? 

A.     T  kiu^w  they  were  on  the  job,  yes,  sir. 
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Q.  Can  you  tell  us  when  it  was  you  first  knew 
that?  A.     No,  sir. 

Q.  Did  you  make  any  request  or  demand  then  of 
Ashton-Mardian  to  furnish  you  with  that  official 
infoiTuation? 

A.     Not  above  and  beyond  the  original  request. 

Q.  In  other  words,  you  didn't  take  their  failure 
to  notify  you  very  seriously  then?  A.     No,  sir. 

Q.  One  more  question.  It  isn't  the  custom  of  the 
subcontractors  or  prime  contractor  to  furnish  you 
a  list  of  the  materialmen  from  whom  the  subcon- 
tractor is  purchasing  material,  is  it? 

A.  Not  the  material  people.  They  furnish  us 
drawings  and  equipment  lists  for  approvals. 

Mr.  Johnson:    That  is  all. 

Mr.  Carr:    I  am  sorry,  I  didn't  get  that. 

The  Witness:  They  furnish  shop  drawings  and 
equipment  for  approval  as  required  by  the  contract 
specifications.  Various  sections  of  the  specifications 
require  these  lists  [21]  be  furnished. 

Redirect  Examination 

Q.  (By  Mr.  Carr)  :  In  this  case  were  the  esti- 
mates of  Apache  Powder  Company  submitted  by 
Pioneer  or  Ashton-Mardian? 

A.  I  don't  believe  so,  sir.  That  is  material  that 
has  not  been  incorporated  into  the  work  and 
wouldn't  require  approval. 

Mr.  Carr:    That  is  all. 

(Witness  excused.)   [22] 
***** 
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called  as  a  mtness  herein,  ha^diig  been  fii^st  duly 
sworn,  testified  as  follows:  [30] 

*      -X-      *      4f      * 

Cross  Examination     ***** 

Q.  (By  Mr.  Johnson) :  You  mentioned  a  gentle- 
man named  Jim  in  this  letter. 

A.  Jim  Amnion,  right.  I  didn't  read  it  to  refresh 
my  memory,  but  Jim  Amnion  was  hired  to  cover  the 
southern  j)art  of  the  State  when  we  took  Bill  John- 
son and  brought  him  up  north.  At  that  time  Jim 
Anmion  was  in  the  southern  part  of  the  State, 
which  included  Tucson.  I  met  him  and  went  out  to 
Pioneer's  office,  to  Mr.  Skorpick's  office  and  dis- 
cussed the  account,  which  that  letter  relates. 

Q.  What  was  said  by  you  and  by  Mr.  Skorpick 
on  that  occasion  in  regard  to  the  Ajo  account? 

A.  It  is  covered  in  the  paragraph  and  I  think  it 
is  indicated  he  was  going  to  pay  it. 

Q.  Was  an\i:hing  said  in  that  conversation  in 
regard  to  who  was,  or  who  was  not  the  subcontrac- 
tor on  the  Ajo  job  at  that  time? 

A.     Absolutely  not. 

Q.  Was  Construction  Materials  Company  men- 
tioned? A.     Xot  in  any  way. 

Q.  Are  you  familiar  \^"itli  the  shipment  whicli 
was  made  by  your  company  to  the  Ajo  job  during 
the  month  of  December?  A.     Yes. 

Q.     AVho  ordered  that  shipment  to  be  made  ? 

A.     I  did. 

Q.  And  who  on  the  job  out  there  asked  you  to 
liave  it  done?  [43] 
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A.  Well,  there  wasn't  anybody  on  the  jol).  My 
trip  on  December  14th  was  the  result  of  having 
triced  to  get  ahold  of  Mr.  Skorpick  in  relation  to  the 
aceomit,  and  I  called  him  on  December  10th. 

Q.     You  called  who  ? 

A.  Mr.  Skoi^pick.  December  lOtli  was  a  Monday 
and  the  14th  was  Friday.  I  tried  to  call  Mr.  Skor- 
pick at  liis  office  in  Tucson  from  our  office  in  Phoe- 
nix and  he  was  not  in.  And  Mel  Simmons  usually 
in  there  and  I  talked  to  him  about  the  account 
because  we  had  talked  to  him  about  the  account 
before  and  his  never  being  able  to  give  us  any 
money.  So  I  talked  to  Mel  at  that  time.  It  was  re- 
quested the  shipment  was  short  these  materials  that 
we  shipped  on  the  13th  from  L.A. 

Q.  Isn't  it  true,  Mr.  Sturm,  on  that  occasion  Mr. 
Simmons  advised  you  that  the  Construction  Mate- 
rials Company  had  taken  over  the  job  and  at  that 
time  was  subcontractor  on  the  job? 

A.     Absolutely  not. 

Q.  Isn't  it  true  that  Mr.  Simmons  told  you  the 
Pioneer  Constructors  were  no  longer  on  the  job? 

A.     No,  sir. 

Q.  You  are  positive  that  neither  of  those  state- 
ments were  made  by  Mr.  Simmons? 

A.  Positive.  The  first  information  I  ever  had 
was  the  day  as  a  result  of  that  telegram. 

Mr.  Johnson:  Mark  this  for  identification, 
please.  [44] 

■5t      ^fr     *      *      -X- 
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HAKOLD  ASHTON 
called  as  a  witness  herein,  having  been  first  duly 
sworn,  testified  as  follows: 

Cross  Examination 

Q.  (By  Mr.  Thompson) :  State  your  name, 
please.  A.     Harold  Ashton. 

Q.  Mr.  Ashton,  do  you  have  any  connection 
with  the  Ashton  Company?  [50] 

A.     I  am  the  president  of  that  company. 

Q.  That  is  the  same  company  that  formed  the 
joint  venture  with  the  Mardian  Construction  Com- 
pany on  this  Air  Force  project  TM-181  at  Ajo, 
Arizona?  A.     That  is  right. 

Q.  The  two  companies  were  the  joint  venturers 
which  had  the  prime  contract  with  the  United 
States  G-overnment  on  that  job,  is  that  right? 

A.    Right. 

Q.  Mr.  Ashton,  as  president  of  the  Ashton  Com- 
pany and  as  a  part  of  this  joint  venture,  isn't  it 
true  that  the  detail  of  contracts  and  things  related 
to  negotiations,  and  so  on,  were  carried  on  primar- 
ily by  yo^  for  the  Ashton-Mardian  Company  in 
relation  to  that  job?  I  am  contrasting  that  as  to  the 
Mardian  Company  in  that  respect. 

A.     I  would  say  that  is  right. 

Q.  Now,  as  the  prime  contractor  on  that  job,  the 
Ashton-Mardian  Company,  you  entered  into  a  con- 
tract with  the  Pioneer  Constructors,  the  Pioneer 
Construction  Company,  for  a  portion  of  the  work 
under  the  prime  contract,  did  you  not? 

A.     That  is  right. 


The  Ashton  Company,  Inc.,  et  ah  107 

(Testimony  of  Harold  Ashton.) 

Q.  And  that  contract  is  dated,  was  dated  March 
30,  1956?  A.     You  mean  our  i)rime  contract? 

Q.  No,  I  am  speaking  of  the  subcontract  between 
yourself  and  the  Pioneer  Constructors.  [51] 

Mr.  Catlin :    Those  are  part  of  the  records. 

The  Court:    They  are  in  the  envelope  there. 

Q.  (By  Mr.  Thompson) :  Now,  in  regard  to 
your  entering  into  a  contract  with  Pioneer  Con- 
stmctors,  did  you  take  bids  on  the  poi'tion  of  the 
work  that  was  covered  in  that  particular  contract, 
call  for  bids  on  it? 

A.  We  did  not  call  for  bids  on  it;  some  bids 
were  submitted  to  us. 

Q.  Do  you  recall  approximately  how  many  bids 
were  submitted  covering  the  work  that  is  covering 
in  your  Pioneer  subcontract? 

A.  To  my  knowledge  we  didn't  receive  another 
bid  that  covered  all  the  items  that  were  covered  in 
this  contract.  However,  combination  of  other  bid- 
ders would  have  totaled  the  same  units  of  work. 

Q.  Well,  you  entered  into  the  contract  with  Pio- 
neer Constructors  because,  if  I  understand  cor- 
rectly, at  that  particular  time  you  believe  that  was 
to  the  best  advantage  of  the  Ashton-Mardian  Com- 
pany, is  that  right?  A.     That  is  right. 

Mr.  Thompson:  What  was  the  stipulation  in  re- 
gard to  these,  they  were  true  copies? 

Mr.  Catlin:  As  I  understand  it  was  stipulated 
they  could  be  received  in  evidence. 

Mr.  Thompson :  That  is  what  I  understood.  Will 
you  [52]  mark  these  in  evidence? 
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The  Coui-t :    They  may  be  received. 

(Plaintiff  Annco's  Exhibits  6  and  7  marked 
in  evidence.) 

Mr.  Thompson:  For  counsel,  the  Pioneer  Con- 
structors' contract  is  Ai-mco  6;  Construction  Mate- 
rials' contract  is  Annco's  7. 

Q.  (By  Mr.  Thompson)  :  Mr.  Ashton,  I  have 
handed  you  Annco's  Exliibit  6  in  evidence,  being  a 
subcontract  executed  between  your  company  and 
Pioneer  Constnictors,  and  ask  you  in  relationship 
to  that  particular  contract,  on  the  first  page  of  it, 
this  was  your  subcontract  agi'eement  nmnber  7,  is 
that  right,  the  number  being  indicated  in  the  upper 
right  hand  comer?  A.     That  is  right. 

Q.  And  the  second  sheet  there  is  entitled:  ''Sup- 
plemental Sheet  to  Subcontract  No.  7,"  Is  that 
right?  A.     That  is  right. 

Q.  In  reference  to  the  items  that  appear  on  your 
first  part  of  it  there,  are  those  sections  of  the  speci- 
fications referred  to  in  the  prime  contract? 

A.     That  is  right. 

Q.  And  then  as  a  general  statement  the  items 
that  are  listed  on  your  supplemental  sheet,  subcon- 
tract Xo.  7,  ]>eing  the  second  page  of  this  sulx^on- 
tract,  are  those  the  items  rec^uired  to  carry  out  the 
provisions  of  the  specifications  [53]  listed  on  the 
first  page  there  ? 

A.  The  sections  listed  on  the  first  ])ago  are  the 
governing  specifications  for  the  performance  of  the 
work  listed  on  the  second. 

Q.     Til  is  subcontract,  as  I  understand  it,  applied 
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principally  to  the  construction  of  the  roadway  on 

the  Ajo  job,  is  that  right?  A.     That  is  right. 

Q.  There  is  some  building  excavation  inelndc^l 
T  believe  in  herc^,  bnt  the  principal  portion  of  it  is 
th(^  roadway,  is  that  right?  A.     That  is  right. 

Q.  And  in  reference  to  the  negotiations  pertain- 
ing to  the  actual  execution  of  Armco's  No.  7  in  evi- 
dence, what  was  the  personnel  you  dealt  with,  or 
Avho  were  they  you  dealt  with  on  behalf  of  Pioneer 
Constructors  ? 

A.     I  dealt  with  Mr.  Skorpick  and  Mr.  Moore. 

Q.  Mr.  Skorpick  was  president  of  Pioneer  Con- 
structors? A.     That  is  right. 

Q.    And  Mr.  Moore  vice  president? 

A.    Right. 

Q.  Do  you  recall,  Mr.  Ashton,  in  reference  to 
the  pipe  w^hich  is  listed  under  bid  items  on  the  sec- 
ond page  of  the  Pioneer  contract,  Armco's  No.  7  in 
evidence,  do  you  recall  whether  or  not  the  Ashton- 
Mardian  Company  paid  Pioneer  for  [54]  the  major 
part  of  the  pipe  listed  there  ? 

A.     To  my  knowledge  we  did. 

Q.  This  contract  is  dated  March  30,  1956.  Do 
you  recall  whether  or  not  it  was  actually  executed 
on  that  date? 

A.  I  don't  believe  that  it  was  executed  on  that 
date. 

Q.  Do  you  know  approximately  when  it  was 
executed  ? 

The  Court:  When  you  speak  of  ^^this  contract", 
what  do  you  mean,  Mr.  Thompson,  what  number? 
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Mr.  Thompson:  I  am  speaking  of  Armco  No.  7 
in  evidence,  the  Pioneer  Constructors'. 

The  Court:  That  is  6.  I  think  you  referred  to  it 
several  times  as  7.  It  should  be  6. 

Mr.  Thompson:  Let  the  record  show  that  I  have 
referred  to  nothing  except  Armco 's  No.  6  in  evi- 
dence, being  the  Pioneer  Constructors'  contract,  up 
to  this  point. 

The  Court :  By  that  you  mean  you  have  intended 
to  refer  to  it? 

Mr.  Thompson:  I  have  attempted  to,  yes.  I  am 
getting  confused,  because  the  contract  has  the  num- 
ber 7  on  it. 

Q.  (By  Mr.  Thompson) :  In  reference  to  Arai- 
co's  No.  6  in  evidence,  being  the  Pioneer  Construc- 
tors' contract,  I  believe  I  asked  you,  do  you  recall 
approximately  when  it  was  executed;  did  you  an- 
swer that  question? 

A.  I  believe  I  did  and  I  believe  I  said  I  wasn't 
certain  when  it  was  executed.  It  was  written  at  this 
date  and  it  may  [55]  not  have  been  finally  executed 
until  the  performance  bonds  were  executed. 

Q.     I  see. 

Do  you  recall  when  the  perfonnance  bond  was 
executed  ? 

A.  T  don't  recall  the  date,  l)ut  we  have  a  copy 
of  tlio  bond  and  it  is  dated. 

i}.  That  was,  in  any  event,  some  time  after  the 
dat(>  of  March  30,  1956?  A.     That  is  right. 

Q.  As  a  practical  matter,  in  the  execution  of 
Armco  No.  (>  in  evidence,  was  this  contract  typed 


The  Asliton  Company,  Inc.,  et  ah  111 

(Testimony  of  Harold  Ashton.) 

up   at   the   Ashton-Mardian   Company   offices?   In 

other  words,  did  you  i>repare 

A.  To  my  l)est  knowledi^e  this  contract  was 
typed  up  at  tlie  Tucson  office,  because  on  March 
30th  we  had  not  as  yet  established  an  office  at  the 
project. 

Q.  That  is  the  Tucson  offices  of  the  Ashton- 
Mardian  Company  ?  A.     That  is  right. 

Q.  In  the  execution  of  the  contract  would  you, 
on  behalf  of  the  Ashton-Mardian  Company,  sign  the 
contract  prior  to  the  time  the  subcontractor  signed 
it  ?  A.     Not  ordinarily. 

Q.  Do  you  recall  in  this  case,  referring  to  the 
Pioneer  Constructors'  contract,  who  signed  it  first? 

A.  I  don't  recall,  but  I  assume  Mr.  Skoirpick 
would  have  [56]  signed  it  first. 

Q.  And  your  normal  procedure  would  be  it 
would  be  signed  by  him  and  returned  to  you,  or 
would  it  be  done  in  your  presence  ? 

A.  No,  it  would  be  signed  by  him  and  returned 
to  me  with  a  copy  of  the  bond,  and  at  that  time  I 
would  sigTL  it  or  my  authorized  representative  of 
the  company  would  sign  it. 

Q.  Then  as  a  practical  matter  you  didn't  sign 
your  subcontracts  until  you  got  the  executed  copies 
back  from  the  subcontractor  and  a  copy  of  his  per- 
formance bond  ?  A.     That  is  right. 

Q.  Mr.  Ashton,  I  now  hand  you  Plaintiff  Arm- 
co's  Exhibit  No.  7  in  evidence,  and  ask  you  in  refer- 
ence to  that  contract,  it  is  dated  November  1,  1956, 
I  believe,  is  it  not  ?  A.     That  is  right. 
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Q.  That  paii:iciilar  contract,  being  Aimco  No.  7 
in  evidence,  is  I  believe  your  subcontract  agreement 
No.  128,  is  that  correct?  A.     That  is  correct. 

Q.  And  in  reference  to  Amico  No.  7  in  evidence, 
the  Construction  Materials'  contract,  do  you  recall 
whether  or  not  the  Ashton  Company  approached  the 
Construction  Materials  Company  or  representative 
of  the  Construction  Materials  Company  approached 
the  Ashton  Company  in  the  negotiation  of  this  con- 
tract? [57] 

A.  The  Construction  Materials — well,  let  me  say 
Mr.  Skorpick  and  Mr.  Moore  approached  the  Ash- 
ton Company. 

Q.  This  is  the  same  Mr.  Skorpick  and  Mr. 
Moore  you  have  previously  named  as  being  presi- 
dent and  vice  president  of  the  Pioneer  Construc- 
tors, is  that  correct?  A.     That  is  right. 

Q.  Do  you  recall  approximately  when  they  ap- 
proached you? 

A.  I  can't  recall  the  exact  day,  but  to  the  best 
of  my  knowledge  it  was  during  the  latter  part  of 
November  of  1956. 

Q.  When  you  say  the  latter  part,  are  you  speak- 
ing of,  say,  tlie  last  week  of  November  or  last  ten 
days  ? 

A.  T  would  say  it  would  be  the  last  half  of 
November. 

Q.  In  other  words,  as  I  understand  your  testi- 
mony, you  \v(^r(^n't  even  approached  on  this  con- 
tract, which  is  dated  November  1,  1956,  until  at 
least  fifteen  days  after  that  date,  is  that  right? 
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A.     I  would  say  that  is  right. 

Q.  And  you  wc^ro  approached  by  Mr.  Skoi-pick 
and  Mr.  Moore,  I  believe  you  said? 

A.     Tliat  is  right. 

Q.  At  that  particular  time  did  you  know  Mr. 
Skorpick  and  Mr.  Moore  had  an  interest  in  Pioneer 
Constructors  Company? 

A.     I  had  every  reason  to  believe  that  they  did. 

Q.  Did  you  know  whether  they  had  a  large  or 
small  interest,  or  what?  [58] 

A.  To  the  best  of  my  knowledge,  it  w^as  a  small 
interest. 

Q.  They  were  not  the  majority  stockholders 
then?  A.     Pardon? 

Q.  They  were  not  the  majority  stockholders,  as 
you  understand  it? 

A.     As  I  understood  it  they  weren't. 

Q.  In  reference  to  the  Construction  Materials 
Company,  did  you  know  whether  or  not  Mr.  Skor- 
pick or  Mr.  Moore  had  an  interest  in  that  company  ? 

A.     They  told  me  they  did. 

Q.    What  did  they  tell  you? 

A.  They  told  me  they  had  a  majority  interest  in 
that  company. 

Q.     Did  they  tell  you  they  owned  the  company? 

A.     I  don't  remember  that  specifically. 

Q.  But  they  had  a  majority  interest  in  the  com- 
pany? A.     They  controlled  the  company. 

Q.  They  controlled  the  company.  What  reason 
did  they  give  you  for  asking  you  at  this  time  to 
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enter  into  a  subcontract  with  the  Construction  Ma- 
terials Company? 

A.  The  reason  they  gave  me  was  the  fact  that 
for  some  time  they  had  been  trying  to  make  a  deal 
with  the  majority  stockholders  and  Pioneer  Con- 
structors to  liquidate  that  company,  or  to  buy  them 
out  and  that  it  was  agreeable  with  Pioneer  Con- 
stnictors,  it  was  agreeable  Avith  the  surety  [59] 
company  and  it  was  agreeable  Avith  them  they  as- 
siune  the  balance  of  the  work  required  to  be  done 
on  this  particular  project.  It  was  to  their  advan- 
tage to  make  this  change ;  it  was  not  to  our  advan- 
tage to  keep  them  from  making  the  change.  TV^e 
were  dealing  with  the  same  people  who  had  orig- 
inally entered  into  a  contract  \vitli  us  and  we  had 
the  same  surety  company  as  agreed  to  protect  us 
and  we  saw  no  reason  to  not  make  the  change,  as  it 
was  desirable  to  them. 

Q.  As  I  understand  it,  they  advised  you  that 
Pioneer  Constructors  wanted  to  liquidate,  is  that 
right,  or  wanted  to  get  out  of  the  constniction  busi- 
ness? 

A.  Well,  whether  they  wanted  to  get  out  of  the 
construction  business  or  liquidate,  I  don't  recall  if 
they  specifically  said  that  in  so  many  words.  The 
main  element  of  the  case  being  the  fact  tliat  they 
wanted  to  get  out  of  it. 

Q.  You  mean  Mr.  SkorjMck  and  ]\Ir.  IMoore 
wanted  to  get  out  of  the  Pioneer  Constnictoi*s  Com- 
pany? A.     That  is  right. 

Q.     Had  you  dealt  with  any  other  representatives 
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of    the    Pioneer    Constructors    up    to    this    time 

aside A.     No,  I  hadn't. 

Q.     I  mean  as  officers  as  such  ?  A.     Xo. 

Q.  Were  you  approached,  during  this  period  of 
time  were  you  approached  by  anyone  other  than 
Mr.  Skorpick  and  Mr.  Moore,  [60]  \Yho  pui^oorted 
to  represent  Pioneer  Constructors? 

A.     I  was  not. 

Q.  Then  as  I  understand  it,  Mr.  Skorpick  and 
Mr.  Moore  came  to  you,  they  at  that  time  repre- 
sented Pioneer  Constructors,  and  advised  you  they 
wanted  to  get  out  of  that  company,  but  at  the  same 
time  as  majority  stockliolders  of  the  ConstiTiction 
ilaterials  Company  they  wanted  to  take  over  this 
subcontract  which  had  originally  been  entered  into 
between  your  company  and  Pioneer  Constructors, 
is  that  a  fair  statement? 

A.  I  don't  know  whether  that  is  a  fair  statement 
or  not.  I  can't,  as  I  sit  here,  determine  if  they  came 
to  me  as  representatives  of  Pioneer  trying  to  get 
out  of  the  situation,  or  representatives  of  Construc- 
tion Materials  trying  to  get  into  one. 

Q.  At  the  time  they  approached  you  in  the  latter 
part  of  November,  you  couldn't  tell,  is  that  right? 

A.     That  is  right.  I  would  say  that  is  right. 

Q.  Aside  from  whom  they  represented  in  the 
statement,  getting  out  of  one  company  and  coming 
in  as  Construction  Materials  Company  and  taking 
over  this  particular  subcontract,  eliminating  that 
element,  it  is  correct,  isn't  it? 

A.    I  believe  that  is  correct. 
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Q.  Mr.  Ashton,  I  believe  the  provisions  on  the 
back  of  your  first  page  of  your  contract,  just  with 
Pioneer  Constnictors,  Armco's  No.  6  in  evidence, 
provides  that  you  can  require  the  [61]  subcontrac- 
tor to  furnish  you  with  receipts  for  labor  and  mate- 
rials at  the  time  this  purported  change  took  place 
between  Pioneer  and  Construction  Materials,  did 
you  require  those  1  A.    We  did  not. 

Q.  The  reason  you  didn't  of  course  was  that 
they  had  a  bond  protecting  you  in  that  regard  ? 

A.  I  think  that  was  one  of  the  reasons ;  and  the 
other  was  we  had  no  reason  to  believe  there  were 
any  outstanding  bills  due. 

Q.  You  weren't  advised  of  outstanding  obliga- 
tions of  Pioneer  Company  at  that  time  ? 

A.    We  were  not. 

Q.  Now,  Mr.  Ashton,  in  comparing  the  two  con- 
tracts, that  is,  Armco  No.  6  in  evidence  and  Armco 
No.  7  in  evidence,  aside  from  the  fact  that  a  differ- 
ent date  appears  on  the  first  page  and  a  different 
company  is  named,  the  amount  of  money  being  dif- 
ferent, these  contracts  refer  to  the  same  specifica- 
tions of  the  prime  contract,  do  they  not  ? 

A.     That  is  right. 

Q.  Now,  on  page  2  of  Armco's  No.  6  and  No.  7 
in  evidence,  in  comparing  those  two,  they  relate  to 
tlie  same  work  requin^d  to  meet  those  specifications, 
items  that  are  listed  on  page  1,  do  they  not? 

A.  They  refer  to  the*  balance  of  the  work  re- 
quired to  [()2]  complete  them. 

Q.     Til  otlier  words,  the  Construction  Materials' 
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contract,  Annco  7  in  evidence,  covers  tlie  balance 
of  the  work  of  the  Pioneer  Constructors'  contract, 
is  that  rio-ht?  A.     Repeat  that,  please. 

Q.  The  Construction  Materials'  contract,  Armco 
No.  7  in  evidence,  covers  the  balance  of  the  work  as 
of  November  1,  1956?  A.     That  is  correct. 

Q.  Of  the  Pioneer  Constructors'  contract  is  that 
correct?  A.     That  is  correct. 

The  Court:  It  is  12:00  o'clock.  We  will  recess 
imtil  1:30. 

(Whereupon    a   recess   was    taken    at   12:00 
o'clock  noon  until  1:30  o'clock  p.m.)  [63] 

Afternoon  Session,  1:30  o'clock  p.m. 
March  4,  1958 

Mr.  Fickett:  Your  Honor,  I  may  want  to  be 
excused  duiing  the  afternoon.  I  would  like  the  rec- 
ord to  show  that  we  have  no  objection  to  the  trial 
going  on  in  any  of  its  stages,  whether  Pioneer  is 
represented  by  counsel  or  not. 

The  Court:  Very  well.  The  record  may  show 
that  counsel  for  Pioneer  is  given  permission  to 
withdraw  at  any  time.  The  trial  will  proceed  in  the 
absence  of  Pioneer's  counsel. 

Mr.  Carr:  I  wonder  if  I  can  ask  counsel  for 
Pioneer  where  Mr.  Skorpick  is,  if  he  knows?  I  un- 
derstand the  subpoena  duces  tecum  has  been  issued 
and  the  Marshal  has  been  unable  to  serve  him  over 
a  period  of  several  days  and  know  whether  or  not 
Mr.  Skorpick  knew  of  the  trial  on  this  day  and 
where  he  is. 
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Mr.  Fickett:  I  know  nothing,  because  Pioneer 
and  Skorpick  have  nothing  to  do  with  each  other 
at  the  present  time  and  I  do  not  represent  Mr. 
Skorpick  or  Construction  Materials.  He  is  president 
of  Construction  Materials  Company  and  I  have  a]> 
solutely  nothing  to  do  with  that  insofar  as  any  rep- 
resentation is  concerned.  [64] 

HAROLD  ASHTON 

having  been  previously  sworn,  resumed  the  stand 
and  testified  further  as  follows: 

Cross  Examination — (Continued) 

Q.  (By  Mr.  Thompson) :  Mr.  Ashton,  in  com- 
paring these  two  contracts,  that  is  the  Armco  No.  7 
in  evidence,  the  Construction  Materials  Company 
contract  and  Armco  No.  6  in  evidence,  the  Pioneer 
Constructors'  contract,  on  the  supplemental  sheet 
which  is  the  second  page  of  the  contract,  do  you 
have  those  before  you?  A.     No. 

Q.  I  believe  you  previously  testified  that  the 
Pioneer  Constnictors'  contract  was  your  subcon- 
tract agreement  No.  7,  did  you  not? 

A.     That's  right. 

Q.  You  also  testified  that  your  subcontract 
agreement  No.  128  was  the  Construction  Materials' 
contract,  did  you  not?  A.     That's  right. 

Q.  In  comparing  these  two  contracts,  I  notice 
tliat  your  su]^])lement  sheet,  subcontract  No.  7, 
wliicli  is  tlie  second  ])age  of  tlie  Pioneer  Constnic- 
tors' contract,  Annco  No.  6  in  evidence,  contains 
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the  identifyino'  line  at  the  top,  supplement  sheet  to 

[65]  snl)eontract  No.  7,  isn't  that  right? 

A.     lliat's  v\^\\i, 

Q.  Then  refennng  to  the  Construction  Mate- 
rials' contract,  Armco  No.  7  in  evidence,  your  sub- 
contract No.  128,  that  same  identifying  line,  sup- 
plemental sheet  to  subcontract  No.  7,  appears  on 
the  Construction  Materials'  contract,  does  it  not? 

A.    Yes,  it  does. 

Q.  Then  it  is  clearly  apparent  from  the  evidence 
that  these  two  contracts  related  to  the  same  sub- 
contract on  the  Air  Force  Job,  isn't  that  right? 

Mr.  Johnson:  If  the  Court  please,  I  object  to 
that  as  calling  for  a  conclusion  of  the  witness.  It  is 
pretty  clearly  in  evidence  that  there  are  two  sub- 
contracts. 

The  Court:    Objection  sustained. 

Q.  (By  Mr.  Thompson)  :  It  is  clearly  apparent 
that  they  relate  to  the  same  work  on  the  Air  Force 
Job  aside  from  the  fact  that  a  portion  has  already 
been  completed  by  Pioneer  by  the  time  the  second 
subcontract  was  signed? 

A.  I  wouldn't  say  that.  I  think  this  probably  in 
error.  I  think  probably  that  when  this  second  con- 
tract was  drafted,  the  engineer  that  handed  it  to  the 
typist  probably  made  an  error  and  on  this  Construc- 
tion Materials'  contract,  that  probably  should  have 
said,  '^supplemental  sheet  to  subcontract  No.  128,'^ 
but  it  was  being  copied  off  this  same  sheet  only 
[66]  with  different  quantities  and  probably  the  typ- 
ist just  failed  to  note  that.  I  hadn't  noted  it  before. 
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Q.  I  believe  you  had  testified  that  these  two 
contracts  related  to  the  same  work? 

A.     There  is  no  question  about  that. 

Q.  Mr.  Ashton,  in  regard  to  the  two  contracts 
which  we  are  discussing,  I  notice  the  Pioneer  con- 
tract was  for  a  sum  in  the  amount  of  $401,217.83, 
isn't  that  correct?  A.     That  is  correct. 

Q.  The  Construction  Materials'  contract  is  for 
the  amount  of  $266,391.66,  isn't  that  correct? 

A.     That's  right. 

Q.  As  far  as  the  Ashton-Mardian  Company  was 
concerned,  does  that  $266,000.00  on  the  Construc- 
tion Materials'  contract  represent  the  balance  of  the 
$101,000  of  the  Pioneer  subcontract? 

A.     That's  right. 

Q.  Mr.  Ashton,  calling  your  attention  to  the 
period  of  approximately  November  1,  1956,  was 
there  any  change  in  personnel  on  the  road  con- 
struction work  on  the  Ajo  contract  other  than  what 
would  nomially  occur  in  construction  work? 

A.     Not  to  my  knowledge. 

Q.  Was  tliere  any  change  in  the  supervisory 
personnel  ? 

A.     No  change  duo  to  this  change. 

Q.  Let  me  ask  you  in  regard  to  equi]:)ment.  On 
the  road  [67]  construction  equipment  that  was 
being  used  there,  was  the  same  equipment  continued 
in  use  under  the  second  sul^contract  as  was  used 
under  the  first  except  what  would  normally  be  not 
used  because  of  the  progress  of  the  work? 

A.     To  my  knowledge  it  was. 
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Q.  In  other  words,  there  was  no  mass  turn  over 
of  equipment  there?  A.     I  don't  believe  so. 

Q.  In  regard  to  the  equipment  used  on  the  job, 
was  tlu^  equipment  marked  with  the  Pioneer  Con- 
structors' name  on  it? 

A.     Some  units  had  that  name  on  it. 

Q.  Did  the  Pioneer  Constructors'  name  appear 
on  the  equipment  throu.G:hout  the  course  of  the 
work? 

Mr.  Johnson:  At  this  time,  your  Honor,  let  the 
record  show  an  objection  to  the  questions  as  to  the 
names  on  the  equipment  for  the  reason  it  is  highly 
immaterial.  I  think  the  evidence  is  that  the  plain- 
tiff's representatives  had  their  negotiations  in  the 
Tucson  office  and  by  phone  anyway.  So  there  is  no 
theory  they  could  have  been  misled  by  the  markings 
on  the  equipment. 

The  Court:    He  may  answer. 

Q.  (By  Mr.  Thompson) :  Did  the  Pioneer  Con- 
structors' name  appear  on  the  equipment,  let  us  say 
through  the  month  of  December,  1956? 

A.     To  my  knowledge  it  did.  [68] 

Q.  To  your  knowledge  did  any  of  the  road 
equipment,  was  it  marked  with  the  name  Construc- 
tion Materials  Company? 

A.     This  is  during  December? 

Q.     Yes,  up  through  December,  1956. 

A.  I  just  can't  remember  that.  There  were  some 
few  pieces  of  equipment  that  came  on  the  job  I 
think  before  the  end  that  did  have  the  name  Con- 
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struction  Materials  Company  on  them,  but  I  can't 

remember  what  they  were  or  when  they  arrived. 

Q.  When  you  say  before  the  end,  are  you  refer- 
ring to  the  end  of  the  road  construction  or  the  end 
of  December? 

A.     The  end  of  the  road  construction. 

Q.  Do  you  recall  whether  or  not  that  equipment 
came  on  the  job  before  the  end  of  December  or  after 
the  end  of  December? 

A.  You  mean  some  equipment  with  Construc- 
tion Materials'  name  on  it? 

Q.    Yes. 

A.  As  I  recollect,  it  was  after  the  first  of  the 
year. 

Q.  As  a  result  of  the  execution  of  the  second 
subcontract  on  this  job,  was  there  any  interruption 
in  the  construction  schedule  on  the  roadway  ? 

A.     No  interruption. 

Q.  It  continued  right  on  without  interruption 
then?  A.     That's  right.  [69] 

Q.  Calling  your  attention  to  the  negotiations 
leading  up  to  the  execution  of  tlie  Construction 
Materials'  contract,  which  is  Amico  No.  7  in  evi- 
dence, I  believe  you  previously  testified  that  you 
were  first  approached  in  regard  to  negotiating  a 
new  contract  there  the  latter  part  of  November, 
1956,  is  that  right?  A.     That's  right. 

Q.  And  at  that  time  you  were  approached  l)y 
Mr.  J.  E.  Skorpick  and  Tom  Moore,  is  that  right? 

A.     That's  right. 
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Q.  I  believe  you  previously  testified  that  they 
were  the  i:)resident  and  vice  president  of  Pioneer 
Constructors  Company?  A.     That's  right. 

Q.  And  also  of  Construction  Materials  Com- 
pany? A.     That's  ri.crht. 

Q.  In  reference  to  their  advisinc^  you  that  they 
wanted  to  take  over  as  Construction  Materials 
Comx^any  the  work  of  the  Pioneer  Constructors  on 
this  job,  you  previously  testified  you  didn't  see  any 
disadvantage  to  Ashton-Mardian  in  taking  it  over 
since  it  would  continue  the  same  personnel  and 
equipment  and  so  on.  "What  did  you  advise  Mr. 
Skorpick  and  Mr.  Moore  in  regard  to  that? 

A.  I  discussed  this  thing  with  the  other  princi- 
pals and  advised  him  if  he  wanted  to  take  this 
course  we  would  have  to  establish  a  severence  date 
of  some  kind  which  would  necessarily  [70]  have  to 
be  the  end  of  a  given  thirty-day  period  because  that 
is  the  only  time  any  quality  analysis  is  provided  or 
available,  and  it  was  our  feeling  that  he  would  have 
to  provide  a  surety  bond  preferably  from  the  same 
people  that  wrote  the  original  bond  to  Pioneer  Con- 
structors for  the  performance  of  the  balance  of  the 
work. 

Q.  That  would  be  so  there  would  be  no  lapse 
from  the  bond  already  on  Pioneer  Constructors  and 
beginning  a  new  bond  for  Construction  Materials,  is 
that  correct?  A.     That  is  correct. 

Q.  Did  you  advise  them,  did  you  agree  the  latter 
part  of  November  that  if  the  bond  was  secured  that 
upon  a  contract  being  executed,  that  it  would  relate 
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back  to  November  1,  1956  or  did  you  select  the  date 

at  that  time? 

A.  I  can't  remember  just  in  what  discussion  we 
had,  I  mean  what  discussion  the  date  was  deter- 
mined, whether  it  was  at  this  first  discussion,  I 
mean  as  soon  as  this  issue  became  a  fact,  why,  a 
great  amount  of  conversation  was  continuously 
going  on  probably  on  a  daily  or  every  other  day 
basis  as  to  what  we  were  going  to  do  and  what  date 
would  be  the  cut  off  date,  and  I  would  say  that  in 
subsequent  discussions  from  some  time  prior  to  the 
1st  of  December  probably,  we  decided  on  this  Octo- 
ber 31st  date. 

Q.  Then  since  a  new  contract  was  executed,  I 
assmne  that  the  new  bond  was  obtained,  is  that 
right?  [71]  A.     That's  right. 

Q.  Do  you  know  approximately  when  that  bond 
was  obtained? 

A.  The  final  bond,  according  to  the  infomiation 
I  think  we  have,  was  obtained  January  8th, 
wasn't  it? 

Q.     Of  1957?  A.     Of  1957. 

Q.  Then  if  I  recall,  or  isn't  this  a  fact,  that  you 
received  the  copy  of  the  bond  and  the  contract  back 

executed  sometime  around  the  1st  of  the  vear.  This 

%/ 

is  the  Construction  Materials'  contract  I  am  speak- 
ing of. 

A.  It  must  have  been  somewhere  around  the 
8tli  of  Jainiaiy. 

Q.  TlicTi  wli(^n  you  received  it  back,  you  executed 
it,  isn't  that  corn^ct?  A.     That  is  correct. 
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Q.     That  was  around  the  8th  of  January,  1957? 

A.     I  believe  that  is  correct. 

Q.  As  I  understand  it  in  your  discussions  re- 
garding the  lx)nd,  this  Construction  Materials'  con- 
tract was  contingent  upon  the  Construction  Mate- 
rials Company  getting  the  bond,  is  that  correct? 

A.     That  is  correct. 

Q.  In  other  words,  if  they  had  not  obtained  the 
bond  on  or  al^out  January  8th,  1957,  Pioneer  Con- 
structors would  have  been  continued  on  the  job  and 
responsible  to  you  as  a  prime  contractor?  [72] 

Mr.  Johnson:  Let  the  record  show  an  objection 
to  that  question  as  calling  for  a  conchision  stating 
facts  not  in  evidence,  that  Pioneer  Constructors 
would  have  continued  on  the  job.  I  think  the  evi- 
dence is  that  Pioneer  Constructors  was  off  the 
job  then  and  Construction  Materials  Company  was 
on. 

The  Court:  I  think  we  should  know  that.  I 
don't  think  there  is  any  evidence  either  way,  if 
they  were  or  weren't.  Was  work  going  on  from 
November  1  right  up  to  January  8th? 

The  Witness:     That  is  right. 

The  Court:     There  was  no  cessation  of  work? 

The  Witness:    No. 

The  Court:  But  actually  your  contract  with 
Construction  Materials  was  entered  into,  I  mean 
actually  executed  by  you  on  January  8th  or  about 
that  time? 

The  Witness:    That's  right. 

The  Court:    Objection  overruled. 
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The  Witness:  We  would  have  had  no  other 
course  to  take.  Evidence  also  proves  the  fact  that 
by  virtue  of  the  fact  that  no  payments  were  made 
to  these  people  until  such  time  as  the  new  bond 
was  furnished  and  the  contract  executed. 

Q.  (By  Mr.  Thompson) :  That  is  my  next 
question.  I  was  going  to  ask  you  if  you  recall  ap- 
proximately when  your  last  payment  was  made  to 
the  Pioneer  Constructors'? 

A.  Mr.  Catlin  has  that.  The  last  payment  was 
made  to  [73]  Pioneer  Constructors  on  the  26th 
day  of  November  for  work  completed  as  of  the 
31st  day  of  October,  both  1956. 

Q.  When  was  the  first  payment  made  to  Con- 
struction Materials  Company? 

A.  The  first  payment  was  made  January  24, 
1957.     It  was  January  29th,  1957. 

Q.  In  other  words,  you  made  no  payments  to 
Construction  Materials  until  after  the  contract  was 
signed  on  January  8th,   1957? 

A.     That  is  correct. 

Q.  Mr.  Ashton,  do  you  recall  the  conversation 
between  yourself  and  Jerry  Sturm  on  March  11, 
1957?  A.     I  do. 

Q.  At  that  time  did  Mr.  Sturm  advise  you  that 
Pioneer  Constructors  owed  Armco? 

A.    He  did. 

Q.     Th(>  amount  of  $16,411.84?  A.     He  did. 

Q.  At  tliat  tiinc^  did  you  advise  liim  that  you 
would  do  all  in  your  power  to  see  they  were  paid? 

A.     T  did. 
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Q.  Out  of  the  retention  moneys?  Did  you 
say  yes? 

A.  I  did.  I  wouldn't  specifically  say  out  of 
the  retention  moneys.  I  would  say  all  in  my  power 
to  see  they  were  paid.   [74] 

Q.  Did  you  advise  Mr.  Sturm  that  there  was 
bond  coverage  in  effect  which  would  protect 
Armco?  A.     I  did. 

Q.  During  the  course  of  that  conversation  did 
you  explain  to  him  or  tell  him  that  the  Pioneer 
contract  terminated  on  October  31,  1956  and  a  Con- 
struction Materials  Company  contract  became  ef- 
fective on  that  job  November  1,  1956? 

A.     I  believe  I  did. 

Q.  Did  you  any  time  prior  to  that  notify  Armco 
of  this  change  in  subcontractors  on  that  job? 

A.  I  don't  believe  we  did.  I  don't  believe  I 
did. 

Mr.  Thompson:     That  is  all. 

Cross  Examination 

Q.  (By  Mr.  Carr)  :  Mr.  Ashton,  this  may  in 
part  be  repetitious,  but  I  don't  believe  the  specific 
point  was  covered.  You  have  been  examined  in 
regard  to  the  subcontract  to  Pioneer  of  March  30, 
1956  and  the  subcontract  to  Construction  Materials 
which  bears  date  of  November  1,  1956.  Have  you 
at  any  time  examined  the  face  of  these  contracts 
to  determine  that  work  required  to  be  done  is 
identical  as  appears  on  the  face  of  the  contract? 

A.    We  know  that. 
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Q.     It  is  you  know  it  and  it  is  identical? 

A.  It  involves  the  same  units  of  work  on  a 
continual  basis  [75]  from  a  stopping  point  on. 

Q.  You  previously  explained  that  the  reference 
on  the  first  page  was  to  the  section  numbers  of 
the  contract  and  the  reference  on  the  supplemental 
sheet  was  to  bid  items  mentioned  in  the  contract? 

A.  That's  right.  I  said  on  the  sections  on  the 
first  page  governing  specifications  for  the  perform- 
ance of  the  work  to  be  done,  imder  these  six  items. 

Q.  In  connection  A\dth  these  two  subcontracts, 
the  bid  items  were  the  same,  were  they? 

A.     They  were  the  same. 

Q.     And  the  quantity  items  were  different? 

A.     That's  right. 

Q.  For  the  reason  pai-t  of  the  work  had  been 
done?  A.     That's  right. 

Q.     The  imit  prices  were  the  same? 

A.     That's  right. 

Q.  And,  of  course,  the  quantities  multiplied  by 
unit  prices  carried  out  would  give  different  simis 
and  give  different  totals?  A.     That's  right. 

Q.  In  your  examination  by  Mr.  Thompson  I 
believe  you  made  the  statement,  Mr.  Ashton,  that 
it  would  ))e  to  the  advantage  of  Construction  Mate- 
rials Company  to  make  the  change.  Will  you  ex- 
plain that  statement  a  little  more  in  detail?  [76] 

A.  Well,  due  to  the  fact  that  Skorpick  and 
Moore  were  principal  owners  of  Constniction  Ma- 
terials   Company    and    were    desirous    of    severing 
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tlicii-  relations  with  Pioneer  Constructors,  and  ap- 
parently this  being  the  only  major  project  that 
was  ihn\  nnder  contract  that  had  a  large  amoimt 
of  work  yet  to  be  done,  had  a  change  of  this  type 
not  been  made  at  that  time,  their  relations  and 
their  connection  \\ith  Pioneer  Constructors  would 
then  have  had  to  be  maintained  for  an  indefinite 
period  of  time.  I  mean  they  would  as  of  this  date 
today  still  would  have  had  interest  in  Pioneer 
Constructors  that  they  would  have  had  to  contend 
with.  And  it  was  desirous  as  far  as  they  were 
concerned  to  be  able  to  sever  the  thing. 

Q.  At  the  time  of  these  negotiations,  Mr.  Ash- 
ton, did  you  have  any  information  as  to  the  jBnan- 
cial  status  of  Pioneer  Constructors? 

A.    We  had  no  information. 

Q.  I  ask  you  if  you  didn't  say  on  your  deposi- 
tion that  you  knew  within  a  couple  of  months  after 
the  March  30th  subcontract  that  Pioneer  was  in 
bad  financial  condition? 

A.  I  said  I  believed  that,  I  had  heard  by  rumor 
that  there  was  a  situation  of  this  kind,  but  we  had 
no  way  to  base  it  on  fact.  We  had  no  letter  of 
any  kind  from  anyone  saying  a  bill  had  not  been 
paid  and  we  had  no  telephone  calls  from  anyone 
I  can  remember  that  were  concerned  about  this 
particular  project  or  any  of  the  work  we  had  done 
with  them.  [77] 

Q.  Was  there  anything  to  indicate  that  the  bills 
were  being  paid?  A.     Probably  not. 

Q.     You  actually  did  not  make  any  investiga- 
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tions  to  determine  whether  Pioneer  had  paid  to 

suppliers  ? 

A.  No,  we  made  no  investigation.  I  mean, 
after  all,  people  like  yourself  know  these  people 
better  than  we  do.  You  have  been  selling  to  them 
for  years.  I  have  no  way  of  finding  out  as  much 
as  a  vendor. 

Q.  Did  you  consider  the  matter  of  any  concern 
to  Ashton-Mardian? 

A.  I  can't  say  I  wouldn't  consider  an}i:hing  a 
matter  of  no  concern  to  Ashton-Mardian.  Under 
the  circumstances,  we  felt  we  were  adequately  pro- 
tected with  the  surety  bond,  that  it  would  protect 
us  in  case  the  bills  were  not  paid. 

Q.  You  were  relying  on  your  Hartford  surety 
bond  on  the  subcontract,  is  that  correct? 

A.  I  would  say  we  were  relying  on  it.  No 
different  than  in  our  prime  contract.  The  Govern- 
ment doesn't  get  a  financial  statement  from  us. 
If  we  give  them  a  bond,  they  give  us  a  contract. 

Q.  Are  you  now  familiar  with  the  provisions 
of  the   Miller  Act? 

A.     I   would   say  reasonably  familiar. 

Q.  The  Act  in  effect  gives  the  subcontractor 
ninety  days  [78]  within  which  to  pay  his  l)ills, 
settle  up  wdth  his  suppliers  and  laborers  before 
any  action  can  be  filed  or  anything  can  be  done 
looking  toward  the  collection  of  claims  of  the  sup- 
pliers against  him,  doesn't  it? 

A.     That  is  my  understanding. 

Q.     Dui-'mg   this   ninety   day   period   if   Ashton- 
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Mardian  continued  to  pay  the  subcontractor  and 
the  subcontractor  did  not  pay  tlie  money  to  the 
su])plier,  using  it  for  some  other  purpose,  and  tho 
claim  was  filed  by  the  supplier,  you  would  be 
stopped  under  the  payment  bond  to  the  Govern- 
ment, wouldn't  you?  A.     That  is 

The  Court:     That  is  a  legal  qiu^stion,  Mr.  CaiT. 

Mr.  Catlin:  We  have  no  objection  to  his  answer- 
ing it. 

The  Court:  I  don't  think  it  is  going  to  get  us 
anywhere. 

Mr.  Carr:  My  intent,  your  Honor,  was  to  ask 
if  he  understood  that,  but  we  will  let  it  go. 

Q.  (By  Mr.  Carr)  :  Now,  you  were  questioned 
in  regard  to  the  amoimt  of  the  Construction  Ma- 
terials subcontract,  266,000  and  odd  dollars.  How 
was  that  figure  fixed,  Mr.  Ashton? 

A.  That  was  based  upon  the  estimated  percent- 
ages of  completion  and  the  estimated  unit  quanti- 
ties of  completed  work  as  of  October  31st,  1956. 

Q.     Who  made  those  estimates  to  start  with? 

A.  Our  engineer  made  the  estimates  to  start 
with,  probably  on  or  about  the  25th  of  October. 
They  were  probably  turned  in  to  the  resident  engi- 
neer, Mr.  Putnam's  office  on  the  31st  of  October 
for  their  engineer  to  check,  and  to  affirm  as  to 
correct  quantities  and  processed  for  payment 
shortly  thereafter. 

Q.  When  you  were  negotiating  for  the  Con- 
struction Materials'  subcontract,  this  figure  was  the 
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last  one  you  had  with   respect  to   completion   of 

work?  A.     That's  right. 

Q.  And  that  figure,  does  it  bear  any  relation 
whatsoever  to  the  situation  existing  on  January 
8th,  1957  as  to  the  completion  of  work? 

A.  No,  I  wouldn't  say  it  does,  because  there 
had  been  a  considerable  amount  of  work  done  dur- 
ing the  months  of  November  and  Deceml)er. 

Q.  You  were  also  questioned  in  regard  to  change 
in  management,  personnel,  equipment  and  suppliers 
on  this  job  after  November  1,  1956.  I  believe  you 
said  there  was  no  material  change  not  due  to 
change  in  the  type  of  work  performed.  Was  that 
a  condition  of  your  agreement  with  Skoi^oick  and 
Moore  to  give  them  the  subcontract  to  Construc- 
tion Materials,  a  condition  that  the  work  proceed 
by  the  same  management,  personnel,  equipment? 

A.    That  wasn't  a  condition. 

Q.  In  answer  to  a  question  by  Mr.  Thompson 
you  said  that  if  the  Hartford  bond  on  the  Con- 
struction Materials  contract  had  not  been  executed 
on  January  8th,  1957,  Pioneer  would  have  ]>een 
continued  responsible  on  the  job.  Did  you,  in  fact, 
hold  Pioneer  responsible  on  the  job  up  to  the  time 
when  you  executed  the  Construction  Materials  con- 
tract, subcontract  on  January  8th,  1957? 

Mr.  Johnson:  I  object  as  conclusion  of  the  wit- 
ness. He  can  testify  what  he  did,  if  that  consti- 
tutes holding  anyone  responsible. 

The  Court:  You  mean  he  in  his  judgment  be- 
lieved  that   the   contract   of   Pioneer  was   binding 
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and  in  effect  until  January  8tli,  1957,  is  that  what 

you  mean? 

Mr.  Carr:  The  intent,  your  Honor,  is  this:  To 
establish  if  possible  that  Ashton-Mardian  Com- 
pany actually  held  Pioneer  responsible  for  this 
work  until  the  moment  the  new  contract  was  exe- 
cuted on  January  8th,  1957. 

The  Court:    He  may  answer  that. 

Mr.  Carr:  That  is  not  a  question  of  conclusion 
but  of  fact. 

A.  When  you  were  dealing  mth  the  president 
and  vice  president  of  two  separate  corporations, 
both  of  which  are  the  same  people,  you  aren't  split- 
ting hairs  quite  as  fine  as  you  would  be  if  you 
w^re  getting  into  an  entirely  new  [81]  organiza- 
tion. Our  agreement  Avith  Skorpick  and  Moore 
w^as  that  this  contract  would  not,  could  not,  be 
considered  binding  until  such  time  as  the  new 
surety  bond  was  issued  to  Construction  Materials 
Company,  and  the  only  way  w^e  had  of  governing 
this  thing  was  withholding  of  funds,  w^hich  we  did. 
Had  that  new  bond  not  been  issued,  the  chances 
are  we  would  have  had  at  that  time  to  go  back  to 
Skorpick  and  Moore  and  say,  ^^Here,  we  can't 
enter  into  this  contract  with  you.  You  can't  be 
bonded.  And  that  was  the  stipulation  under  which 
we  agreed  to  make  this  change." 

Q.  (By  Mr.  Carr)  :  Mr.  Ashton,  in  connection 
with  the  operation  there  at  Ajo  by  Pioneer  Con- 
structors and/or  Construction  Materials,  are  you 
familiar  with  the  name  of  Paul  A.  Sw^agerty? 
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A.     I  am. 

Q.     Who  is  he? 

A.  Ho  was  the  general  superintendent  for  Pio- 
neer Constructors  and  for  Construction  Mate- 
rials Company  on  the  subcontract  work  done  at 
that  project. 

Q.  He  began  with  Pioneer  and  continued  with 
Construction  Materials?  A.     That  is  correct. 

Q.     Who  was  West? 

A.  There  was  a  man  named  West  that  was 
working  in  the  capacity  of  labor  foreman  or  pow- 
derman,  some  tiling  dowm  there.   [82] 

Q.     Does  it  refresh  your  recollection? 

A.    Bill  West. 

Q.  Was  he  in  charge  of  the  drilling  and  blasting 
program?  A.    I  believe  he  was. 

Q.  Was  he  in  charge  for  Pioneer  before  No- 
vember 1,  1956?  A.    Yes,  he  was. 

Q.  And  for  Construction  Materials  Company 
afterwards  ? 

A.  If  I  remember  correctly  he  became  ill  on  the 
job  or  injured  or  something.  When  that  developed, 
I  am  not  absolutely  certain. 

Q.  Do  you  know  a  man  by  the  name  of  Thomas 
J.  Dietzman?  A.     I  do. 

Q.     What  is  his  job? 

A.  If  my  memory  is  correct,  T  understood  he 
went  down  tliere  to  work  somewliat  in  the  capacity 
of*  i\  i}:vi\(]v  foreman,  ])ut  whotluM-  lie  actually  did 
that  oi-  not,  T  doiTt  know.  TT(^  is  an  equipment  o])- 
erator,  an  operating  engineer. 
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Q.     Did  he  work  for  Pioneer? 

A.     I  believe  he  worked  for  Pioneer. 

Q.  And  continued  to  work  when  Construction 
Materials  took  over  the  job? 

A.  I  just  can't  answer  that  last  question.  I  don't 
know  for  sure  if  he  was  there  that  long  or  not,  but 
I  know  he  was  on  the  job  when  the  job  started. 

Q.     H.  Creswell.  Do  you  know  who  he  is?  [83] 

A.     I  know  an  H.  Creswell. 

Q.     Was  he  working  on  this  Ajo  job? 

A.     I  don't  believe  he  was. 

Q.    Who  was  he  employed  by? 

A.  He  was  employed  by  Construction  Materials 
Company  as  their,  I  understand,  I  think  he  still 
works  in  the  same  capacity;  he  is  managing  their 
ready-mix  concrete  delivery  operation. 

Q.    Do  you  know  Leo  Traffin? 

A.     No,  I  don't. 

Q.     L.  L.  Witt? 

A.     I  don't  know  him.  I  do  not. 

Mr.  Catlin :    Do  you  have  many  more  ? 

Mr.  Carr:    I  think  that  is  about  all  the  names. 

Q.     (By  Mr.  Carr):     Bill  Knight? 

A.     I  don't  know  him. 

Q.    B.  Taylor  Wilkie? 

A.     I  know  Mr.  Wilkie. 

Q.  What  position  did  he  hold  with  what  com- 
pany? 

A.  To  my  knowledge  he  was  the — he  worked  in 
the  capacity  of  equipment  repair  and  parts  ex- 
peditor  in  the  shop  for  Pioneer  Constructors. 
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Q.    Did  he  ever  work  for  Construction  Materials  ? 

A.  I  imagine  that  he  has  because  they  share  the 
same  shop,  but  I  don't  know  just  who  was  paying 
him.  [84] 

Q.  Now,  Mr.  Ashton,  do  you  recall  a  telephone 
conversation  with  me  acting  as  attorney  for  Apache 
Powder  Company  on  March  19,  1957? 

A.  I  recall  a  telephone  conversation  with  you, 
but  I  don't  recall  the  date. 

Q.  Do  you  recall  that  I  told  you  that  the  Pioneer 
owed  Apache  money  for  the  job  at  Ajo  and  we  dis- 
cussed the  matter  and  told  you  that  I  had  called 
Mr.  Mardian  and  Mr.  Mardian  had  suggested  my 
talking  with  you? 

A.    I  believe  I  recall  that. 

Q.  Do  you  recall  that  after  discussing  the  matter 
with  me  you  requested  that  I  talk  to  Mr.  Catlin, 
the  Ashton-Mardian  attorney? 

A.     I  believe  that's  right. 

Q.  Would  you  say,  Mr.  Ashton,  that  the  tele- 
I)hone  conversation  wasn't  held  on  March  19,  1957? 

A.    I  would  not  say  it  wasn't,  no. 

Q.  In  that  conversation  do  you  recall  whether  or 
not  I  told  you  that  Pioneer  Constructors  owed 
Apache  Powder  Company  $25,312.60  for  explosives 
and  blasting  supplies  delivered  at  Ajo  and  used  at 
Ajo  and  that  was  the  balance  due  at  the  time? 

A.  I  don't  remember  specifically  the  amount.  I 
remember  it  was  in  the  $20,000  figure. 

Mr.  Carr:  May  we  have  this  marked  for  identi- 
cation,  please?  [85] 
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(Plaintiff  Apache's  Exhibit  No.  1  marked  for 
identification.) 
Q.  (By  Mr.  Carr)  :  Mr.  Ashton,  I  hand  you 
Plaintiff  Apache's  Exhibit  No.  1  for  identification 
which  appears  to  be  a  photostatic  copy  of  a  letter 
from  Mardian  Construction  Company  to  you  dated 
March  19,  1957.  Kindly  examine  it  and  state 
whether  or  not  you  recall  receiving  that  letter  from 
Mr.  Mardian. 

A.  I  received  this  letter.  It  has  our  stamp  right 
on  it. 

Q.  Ashton  Building  Company  was  the  former 
name  of  the  Ashton  Company,  Contractors  and 
Engineers?  A.     That's  right. 

Mr.  Carr:    We  offer  this  in  evidence. 

Mr.  Johnson:  No  objection  for  admitting  it  for 
what  it  is  worth.  If  it  be  offered  as  a  notice  under 
the  Miller  Act,  certainly  we  object  to  it  in  that 
capacity,  on  the  grounds  it  doesn't  purport  to  com- 
ply with  the  terms  of  the  Miller  Act. 

The  Court:  Does  anybody  have  any  objection  for 
any  purpose  ? 

(No  response.) 

The  Court:    It  may  be  received. 

Mr.  Johnson:    My  objection 

The  Court:    I  understood  nobody  objected. 

Mr.  Johnson:  I  object  on  the  grounds  of  it  l^eing 
offered  for  that  purpose. 

The  Court:  I  asked  a  moment  ago  if  anybody 
had  any  [86]  objections  for  any  purpose  and  there 
was  no  answer,  so  I  admitted  it. 
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Mr.  Johnson:  I  will  make  no  objection  at  this 
time. 

The  Court :    Very  well. 

(Plaintiff  Apache's  Exhibit  No.  1  marked  in 
evidence.) 

Q.  (By  Mr.  Carr) :  Mr.  Ashton,  do  you  at  this 
time  recall  whether  or  not  the  original  or  a  copy  of 
that  letter  was  sent  to  anyone  by  you  ? 

Mr.  Catlin:  For  the  purposes  of  tiying  to  cut 
down  on  time,  I  think  it  can  be  stipulated  that  a 
copy  or  the  original,  I  forget  which,  was  sent  by  me 
as  representing  Ashton-Mardian  Company  to  the 
Hartford  Accident  &  Indemnity  Company. 

Mr.  Carr:  Thank  you,  sir.  We  will  accept  that 
stipulation. 

Mr.  Johnson :  We  will  admit  we  received  such  a 
communication. 

The  Court :    The  record  ^vill  show  the  stipulation. 

The  Witness:  I  must  say  that  I  didn't  know 
that. 

Q.  (By  Mr.  Carr)  :  Has  the  work  on  the  A  jo 
job  now  been  completed? 

A.     I  believe  everything  is  completed. 

Q.  Has  there  been  any  final  settlement  with  the 
GoveiTiment  on  the  job?  A.     There  has  not. 

Mr.  Carr:    That  is  all.  [87] 

Cross  Examination 
Q.     (By  Mr.  Johnson)  :     Mr.  Ashton,  I  assume 
Mr.  Mardian  was  not  an  agent  or  a  representative 
of  Apaehi^  Powder  Company  in  any  sense  of  the 
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word?  A.     Not  to  my  knowledge. 

Q.  He  was  on  your  side  of  the  project  as  an 
associate  of  yours  on  this  project? 

A.     He  was. 

Q.  By  this  letter  of  March  19th,  he  was  simply 
stating'  to  you  that  somebody  connected  with  Apache 
had  orally  notified  him  over  the  telephone  somebody 
owed  him  some  money? 

A.  This  is  a  foiTQ  of  inter-office  correspondence, 
you  might  say. 

Q.  I  believe  you  stated  in  your  telephone  con- 
versation on  January  29th  with  a  representative  of 
Armco  people,  you  said  that  there  was  some  bond 
coverage  which  would  protect  Armco  ? 

A.    What  date  is  this? 

Q.  January  29th,  was  that  conversation  you  had 
with  a  representative  of  Armco? 

The  Court:    I  believe  March  11th. 

Mr.  Johnson:    March  11th,  that's  right. 

Q.  (By  Mr.  Johnson)  :  In  your  conversation  on 
March  11th  you  stated  there  was  a  bond  that  would 
protect  Armco,  is  that  correct,  I  think  you  testi- 
fied? [88]  A.     I  believe  that  is  correct. 

Q.  What  bond  did  you  have  reference  to  when 
you  made  that  statement? 

A.  I  was  referring  to  the  bond  we  had  with  the 
Hartford. 

Q.  You  were  aware  of  the  fact  that  Hartford 
bond  only  protects  you?  There  is  nothing  in  its 
terms  that  runs  to  anybody  besides  Ashton- 
Mardian,  is  that  correct? 
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A.     If  it  protects  me  it  would  protect  them. 

Q.  You  are  aware  of  the  fact  that  the  bond 
indemnifies  you  for  any  loss  you  sustained? 

A.  I  think  so.  We  just  pay  money  to  the  bond- 
ing company.  We  never  seem  to  get  any  from  them, 
never  have. 

Q.  I  believe  you  stated  in  response  to  several 
questions  something  to  the  effect  that  you  might 
have  held  Pioneer  Constructors  responsible  on  this 
job  until  the  Construction  Materials  contract  was 
actually  signed.  As  a  matter  of  fact,  nothing  ever 
came  up  between  these  dates  which  caused  you  to 
take  any  action  which  caused  you  to  hold  anybody 
responsible,  did  it?  A.     I  believe  that's  right. 

Q.  The  work  was  going  on,  there  weren't  any 
hitches  and  nothing  was  going  wrong,  so  you  didn't 
have  any  occasion  to  know  exactly  who  to  hold 
responsible  in  case  something  went  wrong  and  some 
question  came  up? 

A.     I  believe  you  are  right.  [89] 

Q.  I  assume  you  have  no  personal  knowledge 
whatever  as  to  how  the  people  on  the  job,  the  rep- 
resentatives of  the  subcontractor,  whichever  sub- 
contractor it  might  have  been,  how  they  were  deal- 
ing with  regard  to  their  materialmen  or  suppliers 
in  regard  to  their  orders  or  checks  or  anything  of 
that  kind,  whether  they  were  dealing  as  Construc- 
tion Materials  or  Pioneer?  A.     No  knowledge. 

Q.  It  was  entirely  outside  youi-  knowledge.  Do 
you  know  their  payrolls  were  being  handled? 
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A.  I  doirt  personally  know  how  tlie  payrolls 
were  being  handled. 

Q.  I  believe  you  said  yon  made  your  last  pay- 
ment to  Pioneer  Constructors  on  November  26th  ? 

A.     I  believe  that  is  correct. 

Q.  That  paid  for  everything  done  on  the  jol> 
up  until  October  31st?  A.     That's  right. 

Q.  Normally  you  would  have  made  another  pay- 
ment during  the  month  of  December  for  another 
month's  work?  A.     We  normally  would  have. 

Q.  And  the  reason  you  didn't  was  that  you 
didn't  have  a  contract  with  Construction  Materials 
and  Pioneer  was  off  the  job,  so  you  didn't  know 
who  to  pay  it  to,  is  that  right? 

A.     No.  I  wouldn't  say  that  necessarily. 

Q.    What  was  your  reason  for  not  paying  it? 

A.  The  reason  was  that  we  had  an  agreement 
that  all  work  done  after  October  31st  should  be 
done  by  Construction  Materials  Company,  provid- 
ing they  were  able  to  furnish  us  with  a  contract  and 
a  surety  bond  for  the  completion  of  this  contract. 

Q.  For  all  you  knew  it  was  being  done  by  Con- 
struction Materials? 

A.  For  all  we  knew  it  was  being  done  by  them. 
We  had  no  access  to  their  accounting  procedures  or 
payroll  or  checking  accounts  or  anything. 

Q.  Anyway  you  had  enough  information  it  be 
deemed  done  by  Construction  Materials  but  you 
didn't  want  to  pay  the  money  to  Pioneer  Construc- 
tors, isn't  that  correct? 

A.     The  terms  of  the  agreement  we  had,  we  just 
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weren't  going  to  pay  any  money  to  anybody  imtil 

this  thing  was  settled. 

Q.  Did  Pioneer  submit  any  bills  to  you  during 
that  time  for  any  of  the  work  done  through  Novem- 
ber or  December  on  any  claims? 

A.     I  don't  believe  they  did. 

Q.  Do  you  remember  during  the  early  part  of 
February,  1957  having  a  telephone  conversation 
with  Mr.  Taylor  of  Hartford? 

A.     I  recall  such  a  conversation. 

Q.  Do  you  recall  making  the  statement  during 
that  conversation  that  Pioneer  Constractors'  con- 
tract had  terminated  on  the  31st  and  Constiiiction 
Materials  had  been  on  since  then  [91]  and  there  had 
been  no  claims  filed  under  the  Miller  Act  ? 

Mr.  Thompson:  I  am  going  to  object  to  that  as 
far  as  Armco  is  concerned  as  hearsay. 

The  Court:  He  may  answer  the  question.  It  isn't 
binding  on  Amico. 

Mr.  Thompson:    Then  I  have  no  objection. 

My.  Johnson:  Do  you  want  the  question  re- 
peated? 

The  Witness:    Yes. 

(The  last  question  road  by  the  reporter.) 

^fr.  Catlin:  Before  he  answers,  to  review  your 
Honor's  ruling,  I  am  wondering  which  case  we  are 
in  now.  If  it  is  not  going  in  on  either  Apache  or 
Armco,  it  is  apparently  going  into  tlie  third  facet 
of  the  case  Ix^tween  Hartford  and  Ashton- ■\rardian. 

ifr.  Johnson:  If  your  Honor  please,  I  will  ex- 
])lni]i  that  it  is  strictly  cross  examination  on  Apaclie 


The  Asliton  Company,  Inc.,  et  ah  143 

(Testimony  of  Harold  Ashton.) 
and  Annco  for  this  reason:  The  witness  has  given 
considerable  evidence  as  to  what  the  relationship 
was  between  these  parties  on  October  31st  and  the 
first  i)art//  of  January.  I  can  introduce  this  state- 
ment as  a  relationship  of  what  this  witness  consid- 
ered this  rc^lationship  to  be  which  has  been  gone 
into. 

Mr.  Thompson:  I  don't  think  that  conversation 
with  the  Hai-tf  ord  man  should  be  binding  on  Armco. 

Mr.  Johnson :    It  is  binding  on  the  witness. 

The  Coui-t:  I  have  permitted  him  to  answer. 
"What  date  [92]  is  this  conversation? 

Mr.  Johnson:  It  was  during  the  first  week  in 
Felniiary.  I  don't  have  the  exact  date. 

The  Witness:  I  don't  recall  the  conversation,  but 
under  the  circumstances  I  don't  see  any  reason  I 
wouldn't  have  made  such  a  statement.  I  might  and 
might  not  have.  I  don't  recall  the  conversation  that 
precisely. 

Q.  (By  Mr.  Johnson) :  It  is  possible  you  made 
such  a  statement? 

A.     I  think  it  is  possible. 

Q.     Or  substantially  such  a  statement? 

A.  I  could  have  very  easily  made  such  a  state- 
ment. I  don't  know  what  difference  it  made  to  the 
Hartford.  They  dated  the  bond  on  the  1st  of  No- 
vember. I  don't  know  why  I  would  want  to  be  con- 
cealing such  information. 

Mr.  Johnson :  I  move  the  last  answer  be  stricken 
as  not  responsive. 

The  Court :    It  may  stand. 
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Mr.  Johnson :    I  believe  that  is  all. 

Cross  Examination 

Q.  (By  Mr.  Fickett)  :  Mr.  Ashton,  you  said  that 
it  was  the  latter  part  of  November,  1956  when  you 
conversed  with  Joe  Skorpiek  and  Tom  Moore,  they 
were  then  the  president  and  vice  president  of  [93] 
Pioneer  Constructors.  They  didn't  make  any  such 
statement  to  you  during  that  conversation,  did 
they? 

A.  No.  I  don't  think  anyone  asked  me  if  they 
did. 

Q.  The  only  thing  that  you  base  that  on  is  that 
they  were  the  president  and  vice  president  of  that 
corporation  when  the  contract  was  signed  and  you 
never  received  any  information  to  the  contrary? 
That  is  all  you  base  it  on,  isn't  that  right? 

A.     I  think  that  is  all  I  could  base  it  on. 

Mr.  Fickett:    That  is  all. 

Direct  Examination 
Q.  (By  Mr.  Catlin)  :  There  is  only  one  thing  I 
would  like  to  ask  Mr.  Ashton  and  I  would  like 
purely  for  clarification,  I  am  not  sure  there  is  a 
misapprehension  among  attorneys  here  just  how 
this  type  of  contract  works  or  not.  Mr.  Ashton,  the 
fact  that  the  contract  as  dra^vn  with  Pioneer,  T  am 
referring  to  Plaintiff  Armco's  Exhibit  No.  6,  has 
the  fi.e:ure  $401,217.83.  Does  that  have  any  rela- 
tionshi])  as  to  the  actual  amount  of  money  that 
might  be  ])aid  iiiidei-  this  particular  contract  except 
for  the  fact  that 
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A.  Had  they  completed  the  work,  that  would 
have  been  the  amount  of  money  they  would  have 
been  paid.  [94] 

Q.    With  the  exact  amount? 

A.    With  the  exact  amoimt  of  units. 

Q.    Of  units?  A.    Yes. 

Q.  But  the  units  vary  on  this  contract,  do  they 
not  ?  A.    Yes. 

Q.     They  could  have  conceivably  been  paid  $500,- 

000  or  $300,000  under  this  same  contract,  depending 
on  the  difference  in  the  units  ? 

A.  They  could  have.  It  is  rare  it  would  vary 
that  much,  but  this  is  not  a  specific  lump  sum 
amount. 

Q.  This  is  not  a  lump  sum  contract;  neither  one 
are  lump  sum  contracts?  A.     No. 

Mr.  Catlin:     No  further  questions  at  this  time. 

1  reserve  the  right  to  call  Mr.  Ashton  on  direct 
examination  again  if  necessary. 

The  Court :    You  may  step  down,  Mr.  Ashton. 

(Witness  excused.) 

Mr.  Catlin:  May  I  ask  the  Court  and  the  other 
attorneys:  Mr.  Ashton,  it  is  imperative  for  him  to 
be  in  Gila  Bend  tomorrow.  T\Tiether  they  think 
they  will  want  Mr.  Ashton  again  tomorrow  or  not. 
I  am  asking  your  indulgence  because  it  is  vitally 
important  Mr.  Ashton  be  in  Gila  Bend  [95]  tomor- 
row. He  can  return  on  Thursday  if  you  think  it  is 
going  that  long. 
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Mr.  Cam  As  far  as  we  know  now,  we  won't 
want  him  for  any  fui^ther  questions. 

Mr.  Thompson:  The  same  is  true  as  far  as 
AiTQCO  is  concerned,  as  of  the  present  time  I  know 
of  no  particular  reason  we  should  want  to  examine 
him  further. 

Mr.  Johnson:  Also  true  as  far  as  we  are  con- 
cerned. 

Mr.  Fickott:    True  as  far  as  we  are  concerned. 

The  Court:    Will  you  need  him,  Mr.  Catlin? 

Mr.  Catlin:    I  don't  think  so. 

The  Court:    All  right. 

Mr.  Catlin:  He  can  be  excused  and  he  will  not 
be  in  the  courtroom  tomorrow  and  if  anybody 
needs  him,  he  can  return  on  request  on  Thursday. 

Mr.  Thompson:  That  is  acceptable  as  far  as  I 
am  concerned. 

Mr.  Carr:    Acceptable. 

The  Court:    Mr.  Ashton  is  excused  then.  [96] 

*  -jf  *  ^  * 

Mr.  Thompson:  At  this  time  Plaintiff  Armco 
rests,  your  Honor. 

Mr.  Carr:    Is  J.  E.  Skorpick  in  the  courtroom? 

(No  response.) 

Mr.  Carr:    Is  Mr.  Simmons  in  the  courtroom? 
The  Court:    Do  you  want  to  call  Mr.  Simmons? 
Mr.  Carr:    Yes,  your  Honor.  I  will  call  Mr..  Sim- 
mons. 
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MELVIN  J.  SIMMONS 
called  as  a  witness  herein,  having  been  first  duly 
sworn  to  state  the  truth,  the  whole  truth  and  noth- 
ing but  the  truth,  testified  on  his  oath  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Carr)  :  Your  name  is  Melvin  J. 
Sinmions?  A.    Yes,  sir. 

Q.     Where  do  you  reside,  Mr.  Simmons? 

A.     3338  North  Chapel,  Tucson,  Arizona. 

Q.  You  hold  a  position  at  this  time  with  Con- 
struction Materials  Company?  A.     Yes,  sir. 

Q.     What  position  is  that? 

A.     Office  manager  and  secretary. 

Q.     Are  you  also  the  treasurer  of  the  company? 

A.    Yes,  sir. 

Q.  How  long  have  you  been  office  manager,  sec- 
retary and  treasurer  of  Construction  Materials? 

A.  I  don't  recall  the  date,  sometime  in  '55,  I 
believe. 

Q.     For  several  years  then?  [103] 

A.    Yes,  sir. 

Q.     Prior  to  March  30,  1956?  A.     Yes,  sir. 

Q.  Are  you  now  an  officer  of  Pioneer  Construc- 
tors? A.     No,  sir. 

Q.  On  March  30,  1956  were  you  an  officer  of 
Pioneer  Constructors?  A.    March  30,  1956? 

Q.    Yes. 

A.     I  don't  believe  so,  no.  Wait  a  minute.  1956? 

Q.     '56.  A.     Yes,  I  believe  I  was. 

Q.  What  was  your  position?  Were  you  officer  of 
the  corporation? 
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A.  Assistant  secretary,  but  the  period  of  time  I 
don't  know  offhand. 

Q.  Wlien  did  they  terminate  your  position  as 
assistant  secretary  of  Pioneer? 

A.  As  far  as  I  know,  it  terminated  when  I 
went  off  the  payroll  sometime  in,  I  believe  in  Octo- 
ber or  the  first  part  of  October,  I  believe. 

Q.     1956?  A.    Yes,  sir. 

Q.  Did  you  resign  as  an  officer  of  the  corpora- 
tion? 

A.  Yes.  Not  in  writing  but  by  conversation, 
yes,  sir.  [104] 

Q.  On  March  30,  1956  were  you  also  assistant 
treasurer  of  Pioneer?  A.     No. 

Q.  On  that  date  were  you  an  office  manager  for 
Pioneer?  A.    Yes. 

Q.  On  that  date  did  Pioneer  and  Construction 
Materials  occupy  the  same  offices  ? 

A.     They  did. 

Q.    Who  were  the  other  officers  of  Pioneer? 

A.  Other  than  J.  E.  Skorpick  and  T.  E.  Moore, 
I  think  William  Nanini.  I  believe  William  Nanini 
was  the  other  officer. 

Q.    Wliat  was  Mr.  Skorpick 's  ix)sition? 

A.     At  tliat  time  he  was  president. 

Q.     And  Mr.  Moore's? 

A.     Vice  president. 

Q.  Did  they  liold  positions  as  officers  with  Con- 
struction Mateiials?  A.     They  did. 

Q.     Wlini  were  tliose  ])ositions? 

A.     President  and  vice  president. 
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Q.  Skorpick  was  president  and  Mr.  Moore  was 
vice  president?  A.     Yes,  sir. 

Q.  Pioneer  and  Constniction  Materials  occupied 
the  same  offices  on  March  30,  '56,  did  they  not? 

A.     Yes,  sir. 

Q.    And  had  the  same  addresses  as  a  result? 

A.  I  believe  they  used  a  different  box  number, 
but  it  was  the  same  address. 

Q.     Did  they  have  the  same  telephone  numbers? 

A.     Yes,  sir. 

Q.  You  had,  in  fact,  a  smtchboard  serving  all 
of  the  two  companies  and  all  employees  in  those 
companies  there?  A.     That's  right. 

Q.  Did  that  situation  exist  as  to  the  same  offices 
and  same  telephone  imtil  November  1,  1956  ? 

A.  Yes.  They  had  the  same  office  and  same  tele- 
phone was  used  I  believe  on  November  1,  or  Octo- 
ber 31  I  should  say. 

Q.     Did  it  continue  after  that  period  ? 

A.  Some  of  Pioneer's  stufE  remained  in  the 
building,  yes,  but  Pioneer  did  not  do  any  work 
after  October  31st. 

Q.  After  October  31,  1956,  did  you  receive  and 
open  the  mail  addressed  to  Pioneer  Constructors? 

A.  I  don't  recall  whether  I  did  or  the  girl  that 
they  sent  in  from  Chicago  did.  I  believe  the  one 
they  sent  in  from  Chicago  opened  the  Pioneer  mail. 

Q.     It  was  shown  to  you? 

A.     I  believe  it  passed  over  my  desk,  yes. 

Q.  That  condition  continued  until  after  March 
12,  1957,  did  it  not?  [106] 
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A.  I  do  not  know  what  date,  how  long  it  con- 
tinaed« 

Q.  You  jnst  stated  that  after  November  1  or 
October  31,  1956  the  mail  addressed  to  Pioneer  was 
opened  by  you  or  tiie  ofl&ce  girl  and  passed  across 
your  desk? 

A,  I  say  I  may  have  seen  it  but  I  did  not  open 
the  mail,  as  far  as  I  know. 

Q.    But  you  saw  the  mail? 

A-    Yes.  I  believe  I  saw  it. 

Q.    And  the  girl  in  the  office  opened  it? 

A.    That's  right 

Q.    How  long  did  that  practice  continue  ? 

A.  That  I  do  not  know  just  how  long  it  contin- 
ued. It  continued  for  a  short  time  in  which  then  I 
believe  Mr.  Catrin  came  in  along  with  the  girl  he 
had  sf^nt  in  before  and  which  he  took  care  of  all  the 
mail  that  came  in  for  Pioneer. 

Q.    You  neier  saw  it  thereafter? 

A.  Xo,  sir.  Only  in  case  it  was  lying  on  thf-  df  -k 
there  that  they  were  occupying. 

Q.  Mr.  Catrin  and  this  girl  you  spoke  of  occu- 
pir^d  the  same  office? 

A.  The  same  room  in  the  building,  put  it  that 
way.  ^J'ot  in  the  same  officf^  There  are  different 
rrx>ms  in  the  building. 

Q.    Different  rooms  adjoining? 

A.    Yes,  sir. 

Q.  Mr.  Simmons,  do  yon  know  Paul  A.  Swrur- 
erty?  [KfJ]  A.    I  do. 

Q.    Was  he  employed  by  Pioneer  Constructors? 
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A.    He  was. 

Q.  After  Construction  Materials  took  over  the 
contract,  lie  was  employed  by  Construction  Mate- 
rials? A.    He  was. 

Q.     He  ordered  the  material  for  the  Ajo  job? 

A.    Ninety  per  cent  of  the  time,  yes. 

Q.  Specifically,  did  he  order  the  material  from 
Apache  Powder  Company  after  Jime  24,  1956? 

A.  I  don't  know  the  date,  but  I  am  sure  he  did 
most  or  all  of  the  ordering  from  Apache  Powder 
Company  or  anybody  else. 

Q.  Up  until  October  31,  1956  did  you  receive 
so-called  factory  orders  from  Apache  Powder  Com- 
pany for  the  orders  put  in  by  Mr.  Swagerty  ? 

A.  I  don't  believe  I  follow  just  exactly  what  you 
mean  by  factory  order. 

Q.  Did  Mr.  Swagerty  give  you  any  written  mem- 
orandum of  the  orders  he  gave  to  Apache  Powder 
Company  ? 

A.  I  don't  recall.  We  had  a  purchase  order  sys- 
tem that  probably  was  in  effect,  but  I  don't  recall. 

Q.  Did  those  Apache  Powder  Company  factory 
orders  mailed  to  Pioneer  come  across  your  desk  as 
part  of  your  duties  as  office  manager? 

A.     Yes.  They  would  come  across  my  desk.  [108] 

Q.  Was  there  a  man  by  the  name  of  West  em- 
ployed on  the  A  jo  job?  A.     Yes. 

Q.    What  is  his  full  name  ? 

A.     All  I  knew  him  by  is  W.  D. 

Q.    W.  D.  West? 

A.     Yes,  I  think  that  is  correct. 
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Q.  Was  he  employed  by  Pioneer  Constructors 
before  the  change  over  on  the  subcontract? 

A.     Yes. 

Q.  At  the  time  of  the  change  over  he  was  con- 
tinued as  an  employee  of  Construction  Materials? 

A.    Yes,  sir. 

Q.  Do  you  know  a  man  by  the  name  of  Thomas 
J.  Dietzman?  A.    Yes,  I  knew  Thomas. 

Q.     What  was  his  position  at  the  Ajo  job? 

A.  It  varied  from  grade  foreman  to  equipment 
operator. 

Q.  Was  he  originally  employed  by  Pioneer  Con- 
structors ?  A.    Yes. 

Q.  Did  he  continue  to  work  through  at  the  time 
of  the  change  over  and  as  an  employee  of  Con- 
struction Materials?  A.     I  don't  believe  so. 

Q.  You  believe  his  position  terminated  at  what 
time,  to  the  best  of  your  recollection? 

A.  I  have  no  records  to  show.  I  know  from  what 
I  am  [109]  looking  through,  my  records,  he  wasn't 
on  Construction  Materials  payroll  that  I  can  see. 

Q.  Do  you  know  a  man  by  the  name  of  H.  Cres- 
well?  A.    Yes. 

Q.     What  position  did  he  hold  on  the  Ajo  job? 

A.     He  didn't  hold  any  position  on  the  Ajo  job. 

Q.     Who  Avas  he  employed  by? 

A.     Construction  Materials  Company. 

Q.  What  was  his  position  with  Construction  Ma- 
terials? 

A.  As  manage^'  in  charge  of  the  ready-mix  de- 
partment. 
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Q.  Was  he  an  officer  of  Pioneer  Constructors  on 
August  29th,  1956?  A.     No. 

Q.     L.O.Hill?  A.    I  don't  recall. 

Q.     Leo  Mather  or  Trotter? 

A.  I  don't  recall  that  name.  They  must  be 
laborers. 

Q.    L.L.Witt? 

A.  L.  L.  Witt,  I  don't  know  his  capacity,  I  do 
know  he  was  on  the  job. 

Q.    Wlio  was  he  first  employed  by? 

A.  I  don't  know  if  he  worked  for  Pioneer  or 
not,  but  I  have  seen  him  on  Construction  Materials 
records. 

Q.     Bill  Knight? 

A.  I  remember  all  right.  Bill  Knight  was  work- 
ing with  [110]  Mr.  West. 

Q.  He  was  originally  employed  by  Pioneer  Con- 
structors? A.     Yes.  I  think  he  was. 

Q.  Then  continued  on  the  job  after  the  change 
over  of  Construction  Materials? 

A.     I  don't  know.  I  didn't  notice  his  name. 

Q.     D.  Taylor  Wilkie,  do  you  know  him? 

A.     Yes,  sir. 

Q.    What  position  did  he  hold? 

A.    I  guess  you  would  call  him  parts  expeditor. 

Q.  Was  he  originally  employed  by  Pioneer 
Constructors?  A.     Yes,  sir. 

Q.  And  carried  over  onto  Construction  Materials 
payroll? 

A.  I  believe  we  had  him  on  Construction  Mate- 
rials payroll  for  awhile. 
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A.    Yes^  sir, 

Q.    I  believe  we  iisketi  for  tvU  the  jKivroll  ivconis 
and  Touehers  of  Construction  Materials  Comptmy 
ri  the  Ajo  job  for  [112]  the  months  of  November 
ad  December  of  *56  and  Ji:uiuarv  of  ^li 
A.     Yes^  sir. 

Q.     IHd  you  bring  those  with  youf 
A.     Yes^  sir* 

Q.    Were  you  ever  actually,  ever  hav~e  occasion 
^  actually  be  on  the  site  of  the  so-civlled  Ajo  job  f 
A.    Yes*  I  was  there. 
Q.    At  what  times  were  you  on  that  site  if 
A.    I  doift  recall  the  exact  dates.  Ttiere  were  sev- 
eral tuTies  I  wjis  there.  I  know  one  time  ^>iirticuUvr 
w:i^  1  ivmenil>er  was  ar^>und  April  15th  besides  two 
r  three  other  times  before  then. 
Q.    April  15th  of  what  yearf  A.    '57. 

Q.    Were  you  there  on  the  Ajo  job  in  any  time 
during  19561  A.    TVice. 

Q.     Po   you  know  whetu   at   what   times   those 
were^ 

A.     No*  I  don't.  One  was  ;SepteuiI>er  souu^tuuo. 
Q.    By  which  com{Kuv\^  were  you  employed  at 
liat  time  f  A.    Pioneer  Constructors. 

Q.    Wliat  wiis  the  other  time  you  were  there? 
A.    I  went  over  twice,  I  believe  it  wiis.  I  w^is 
lere  once  in  Jtuiuary  I  l>elieve  mid  April 
Q.    Tliat  was  when  you  were  an  employiH^  of 
what  company  ?  [113^ 

A.    Construction  Matcuuil^. 

Q.     Mr.  Sinmions.  vou  have  testitlcd  hciv   I  be- 
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lieve  that  you  were  an  employee  of  Pioneer  Con- 

stiiictors  up  to  a  point  in  October?  A.    Yes. 

Q.     1956,  is  that  correct?  A.    Yes,  sir. 

Q.    Who  fired  you? 

A.  I  would  say  Mr.  Nanini  just  said,  ^^That  was 
it,  that  was  all." 

Q.  ^Hien  were  you  first  informed  that  you  were 
no  longer  to  be  an  employee  of  Pioneer  Construc- 
tors? 

A.  Well,  it  was  in  October  that  they  told  me 
there  would  be  no  more  payroll  after  October  31st 
on  anyone. 

Q.  Wlio  gave  you  instructions  in  your  capacity 
as  an  employee  of  Constmction  Materials  Com- 
pany? A.    Mr.  Skorpick. 

Q.  Does  that  apply  both  before  November  1st 
and  during  the  period  prior  to  November  1st  and 
subsequent  to  November  1st  also  ?  A.    Yes,  sir. 

Q.  Did  you  prepare  the  payroll  records  and  the 
other  records  of  the  Construction  Materials  Com- 
pany pursuant  to  instructions  from  Mr.  Skorpick? 

A.     Yes,  sir.  [114] 

Q.  When  and  by  whom  were  you  informed  that 
Construction  Materials  was  taking  over  tlie  ])alance 
of  the  work  at  the  Ajo  job? 

A.  I  don't  know  the  exact  date,  l)nt  it  was  ])rior 
to  November  1st. 

Q.  Were  you  present  at  any  discussions  between 
officers  of  tlu^  two  corporations  regarding  the 
switch  over?  A.     No,  sir. 

Q.     Wliat   were  you   told   regarding   th(^   switch 
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over  at  the  date  you  do  not  remember  exactly  and 

l)y  whom? 

A.  I  was  told  by  Mr.  Catrin  that  Pioneer  pay- 
roll would  cease  as  of  October  31st  and  there  would 
1)0  no  more  payroll  for  Pioneer  Constructors  and  I 
was  told  by  Mr.  Skorpick  that  we  were  goin^^  to 
carry  on  and  take  over  this  job. 

Q.  With  regard  to  the  individual  employees  on 
the  Ajo  job,  were  there  any  instructions  given  you 
as  to  what  to  do  about  them?  A.     No,  sir. 

Q.  Then  what  did  you  do  about  the  individual 
employees  on  the  Ajo  job  who  were  employees  of 
Pioneer  at  that  point? 

A.  Those  that  Mr.  Swagerty  sent  time  tickets 
okayed  by  him,  I  paid  them  by  Construction  Mate- 
rials check. 

Q.  In  other  words,  there  was  a  lag — ^what  is  the 
payroll  period  ? 

A.  Every  week.  The  first  of  the  week  and  the 
end  of  the  [115]  week. 

Q.  In  other  words,  there  was  a  lag  of  only  one 
week  between  the  time  that  during  which  time  you 
may  or  may  not  have  known  who  the  employees  of 
Construction  Materials  were  on  the  Ajo  job? 

A.  That^s  right.  It  w^ould  have  been  less  than 
that,  because  the  time  tickets  sometimes  came  in  in 
the  middle  of  the  week. 

Mr.  Catlin :  May  I  ask  your  Honor  for  a  sugges- 
tion, or  would  there  be  any  objection  to  marking 
these  as  one  exhibit,  or  how  would  be  the  l:)est  from 
the  Court's  point  of  view? 


158  Apache  Powder  Company  vs. 

(Testimony  of  Melvin  J.  Simmons.) 

Mr.  Fickett:  Can  we  stipulate  as  to  the  sub- 
stance of  them? 

Mr.  Thompson:    What  are  they  dealing  with? 

The  Court:  We  will  take  the  afternoon  recess 
and  perhaps  you  gentlemen  can  agree  how  you  want 
to  handle  them. 

(Afternoon  recess.)  [116] 
(After  Recess.) 

Mr.  Catlin:  I  think,  your  Honor,  we  can  get  by 
with  just  a  few  questions  on  my  part. 

MELVIN  J.  SIMMONS 

previously   called   and   sworn,   resumed   the   stand 
and  testified  further  as  follows: 

Cross  Examination — (Continued) 

Q.  (By  Mr.  Catlin)  :  Mr.  Simmons,  by  whom 
was  Paul  Swagerty  employed  on  the  Ajo  job  on  the 
week  of  November  4th  and  November  10th? 

A.     Construction  Materials   Company. 

Q.     Did  he  receive  a  check  for  that  week's  work? 

A.     He  did. 

Q.     And  the  amount  of  the  check? 

A.     The  net  amount  of  that  check  was  $132.70. 

Q.  On  which  bank  was  that  check  written  and 
by  whom  was  it  signed? 

A.  It  was  written  on  tlie  Soutlu^-n  Ai*izona 
Bank  and  Trust  Company  to  the  account  of  Con- 
struction INTaterials  Company,  Construction  Mate- 
rials Dii-ision,  Check  No.  1108,  sign(Kl  by  J.  E. 
Skorpick  and  T.  E.  IMoore. 
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Q.  By  whom  was  Mr.  Paul  Swagerty  employed 
on  tlie  week  [117]  wliieh  encompasses  the  date  of 
December  4,  1956? 

A.  Construction  Materials.  December  4th'?  That 
is  December  4th? 

Q.     December  4th. 

A.     Construction  Materials. 

Q.  Was  Mr.  Swagerty  paid  for  his  work  dur- 
ing that  pai*ticular  week? 

A.     Yes,  he  was. 

Q.     By  whom  was  he  paid? 

A.  He  was  paid  by  Construction  Materials 
Company,  check  No.  1735  in  the  amount  of  $132.70 
net  drawn  on  the  Southern  Arizona  Bank  account 
of  Constiaiction  Materials  Company,  Construction 
Division. 

Q.  Has  Mr.  Swagerty  been  an  employee  of  Con- 
struction Materials  Company  from  November  4th, 
1956  until  an  arbitrary  date  which  I  will  mention 
as,  say.  May  1,  1957?  A.     Yes. 

Q.  Was  he  paid  for  his  labor  during  that  period 
of  time?  A.     Yes. 

Q.     By  whom? 

A.     Construction  Materials  Company. 

Q.  Do  you  know  whether  or  not — you  can  an- 
swer this  yes  or  no — Mr.  Swagerty  was  an  em- 
ployee of  Pioneer  Constructors  at  any  time  after 
November  4,  1956? 

A.     I  am  trying  to  think.     Repeat  that  again. 

Q.    Do  you  know  whether  or  not  Mr.  Swagerty 
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was  an  employee  of  Pioneer  Constructors  at  any 

time  subsequent  to  November  4th,  1956? 

A.     Do  I  know  whether  he  was? 

Q.    Yes. 

A.     Yes.     I  know  whether  he  was  or  not. 

Q.  Was  he  an  employee  of  Pioneer  Construc- 
tors at  any  time  after  that  date?  A.    No,  sir. 

Q.  Do  you  know  whether  or  not  Mr.  W.  F. 
Sager  was  an  employee  of  Construction  Materials 
Company  for  the  week  of  November  4th-November 
10th,  1956? 

A.  I  vrill  have  to  tak^  a  minute  to  check.  Yes, 
he  was. 

Q.     AVas  he  paid  for  his  labor  during  that  week? 

A.     Yes,  sir. 

Q.  What  was  the  amount  of  the  check  and  tlie 
number  of  the  check  and  the  l)ank  dra^vn? 

A.  The  amount  of  the  check  was  $160.77  net, 
check  No.  1164,  drawn  on  the  Southern  Arizona 
Bank  and  Tnist  Company,  Construction  [Materials, 
Construction  Division  Account. 

Q.  Was  Mr.  Sager  an  employee  of  the  Construc- 
tion Materials  Company?  A.     Yes,   sir. 

Q.  On  the  week  which  includes  the  date  of  De- 
cember 17,  1956? 

A.  There  must  have  been  one  of  those  that 
slipped  out  of  [119]  here.     Yes,  sir. 

Q.     Was  he  paid  for  his  lal)or  during  that  week? 

A.    He  was. 

Q.     By  what  cluH'k  and  what  l)ank? 

A.     Clieck  No.  1999,  amomit  $146.85,  drawn  on 
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tlu^    Southern   Arizona   Bank    &    Ti'iist    Company, 
i\e(H)unt  Construction  Materials,  Construction  Divi- 
sion. 

Q.  I  ask  you,  Mr.  Simmons,  and  answer  this 
yes  or  no,  whether  you  know  if  Mr.  Sager  at  any 
time  after  Novemljer  4,  1956  was  an  employee  of 
Pioneer  Constructors?  A.    Yes,  I  know. 

Q.  Was  he  such  an  employee  at  any  time  after 
NoATml)er  4,  1956?  A.     No. 

Q.  Were  Mr.  Swagerty  and  Mr.  Sager  both 
employees  of  Pioneer  Constructors  prior  to  No- 
vember 4,  1956? 

A.  I  know  Mr.  Swagerty  was  and  I  am  pretty 
sure  Mr.  Sager  was. 

Q.  Do  you  know  whether  or  not  Pioneer  Con- 
structors paid  any  of  the  payrolls  that  were  in- 
curred either  by  Construction  Materials  or  Pio- 
neer Constructors  on  the  Ajo  job  after  the  1st  day 
of  November,  1956?  I  beg  your  pardon,  strike 
that  and  correct  it  to  the  4th  day  of  November, 
1956. 

A.  Pioneer  Constructors  did  not  pay  any  of  the 
payroll  on  the  Ajo  job  after  November  4,  1956. 

Q.  Vflio  in  the  Pioneer  Constructors  organiza- 
tion, of  which  I  believe  you  were  an  assistant  sec- 
retary, paid  the  payrolls,  signed  the  payrolls  for  the 
month  of  October,  1956? 

A.  Well,  October,  '56,  the  payrolls  were  prob- 
ably signed  by  J.  E.  Skorpick  and  T.  E.  Moore 
and  might  have  been  some  signed  by  myself  dur- 
ing that  month. 
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Q.  Were  you  on  the  bank  account  as  a  signa- 
tory of  Pioneer  Constructors?  A.    Yes,  sir. 

Q.     Up  to  what  point? 

A.     I  believe  it  was  up  until  October  31st. 

Q.  Were  you  removed  from  the  signature  card 
from  the  bank  at  that  time  on  Pioneer  Construc- 
tors? A.     Yes,  sir. 

Q.  You  have  testified  that  you  were  instructed, 
I  believe,  by  Mr.  Skorpick  that  Construction  Mate- 
rials Company  was  to  pick  up  the  payrolls  on  the 
Ajo  job  effective  on  November  4th,  is  that  correct? 

A.    Yes,  sir. 

Q.  Was  any  explanation  given  to  you  at  that 
time  by  Mr.   Skorpick  for  this  change? 

A.  The  only  explanation  given  to  me  was  that 
Pioneer  Constructors  was  ceasing  operation. 

Q.  Do  you  have  any  way  of  pinpointing  the 
date  of  those  instnictions  to  you?  [121] 

A.  No.  I  know  for  a  positive  fact  they  would 
have  been  before  November  4th,  but  as  to  the 
exact  date,  I  don't  know. 

Q.  As  a  matter  of  practice,  when  are  the  pay 
checks  themselves  prepared — when  were  they  pre- 
pared during  the  week? 

A.  They  are  started  on  Saturday  following  the 
— which  is  the  last  day  of  the  week. 

Q.     TV^ion  are  they  delivered  to  the  employees? 

A.     Wednesday   of  the   following  week. 

Q.  Were  the  ])ay  checks  delivered  to  the  em- 
ployees for  the  work  of  the  week  of  November  4th, 
November  10th,  in  accordance  with  that  procedure? 
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A.     Yes,  sir. 

Q.  I  believe  you  stated  you  were  the  office  man- 
ager for  Construction  Materials  and  previously 
thereto  the  office  manage  for  Pioneer,  is  that  cor- 
rect? A.     Yes,  sii\ 

Q.  As  far  as  your  records  and  your  operations 
were  concerned  as  office  manager,  do  I  understand 
that  Construction  Materials  was  actually  on  the 
gromid  and  on  the  job  at  A  jo  starting  with  the 
week  starting  November  4th,  1956? 

A.    Yes,  sir. 

Mr.  Thompson:  Is  that  as  to  office  records  of 
Construction  Materials  ? 

Mr.  Catlin:  As  far  as  his  records  are  con- 
cerned.  [122] 

Mr.  Thompson:     All  right. 

The  Witness:     Yes,  sir. 

Q.  (By  Mr.  Catlin)  :  As  far  as  your  records 
are  concerned,  did  they  continue  on  that  jol)  until 
the  finish  of  the  work?  A.     They  did. 

Q.  Do  you  of  your  own  knowledge  know  of  any 
employee  of  Pioneer  Constructors  who  was  on  the 
job  at  A  jo  after  November  4,  1956? 

A.     I  know  of  none. 

Q.  Did  you  have  anything  to  do  with  the  change 
over  from  Pioneer  to  Construction  Materials  on 
the  A  jo  job  so  far  as  the  relationship  between 
either  of  those  corporations  and  the  Ashton-Mardian 
Company  was  concerned? 

A.  Not  actually,  only  just  from  bookkeeping 
and  accounting  records. 
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Q.  While  I  think  of  it,  is  it  your  duty  as  office 
manager  of  these  corporations  to  file  the  certified 
payrolls   with   the   Govermnent?  A.    Yes. 

Q.     Was  that  done?  A.     Yes,  sir. 

Q.  What  was  the  last  payroll  which  was  certi- 
fied to  the  Govermnent  as  being  that  of  Pioneer 
Constnictors?  A.     October  31st. 

Q.  As  far  as  you  know,  all  those  certified  pay- 
rolls have  [123]  been  filed  in  accordance  with  the 
requirements  of  the  Government,  is  that  correct? 

A.     That  is  right. 

Q.  Did  you,  Mr.  Simmons,  have  anything  to 
do  with  the  computation  of  the  amoimt  of  work 
remaining  to  be  done  which  was  the  basis  of  the 
contract  with  Construction  Materials  Company? 

A.     No,  sir. 

Q.  Do  you  know  by  whom  that  computation 
was  done? 

A.  It  was  done  by  engineers  of  Ashton-Mardian 
and  from  the  Ajo  job,  the  way  I  understood  it,  and 
the  Corps  of  Engineers  man. 

Q.  By  what  representative  of  Construction  Ma- 
terials Company,  if  you  know? 

A.     Mr.  Swagerty,  I  imagine. 

Mr.  Catlin:    No  further  questions  at  this  time. 

Cross  Plxamination 
Q.     (T>y  Mr.  Johnson)  :     Mr.  Simmons,  do  you 
recall  having  any  contact,  conversations  or  dealings 
of  any  kind,  with  any  representatives  of  the  Aj^ache 
Powder  Company  since  NovemlxM*  1,  1956? 
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A.    Yes. 

Q.  Can  you  tell  us  what  those  dealings  or  con- 
versations consisted  of?  [124] 

A.  It  has  been  quite  a  little  while.  Some  I  have 
forgotten.  Some  I  remember  now.  The  one  that 
I  remember  was  with  Mr.  Sturm  I  believe  it  is. 

Q.     Mr.  Sturm  is  with  Armco? 

A.     You  mean  Apache  Powder? 

Q.  Apache  Powder  is  the  question  this  time.  I 
^^dll  ask  about  Armco  later. 

A.  There  were  several  times  I  called  Apache 
Powder.  I  don't  remember  them  all.  One  time  in 
January  I  called  in  regards  to  the  billing  that  had 
been  made  to  us. 

Q.  To  refresh  your  memory,  would  that  have 
been  on  or  about  the  10th  of  December,  1956,  I 
believe  you  testified  in  your  deposition? 

A.  I  believe  that  was  about  the  date,  yes.  It 
would  have  been  around  the  time  we  would  have 
been  paying  our  bills.  That  would  be  around  De- 
cember 10th. 

Q.     That  was  a  telephone  conversation? 

A.    Yes. 

Q.     Did  you  call  them  or  did  they  call  you? 

A.     I  called  them. 

Q.  Was  anyone  present  with  you  at  the  time 
you  called?  A.     No,  sir. 

Q.     Who  did  you  talk  to  at  Apache? 

A.  I  don't  remember  who  I  talked  to.  I  talked 
to  a  man  after — a  girl  answering,  but  I  don't  re- 
member who  I  talked   [125]   to. 
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Q.  Who  did  you  ask  for  when  the  girl  an- 
swered ? 

A.  I  asked  for  the  bookkeeping  or  accounting 
department. 

Q.  Please  relate  the  substance  of  that  conver- 
sation. 

A.  I  explained  to  them  that  the  powder  being 
sent  to  the  A  jo  job  should  have  been  billed  to  Con- 
struction Materials  because  they  were  doing  the 
work.  I  would  appreciate  if  they  would  bill  it  to 
Construction  Materials.  And  as  I  recall,  he  told 
me,  "Pay  these  by  invoice  and  get  it  straiglitened 
out,"  and  that  is  all  I  remember  of  the  conversa- 
tion. 

Q.     Did  you  pay  it  by  invoice  after  that? 

A.     Yes,  sir. 

Q.  You  said  you  had  several  conversations  with 
Apache.  Could  you  tell  us  about  some  of  the 
others,  about  the  others? 

A.  I  don't  recall  specifically  the  others.  There 
probably  were  times  I  called  them  or  called  Swag- 
erty  to  order  materials.  There  were  probably  times 
I  called  them  to  get  prices  on  other  jobs  but  spe- 
cifically I  can't  recall  the  times. 

Q.  Do  you  recall  any  other  conversation  with 
them  which  might  have  been  mentioned  whether 
or  not  it  was  Construction  Materials  or  Pioneer 
who  might  have  l)een  on  the  job  other  than  this  one 
conversation  on  December  10th? 

A.     No,  sir,  T  do  not. 

Q.     Did  you  at  any  time  to  your  best  recollec- 


The  Asliton  Company,  Inc.,  et  al,  167 

(Testimony  of  Melvin  J.  Simmons.) 
tion    ever    represent    to    anyone    connected    with 
Apache  Powder  or  to  anyone  [126]  else  that  Con- 
struction   Materials    Comx)any   was    a    division    of 
Pioneer  Constructors,  or  words  to  that  effect? 

A.     I  did  not,  no. 

Mr.  Johnson:  May  these  be  marked  for  identi- 
fication ? 

(PTartford^s  Exhibits  B,  C,  D  and  E  marked 
for  identification.) 

Q.  (By  Mr.  Johnson)  :  I  will  now  hand  you  a 
document  marked  Hartford  Exhibit  B  for  identi- 
fication, which  consists  of  a  statement  by  Apache 
Powder  Company  and  several  invoices  by  Apache, 
together  with  some  auto-truck  bills  of  lading,  and 
I  mil  ask  you  if  that  is  the  statement  and  invoice 
to  which  you  had  reference  when  you  were  tele- 
phoning, when  you  talked  to  Apache  Powder  Com- 
pany representative  in  this  telephone  conversation 
on  or  about  the  10th  you  told  us  about? 

A.     Yes,  sir. 

(Hartford's  Exhibits  P,  G,  H  and  I  marked 
for  identification.) 

Q.  (Bj  Mr.  Johnson)  :  I  will  now  hand  you 
Hartford's  Exhibit  F  for  identification  and  ask 
you  whether  or  not  that  is  a  true  copy  of  the 
check  and  voucher  attached  thereto  by  which  you 
paid  that  invoice  which  is  in  another  exhibit? 

A.     Yes,  it  is. 

Q.  Do  you  have  the  original  cancelled  check  in 
your  possession?  A.     Yes.    [127] 
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Mr.  Johnson:  I  offer  in  evidence  Exhibit  B  and 
F. 

The  Court:  Weren't  those  stipulated  on  the 
pre-trial,  Mr.  Johnson? 

Mr.  Johnson:  I  believe,  your  Honor,  they  were 
stipulated  that  all  these  could  be  admitted  except 
one  which  counsel  said  wasn't  a  true  copy.  That 
is  Exhibit  G,  and  counsel  has  furnished  me  with 
Exhibit  I  which  he  has  stated  is  a  true  copy  of 
Exhibit  G. 

The  Court:  If  I  can  see  the  backs  of  them  I 
can  tell  you  which  ones  were  stipulated  on  the 
pre-trial. 

Mr.  Fickett:  Can't  you  offer  them  all  at  one 
time  to  save  some  time,  Mr.  Johnson?  There  is 
no  question  as  far  as  I  am  concerned. 

Mr.  Carr:    No  objection  to  Hartford's  B  and  F. 

The  Court:  All  of  these  were  stipulated  on  pre- 
trial that  they  might  be  received. 

Mr.  Johnson:  I  believe  all  but  one,  your  Honor. 
One  little  red  exhibit,  I  believe  H,  was  not. 

The  Court:  These  are  E,  F  and  G.  They  were 
marked  on  the  pre-trial  E,  F  and  G. 

Mr.  Johnson:  The  one  marked  now  for  identi- 
fication as  G,  Mr.  Carr  advised  me  is  not  a  correct 
copy  and  he  did  furnish  me  with  Exhibit  I  which 
he  said  was  a  correct  copy  of  th(^  voucher  attached 
to  the  check. 

The  Court:    You  are  not  offering  G.  [128] 

]\rr.  Johnson:  I  want  to  offer  I  in  lieu  of  G  for 
that   reason.     I   do   want  to   offca*  tli(^   pari   of  G 
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which  puri)orts  to   hv  a  copy  of  the  check.     The 

check  I  understand  is  a  true 

The  Court:  If  you  will  give  me  those  others 
also.  All  exhibits  marked  through  I  for  identifi- 
cation will  be  received.  Those  are  Hartford's  ex- 
hibits. 

(Hartford's  Exhibits  B,  C,  D,  E,  F,  G,  H 
and  I  marked  in  evidence.) 

Mr.  Johnson:  I  believe  without  taking  tlie  time 
to  question  the  witness  in  detail  as  to  each  one, 
may  it  be  stipulated  that  the  checks  and  vouchers 
w^hich  have  been  introduced  in  evidence  are  in  pay- 
ment of  the  invoices  which  are  attached  to  the 
statements  and  so  show  on  the  vouchers  attached 
to  the  checks?    I  believe  they  speak  for  themselves. 

Mr.  Carr:    We  won't  stipulate. 

Q.  (By  Mr.  Johnson)  :  I  believe  you  have  testi- 
fied that  the  check  and  voucher  attached  thereto 
which  were  introduced  as  Exhibit  F  are  in  payment 
of  the  statement  attached  to  Exhibit  B? 

A.    Yes.    That  is  the  one. 

Q.  Do  you  have  a  check  in  your  possession  dated 
February  12th  payable  to  Apache  Powder? 

A.    Yes. 

Q.  We  have  here  Exhibit  Gr  w^hich  purports  to 
be  a  copy  of  the  check  of  that  date  and  a  copy  of 
a  voucher  attached  [129]  thereto  which  counsel  for 
Apache  has  told  me  is  not  a  true  copy  of  the 
voucher.  He  states  that  Exhibit  I  is  a  correct  copy 
of  the  voucher.  I  will  ask  you  if  the  check  attached 
to  G  is  a  true  copy  of  the  check,  the  original  can- 
celled check? 
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A.    Yes.    Tliis  is  a  true  copy  of  the  check. 

Q.  I  will  refer  you  now  to  Exhibit  C  and  D 
which  consist  of  statements  together  with  vouchers 
and  ask  you  whether  or  not  the  check  which  you 
have  been  referring  is  in  payment  of  all  or  part 
of  those? 

A.     This  portion  here  is  in  payment  of  that. 

Q.  The  check  on  Exhibit  G  is  in  payment  of  the 
vouchers  on  Exhil)it  C,  is  that  right? 

A.    Yes. 

Q.  I  vn.\l  now  hand  you  Exhibit  E  and  H  which 
are  again  copies  of  checks  and  vouchers  and  I  ask 
you  whether  or  not  that  copy  of  the  check  is  a 
tnie  copy  of  the  cancelled  check  in  your  possession 
and  whether  or  not  that  check  pays  the  invoices? 

A.  Yes,  it  is;  it  pays  also  these  invoices  which 
you  didn't  mention. 

Q.  Invoices  attached  to  D.  Calling  your  atten- 
tion to  the  vouchers  which  were  attached  to  the 
checks,  it  states  that  it  is  in  payment  of  the  fol- 
lowing invoices  which  you  list  the  invoice  num- 
bers. Those  invoice  numbers  are  invoices  [130] 
attached  to  the  Exhibits  of  the  statements? 

A.     Yes. 

Q.  I  notice  on  each  occasion  the  check  paid 
that  particular  group  of  invoices  for  those  amounts 
and  did  not  pay  any  of  the  old  balance  which  ap- 
parently had  l)een  charged  to  some  earlier  date, 
is  that  correct?  A.     That's  right. 

Q.  AVliat  was  the  reason  for  payment  in  that 
manner? 
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A.  As  I  stated,  these  pai-ticular  invoices  should 
have  been  billed  to  Construction  Materials  and  that 
is  tlie  reason  I  paid  them  by  invoice  in  order  to 
clarify  tJiat  particular  point. 

Q.  The  checks  which  you  paid  were  signed 
Construction  Materials'?  A.     Yes. 

Q.     As  on  the  invoices?  A.     Yes. 

Q.  Who  was  the  individual  who  actually  signed 
the  originals  of  the  checks? 

A.  J.  E.  Skorpick  and  T.  E.  Moore  and  two 
cases,  J.  E.  Skorpick  in  the  other  one. 

Q.  In  each  case  the  check  is  headed  Construc- 
tion Materials  Company,  Construction  Division, 
giving  the  address,  signed  Construction  Materials 
Company  by  the  individuals  named. 

Do  you  recall  on  or  about  December  10,  1956 
a  telephone  conversation  with  Mr.  Sturm  of  Armco 
Drainage  Company?  [131] 

A.  I  don't  recall  the  date,  but  I  remember  now 
the  conversation  wdth  Mr.  Sturm. 

Q.  If  Mr.  Sturm  testified  under  oath  and  made 
affidavit  it  was  made  on  December  10th,  would  you 
accept  that  date  as  approximately  correct? 

A.  As  far  as  I  kno^v,  yes;  I  don't  recall  the 
date  because  I  didn't  keep  a  record  of  it. 

Q.  Do  you  recall  the  substance  of  that  conver- 
sation? 

A.  Yes.  It  was  shortly  after  Mr.  Swagerty 
called  me  about  being  short,  the  exact  material, 
I  don't  know  what  it  was.  It  was  something  they 
were  short  on  the  job  and  asked  me  to  get  hold 
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of  Armco  and  order  it,  and  in  that  time  I  think 
Mr.  Sturm  called  me  on  something  else.     I  don't 
recall  what  it  was  at  the  time. 

Q.  To  refresh  yonr  memory,  conld  it  have  been 
three  rods  and  lugs  for  some  end  sections? 

A.     I  had  bolts  in  my  mind. 

Q.     Go  ahead  and  relate  the  conversation. 

A.  As  I  recall,  he  said  he  would  have  them 
shipped  down  and  I  told  him  Construction  Mate- 
rials was  installing  them  and  he  said,  "This  is  part 
of  the  original  order  of  Pioneer  Constructors  so 
we  will  just  ship  them  that  way.  There  will  be  no 
charge  on  them." 

Q.  You  are  definitely  testifying  you  advised  him 
Construction  Materials  was  on  the  job  on  Decem- 
ber 10th,  is  that  [132]  correct? 

A.     That  was  my  understanding,  yes,  sir. 

Q.  Do  you  recall  whether  or  not  you  told  him 
what  date  the  change  had  taken  place? 

A.     I  don't  recall  that,  no,  sir. 

Q.  Did  you  have  any  conversation  with  any 
other  representative  of  Armco  in  regard  to  this 
matter? 

A.  Yes.  There  were  times  which — you  mean 
in  regard  to  A  jo? 

Q.     Yes. 

A.  Another  time  wo  ordered  some  pipe  from 
Armco  for  the  A  jo  job. 

Q.     When  was  that? 

A.  T\w  first  part  of  March  I  think.  March 
ntli  approximately. 
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Q.  March  5tli  you  ordered  some  material,  some 
construction  materials  for  the  A  jo  joli,  is  that 
light?  A.     Yes. 

Q.  Do  you  recall  from  whom  you  ordered  that 
material  ? 

A.  They  were  ordered  from  the  Phoenix  office, 
Mr.  Sturm. 

Q.  Was  that  order  made  in  the  name  of  Con- 
struction Materials  or  Pioneer  Constructors? 

A.     In  the  name  of  Construction  Materials. 

Q.  Do  you  have  any  written  records  in  regard 
to  that  order  of  the  e5th  you  have  been  telling  us 
about?   [133] 

(No  audible  answer.) 

(Hartford's  Exhibit  J  marked  for  identifica- 
tion.) 

Mr.  Johnson:  At  this  time  we  offer  Hartford's 
Exhibit  J  for  identification  which  is  the  "no  charge 
invoice"  in  December  which  the  witness  is  refer- 
ring to.  Possibly  it  is  a  duplication  of  one  of 
Armco's  offers.     I  am  Jiot  sure. 

Mr.  Thompson:     No  objection. 

The  Court:  It  may  be  received  as  Hartford's 
Exhibit  J  in  evidence. 

(Hartford's  Exhibit  J  marked  in  evidence.) 
(Hartford's  Exhibit  K  marked  for  identifi- 
cation.) 

Q.  (By  Mr.  Johnson)  :  I  hand  you  Hartford's 
K  for  identification  and  tell  me  what  that  is? 

A.  That  is  an  invoice  for  an  order  placed  on 
3/5,  shipped  3/7,  invoice  dated  3/8,  to  Construe- 
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tion  Materials,  shipped  to  the  A  jo  job  in  care  of 

Mr.  Swagerty.     It  is  for  one 

Mr.  Thompson:  That  hasn't  been  offered  in  qyi- 
dence. 

Mr.  Johnson:    I  just  wanted  to  know  what  it  is. 

Q.  (By  Mr.  Johnson)  :  This  item  reading  from 
the  invoice A.     It  is  a  duplicate. 

Q.  Duplicate  copies  of  the  same  invoice  and  the 
third  is   an   acknowledgment?  A.     Yes. 

Mr.  Johnson:  I  offer  in  evidence  Exhibit  K  at 
this  time.  I  state  at  this  time  the  purpose  for  the 
offer,  your  [134]  Honor.  It  involved  material 
which  is  not  involved  in  this  lawsuit.  However,  it 
is  offered  for  impeachment  purposes  for  the  reason 
Mr.  Sturm  testified  positively  he  did  not  know 
imtil  March  11th  at  the  time  of  this  conversation 
with  Mr.  Gibson  that  there  had  been  any  change 
on  the  job,  that  Construction  Materials  was  on  the 
job,  whereas  this  invoice  shows  at  least  someone 
connected  mtli  Armco  knew  on  the  5th  or  the  6th 
that  Constiniction  Materials  was  out  there. 

Mr.  Fickett:    It  is  an  Armco  invoice,  isn't  it? 

Mr.  Johnson:     Yes. 

Mr.  Thompson :  If  the  Court  please,  it  is  offered 
for  impeachment  purposes  only.  However,  I  Ix^- 
lieve  Mr.  Sturm  testified  these  invoices  were  sent 
out  of  the  San  Francisco  office  of  Berkeley,  not 
from  Tempe,  and  there  is  no  way  of  showing 
whetlier  or  not  lie  had  knowledge  of  the  invoices  at 
this  particular  time. 

The  Court:    Mr.  Johnson,  do  you  contend  there 
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is  anything  in  the  exhibit  that  shows  Mr.  Sturm 

had  notice  ? 

Mr.  Johnson:  The  witness  testified  the  order  he 
thought  was  placed  with  Mr.  Sturm,  these  invoices. 

The  Court:  Let  us  get  to  that.  That  is  the  wit- 
ness' testimony.     A^Tiat  about  the  exhibit? 

Mr.  Johnson:  I  don't  think  the  exhibits  have 
Mr.  Sturm's  name  on  them  at  any  point.  They 
are  on  Annco's  form  and  show  that  Armco  had 
notice,  whether  Mr.  Sturm  did  or  not.   [135] 

The  Court:  You  have  offered  them  by  w^ay  of 
impeachment  of  Mr.  Sturm? 

Mr.  Johnson:     Yes. 

The  Court :  Unless  they  would  serve  to  impeach 
him,  the  objection  would  be  good. 

Mr.  Johnson :  I  will  offer  them  then  for  the  fur- 
ther purpose  of  showing  that  Armco  Company  had 
notice  at  an  earlier  date  than  the  notice  Mr.  Sturm 
admits  he  received. 

Mr.  Thompson:  I  fail  to  see  the  materiality 
of  that  actually,  your  Honor. 

The  Court:    May  I  see  the  exhibit. 

Mr.  Johnson:  I  think  ]VIr.  Sturm  testified  his 
first  knowledge  w^as  on  the  11th  of  March.  This 
exhibit  show^s  that  somew^here  in  the  Armco  organ- 
ization, at  least,  a  notice  came  to  somebody  before 
that  date.  I  believe  it  is  permissible  to  show  notice 
that  tends  to  corroborate  Mr.  Simmons'  statement 
that  at  an  earlier  date  in  December  he  told  Mr. 
Sturm  that  Construction  Materials  was  there. 

Mr.   Thompson:     It  simply  shows  that  if  any- 
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thing,  there  was  an  order  made  by  Constniction 

Materials  Company  by  Mr.  Swagerty. 

The  Court:  I  am  going  to  let  it  in.  I  don't 
think  it  is  going  to  make  a  bit  of  difference  to  me. 
As  I  see  it,  the  question  between  Aitqco  and  Ash- 
ton  and  Hartford  and  the  others  here  is  whether 
the  notice  was  given  mthin  ninety  [136]  days.  I 
don't  think  as  far  as  that  particular  facet  of  the 
case  is  concerned  a  changeover  from  Construction 
or  from  Pioneer  to  Construction  has  a  gi^eat  deal 
to  do  with  it. 

Mr.  Johnson:  Your  Honor,  it  has  something  to 
do  at  this  point,  that  Armco  was  relying  on  that 
December  delivery  to  bring  itself  Avithin  the  ninety 
days. 

The  Court:  That  is  true,  but  according  to  the 
evidence  so  far,  that  December  delivery  was  en- 
compassed within  the  purchase  order  that  was  en- 
tered into  in  April  and  the  Statute  is  that  within 
ninety  days  from  furnishing  the  last  of  material 
to  the  supplier  or  subcontractor. 

Mr.  Johnson:  We  contend  it  was  furnished  to  a 
different  sulicontractor  and  Armco  had  notice  it 
was. 

The  Court:  It  might  be.  I  am  only  going  on 
the  evidence  so  far  that  a  different  sub  took  it 
and  used  it  but  it  couldn't  alter  the  fact  as  to 
where  it  was  furnislied,  if  it  was  actually  furnished 
for  Pioneer.  This  thing  is  a  little  bit  confusing 
in  tliat  ]wiT  are  two  people,  Pioneer  and  Construc- 
tion  that  are   undertaking  to   make   deals   among 
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themsolvos  and  aetiially  it  wasn't  until  January 
tliat  the  prime  on  the  job  said,  ''Okay,  I  will  rec- 
ognize Construction  as  a  sul)contractor."  In  the 
meantime^  tlu^  work  goes  along.  The  subcontract 
is  pursu(^d  and  if  Construction  used  it,  I  don't  see, 
even  if  they  did  use  it  under  those  circumstances, 
I  don't  see  liow  you  can  say  theirs  wasn't  furnished 
imder  the  [137]  original  contract.  But  I  will 
receive  the  exhibit.  I  don't  think  it  makes  enough 
difference  to  fuss  about. 

(Hartford's  Exhibit  K  received  in  evidence.) 

Q.  (By  Mr.  Johnson) :  I  take  it  you  don't 
recall  any  conversations  with  anybody  connected 
with  either  Apache  or  Armco  subsequent  to  No- 
vember 1,  1956  other  than  those  we  have  gone  into 
liere  today,  is  that  correct? 

A.     No  conversation,  no,  that  I  can  remember. 

Mr.  Johnson:     I  believe  that  is  all. 

Mr.  Fickett:     No  questions. 

Redirect  Examination 

Q.  (By  Mr.  Carr)  :  I  mil  hand  you  Hartford's 
Exhibit  E,  Mr.  Simmons,  and  ask  you  whether 
those  are  the  invoices  from  Apache  Powder  Com- 
pany to  the  Pioneer  Constructors  dates  in  the 
month  of  November,  1956?  A.     Yes. 

Q.  Hartford's  C  are  Apache  invoices  and  Pio- 
neer for  the  month  of  December,   '56? 

A.     That's  right. 

Q.  Hartford's  D  are  Apache  Powder  invoices 
to  Pioneer  issued  in  the  month  of  January? 
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A.    That  is  correct. 

Q.  And  Hartford's  E  are  Apache  Powder  Com- 
pany invoices,  [138]  which  invoices  were  issued  on 
March   12,   1957?  A.     That's   right. 

Q.  How  did  these  come  into  your  hands,  Mr. 
Siimnons  ? 

A.  I  imagine  they  were  given  to  me  by  either 
My,  Catrin  or  his  girL 

Q.  Don't  all  these  documents  here  refresh  your 
recollection?  Can't  you  tell  us  directly  and  posi- 
tively how  you  came  into  possession  of  them? 

A.  Xo.  I  know  that  the  stuff  that  came  into 
Pioneer  like  this  which  was  in  error  should  have 
l^een  Construction  Materials  they  turned  over  to 
me.  I  know  that  for  a  positive  fact,  but  to  say 
just  how  these  came  into  my  possession  other  than 
one  of  them  gave  them  to  me,  that  is  the  only  way 
I  would  know  I  got  them,  except  the  one  in  No- 
vember, I  may  have  opened  the  one  in  November 
myself. 

Q.  They  came  to  you  as  they  were  received  by 
Pioneer,  not  in  bunches  by  the  month? 

A.     No.    They  came  to  me  as  they  were  received. 

Q.  How  long  did  Pioneer  Constructors  keep 
someone  there  to  receive  mail  and  take  care  of  the 
Pioneer  business? 

A.  I  don't  recall  the  date,  but  I  think  it  was  in 
the  latter  part  of  January  or  Fel)ruary.  It  may 
have  bcH'u  hiter  than  that,  but  I  don't  recall. 

Q.     After  January  or  Fel)ruary  of  1957,   Con- 
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struction   Materials  got  the   Pioneer  mail,   is  that 

true?   [139] 

A.  No.  I  believe  it  went  to  Fickett  &  Dunipace 
and  they  forwarded  anything  on  it  to  us. 

Q.  Fickett  &  Dunipace  are  the  attorneys  in  this 
case  for  Pioneer? 

A.     That  is  my  understanding,  yes,  sir. 

Q.    You  knew  that  at  the  time? 

A.    Yes,  sir. 

Q.  On  December  10,  1956  according  to  your  pre- 
vious testimony  you  called  up  Apache  Powder  Com- 
pany in  Benson? 

A.     On  or  about  December  10th,  yes. 

Q.  And  you  asked  for  the  bookkeeping  or  the 
accounting  department? 

A.     I  believe  that  is  the  way  I  stated  it,  yes,  sir. 

Q.  In  one  of  your  statements  in  the  deposition, 
Mr.  Simmons,  that  you  gave  you  stated  that  you 
asked  for  the  purchasing  department.  You  were  in 
error  at  that  time? 

A.  No.  As  I  stated,  I  don't  know  whether  I 
called  for  purchasing.  If  I  said  purchasing  I  am  re- 
ferring to  the  accounting  department,  but  that  is 
what  I  meant  anyway.  I  don't  know  if  I  said  pur- 
chasing, but  I  meant  accounting  department  or 
bookkeeping  department.  Someone  handling  the  ac- 
count. 

Q.     Did  you  ask  the  persons'  name? 

A.     No,  sir,  I  did  not. 

Q.  Did  you  ask  what  his  capacity  was  with  the 
company?  A.     No,  sir,  I  did  not.  [140] 
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Q.  Was  this  a  matter  of  importance  to  Con- 
struction Materials  Company  to  have  invoices  on 
the  A  jo  job  directed  to  them  instead  of  Pioneer? 

A.    I  didn't  get  that. 

(Last  question  read  by  the  reporter) 

A.     Yes,  I  believe  it  was. 

Q.    Why  didn't  you  \\T:'ite  a  letter? 

A.     I  don't  know.  I  just  didn't. 

Q.  Did  you  ever  write  a  letter  to  Apache  Powder 
Company  ? 

A.  I  did  not,  except  in  regard  to  the — later,  after 
all  this  had  transpired  in  regard  to  the  powder.  I 
believe  it  was  removed  from  the  job. 

Q.    What  was  the  date  of  that  letter? 

A.  I  don't  know  if  I  wrote  it.  Mr.  Yeager  wrote 
that  letter  August  3rd,  I  believe. 

Q.    August  3rd,  1957? 

A.  I  wrote  one  August  3rd,  yes.  August  3rd  I 
wrote  one  but  August  1st  Mr.  Yeager  wrote  one. 

Q.  Your  first  commimication  with  Apache  Pow- 
der was  October  3rd,  1957?  A.     In  writing? 

Q.     By  letter.  A.     Yes. 

Q.  Why  didn't  you  ascertain  the  name  of  the 
person  you  were  talking  to?  [141] 

A.  Mainly  because  I  didn't  think  about  it.  T 
think  I  was  interested  in  getting  it  changed  mul 
mentioned  it  to  him  and  thinking  it  would  be  taken 
care  of. 

Q.  Wliy  didn't  you  ascertain  what  job  he  held 
witli  tli(^  company? 


Tlie  Asliton  Compani},  Inc.,  ct  ciL  181 

(Testimony  of  Melvin  J.  Simmons.) 

A.  I  never  made  it  a  point  to  do  that,  and  I 
guess  maybe  it  is  negligence  on  my  part,  but  I 
didn't  do  it. 

Q.  After  February,  1957  I  believe  you  stated 
you  received  the  invoices  from  Fickett  &  Dunipace  ? 

A.    I  think  it  was  about  that  time.  I  am  not  sure. 

Q.  Did  you  also  receive  the  factory  orders, 
copies  of  the  factory  orders? 

A.  They  were  probably  on  the  job.  I  probably 
didn't  see  those.  You  mean  the  shipped  bills  of 
lading? 

Q.  No,  the  Apache  Powder  Company  factory 
orders,  copies  of  which  were  sent  to  Pioneer  Con- 
structors. 

A.  I  don't  recall  what  they  are.  I  may  and  I  may 
have  received  some,  but  I  don't  recall;  if  I  did, 
they  are  with  these  things.  That  is  everything  I 
have. 

Q.  After  February,  1957  did  you  receive  the 
monthly  statements  from  Apache  Powder  addressed 
to  Pioneer? 

A.  Not  that  I  know  of.  If  they  got  in  our 
possession  they  were  forwarded  to  Fickett  &  Duni- 
pace.  It  may  have  been  March,  but  it  was  around 
that  time. 

Mr.  Carr:    That  is  all.  [142] 

Mr.  Thompson :    No  questions,  your  Honor. 

Mr.  Johnson:    That  is  all. 

Mr.  Carr:    May  I  ask  a  couple  more  questions? 
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Further  Redirect  Examination 

Q.  (By  Mr.  Carr)  :  Are  you  an  accountant  by 
profession,  Mr.  Simmons?  A.    Yes. 

Q.    How  long  have  you  been  such  an  accountant  ? 

A.  I  imagine  you  can  classify  me  in  that  classi- 
fication since  1945. 

Q.  Were  the  invoices  from  Apache  Powder  di- 
rected to  Pioneer  after  November  1,  1956  returned 
for  correction?  A.     No,  sir. 

Q.    Why  not? 

A.  Because  I  was  instructed  by  one  of  their 
men  to  pay  them  by  invoice  and  that  is  the  way  I 
did  it  and  I  figured  that  was  sufficient. 

Q.  Yet  you  don't  know  who  this  man  was  or 
his  capacity  with  Apache?  A.     No,  sir,  I  don't. 

Q.  When  you  received  the  monthly  statements 
from  Apache  Powder  Company  directed  to  Pioneer 
Constructors,  why  didn't  you  return  those  for  cor- 
rection or  recheck  them? 

A.  I  saw  no  reason  to.  We  were  paying  the  bills 
that  [143]  came  to  Construction  Materials,  and  as 
far  as  the  balance  that  was  carried  forward,  I  as- 
sumed it  would  be  correct.  I  had  no  way  of  check- 
ing. 

Q.  So  your  only  communication  in  all  of  these 
transactions  subsequent  to  November  1,  '56  was  in 
regard  to  the  invoices,  factory  orders  and  monthly 
statements,  was  your  letter  of  October  3rd,  1957 
returning  one  of  the  monthly  statements? 

A.     Yes.  At  that  time  I  got  tired  of  the  post 
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office  putting  them  in  my  box  instead  of  sending 

them  to  Fickett  &  Dunipace. 

(Phiintiff   Apache's   Exhibit   2   marked   for 
identification.) 

Q.  (By  Mr.  Carr)  :  I  hand  you  Plaintiff  Apache's 
Exhibit  2  for  identification  and  ask  you  if  that  is 
your  signature  on  that  letter? 

A.     No,  sir,  it  isn't. 

Q.     Whose  signature  is  it? 

A.  I  would  say  from  looking  at  it  that  was  the 
girl  that  typed  it,  June  McClure. 

Q.     Her  initials  appear  on  the  letter  below? 

A.    Yes. 

Q.     Did  you  dictate  the  letter?  A.    Yes,  sir. 

Q.  This  letter  is  from  Construction  Materials 
Company  to  Apache  Powder  Company  at  Benson 
dated  October  3,  1957,  [144]  returning  monthly 
statement. 

Mr.  Johnson:  I  object  at  this  time  to  his  read- 
ing the  exhibit  until  it  is  offered  in  evidence. 

Mr.  Carr:     He  didn't  say  he  signed  it. 

Mr.  Lester:     He  said  he  dictated  it. 

Q.  (By  Mr.  Carr)  :  It  relates  to  monthly  state- 
ment from  Apache  Powder  dated  September  30, 
1957?  A.    Yes. 

Mr.  Carr:    We  offer  it  in  evidence. 

(Plaintiff  Apache's  Exhibit  2  marked  in  evi- 
dence) 

Q.  (By  Mr.  Carr)  :  Then,  Mr.  Simmons,  you 
never  saw  fit  until  October  3,  1957  to  return  any 
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documents  addressed  to  Pioneer  Constructors  from 

Apache  Powder  Company? 

A.  No,  sir,  because  I  didn't  receive  them  all. 
Some  went  to  Fickett  &  Dunipace  and  some  got 
into  our  box  by  error  of  the  Post  Office. 

Q.    But  the  ones  you  received 

A.  The  ones  I  received  I  passed  to  Fickett  & 
Dunipace,  as  I  stated  before. 

The  Court:    Is  there  any  objection  to  it? 

Mr.  Catlin :  This  letter  is  three  months  after  this 
lawsuit  was  filed.  We  have  no  objection  to  it  for 
what  it  is  worth.  What  it  is  worth  is  the  question 
in  my  mind. 

The  Court :    It  may  be  received. 

Mr.  Carr:    That  is  all.  [145] 

Mr.  Johnson:  No  more  questions,  your  Honor. 
May  Mr.  Simmons  be  excused? 

The  Court:     Any  objections? 

Mr.  Thompson:    Armco  has  none. 

Mr.  Johnson:  On  one  condition,  I  will  want  to 
reserve  the  right  if  necessary  under  the  Rules  to 
adopt  his  testimony  as  part  of  mine  in  chief. 

The  Court:  I  understood  it  was  stipulated  that 
the  testimony  of  all  T\dtnesses  as  far  as  material 
would  bo  considered  in  both  cases. 

Mr.  Johnson:    All  right. 

Mr.  Carr:  We  have  no  objection  to  his  being 
excused  subject  to  call  if  at  all  necessaiy. 

Mr.  Johnson:     You  will  be  available  in  town? 

The  Witness:    I  will  be  in  town. 
(Witness  excused) 


I 
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ROBERT  L.  HENDERSON 

called  as  a  witness  herein,  having  been  first  duly 
sworn  to  state  the  truth,  the  whole  truth  and  nothing 
but  the  truth,  testified  on  his  oath  as  follows : 

Direct  Examination 
Q.     (By  Mr.  Carr)  :    What  is  your  name?  [146] 
A.    R.  L.  Henderson. 
Q.     Where  do  you  reside? 
A.     In  Benson,  Arizona. 

Q.  Do  you  hold  any  position  with  Apache  Pow- 
der Company?  A.    Yes,  sir. 

Q.     What  is  that  position? 

A.    General  manager. 

Q.     What  are  the  duties  of  general  manager? 

A.  Well,  direction  of  the  Apache  Powder  Com- 
pany at  Benson. 

Q.  You  are  the  active  head  of  the  operations 
for  the  company?  A.    Yes,  sir. 

Q.  Prior  to  March,  1956,  did  you  have  any  busi- 
ness relations,  did  Apache  Powder  Company  have 
any  relations  with  Pioneer  Constructors? 

A.     Prior  to  what  date? 

Q.    March,  1956. 

A.    March,  1956,  yes,  I  believe  we  did. 

Q.    Were  you  supplying  materials  to  them? 

A.     Yes. 

Q.     On  what  jobs,  that  you  recall? 

A.  Well,  we  supplied  explosives  and  blasting 
supplies  to  Pioneer  Constructors  on  a  highway  job 
on  Highway  80  near  Bisbee  near  the  Mule  Pass  in 
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Bisbee  and  also  supplied  materials  [147]  to  Pioneer 

Constructors  at  a  quarry  near  Tucson. 

Q.  Was  that  arrangement  on  an  open  accoimt 
with  them?  A.    Yes,  sir. 

Q.  Had  you  prior  to  that  tmie  obtained  Dun. 
&  Bradstreet  reports  on  Pioneer  Constructors? 

A.    Yes. 

Q.    Were  they  favorable  or  unfavorable? 

A.     Favorable. 

Q.  Did  the  Apache  Powder  Company  learn  of 
the  Government  contract  at  A  jo  awarded  to  the 
Mardian  Construction  Company?  A.    Yes. 

Q.  Did  you  ask  any  of  your  field  agents  to  in- 
vestigate ?  A.     Yes. 

Q.  Did  they  contact  Mardian  Construction  Com- 
pany ?  A.    Yes. 

Q.    What  was  the  result? 

A.  Well,  in  connection  with  this  Ajo  job,  one  of 
our  field  men,  according  to  our  usual  practice  con- 
tacted the  contractor  Ashton-Mardian  and  was 
told 

Mr.  Johnson:  I  object  to  any  conversation  being 
from  a  third  person. 

The  Court:    01)jection  sustained. 

Q.  (By  Mr.  Carr) :  Did  an  employee  of  your 
company  subsequently  contact  Pioneer  Constructoi^ 
in  connc^ction  with  the  furnishing  of  powder  on  this 
Ajo  job?  [148]  A.    Yes. 

Q.  Did  the  Apache  Powder  Company  obtain  the 
contract  for  the  supply  of  explosives  and  blasting 
supplies  under  the  Pioneer's  subcontract? 
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A.    Yes. 

Q.  Then  thereafter  did  Apache  Powder  begin 
furnishing  supplies  to  the  Ajo  job  for  Pioneer? 

A.    Yes. 

Q.  When  was  the  first  shipment  of  material,  if 
you  recall?  A.    June  13,  1956. 

Q.  After  that  date  did  Apache  Powder  Com- 
pany continue  to  supply  material  for  the  Ajo  job? 

A.    Yes. 

Q.  When  was  the  last  date  on  which  the  ma- 
terial was  supplied  to  the  Ajo  job? 

A.     March  12,  1957. 

Q.    Was  this  material  delivered  on  the  job? 

A.    Yes. 

Q.     In  what  manner? 

A.  By  truck,  by  contract  carrier  with  whom  we 
have  do  work  for  us. 

Q.  In  connection  with  these  shipments  on  the 
Ajo  job,  were  orders  periodically  received  from 
Pioneer  Constructors?  A.    Yes.  [149] 

Q.  As  a  matter  of  bookkeeping  and  accounting 
practice,  what  was  the  first  step  taken  by  Apache 
Powder  Company  after  receiving  of  an  order? 

A.  After  receipt  of  an  order,  the  form  of  record 
and  acknowledgment  of  the  order,  which  we  refer 
to  as  the  factory  order,  is  made. 

Q.  Is  a  copy  of  that  factory  order  immediately 
sent  to  the  customer?  A.    Yes. 

Mr.  Cam  I  ask  that  this  group  of  documents 
be  marked  as  one  exhibit. 
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(Plaintiff   Apache's   Exhibit   3   marked  for 
identification) 

Q.  (By  Mr.  Carr)  :  Mr.  Henderson,  I  hand  you 
Exhibit  3  for  identification  and  ask  you  what  they 
are? 

A.  This  is  a  factory  order,  this  top  one,  and 
there  are  a  number  of  those. 

Q.  Have  you  previously  examined  this  group  of 
documents?  A.    Yes,  sir. 

Q.  State  whether  or  not  they  cover  all  of  the 
orders  for  material  on  the  Ajo  job  from  June  13, 
1956  to  March  12,  '57? 

A.  It  would  be  my — I  would  say  it  covers  it  all. 
It  covers  from  June  13,  1956  to  March  12,  1957. 

Mr.  Carr:    We  offer  them  in  evidence. 

The  Court:  We  will  recess  at  this  time  [150] 
until  9:30  in  the  morning.  That  will  give  you  time 
to   examine  them. 

In  the  meantime,  they  are  marked  for  identifica- 
tion. 

Recess  until  9:30  tomorrow.   [151] 

(Whereupon  a  recess  was  taken  imtil  9:30 
A.M.,  March  5,  1958.) 

March  5,  1958—9:30  o'clock  A.M. 

ROBERT  L.  HENDERSON 

having  been  previously  duly  sworn,   resumed  the 
stand  and  testified  further  as  follows: 

Further  Direct  Examination 
Mr.  Carr:     If  the  Court  please,  I  would  like  to 


The  Ashton  Company,  Inc.,  ci  uL  189 

(Testimony  of  Robert  L.  Henderson.) 

ask  a  couple  more  preliminary  questions   of  Mr. 

Henderson  in  regard  to  these  factory  orders. 

Q.  (By  Mr.  Carr) :  What  are  the  pencilled  no- 
tations attached  to  each  of  the  factory  orders,  Mr. 
Henderson  ? 

A.  There  is  a  pencilled  notation  here  which  is 
the  instruction  received  in  regard  to  the  order, 
that  is  the  amount  and  type  of  proceeds  and  some 
delivery  instructions. 

Q.  That  is  the  information  received  over  the 
phone  from  which  the  order  was  made? 

A.    Yes,  sir. 

Q.  There  is  another  document  called  truck  in- 
spection report? 

A.  Yes,  that  is  this  one,  one  of  the  truck  in- 
spection reports  which  is  made  of  the  truck  and 
equipment  to  see  it  is  in  good  condition. 

Q.     Because  you  are  handling  explosives?  [152] 

A.  That  is  right.  We  check  it.  It  is  very  im- 
portant. 

Q.     There  is  another  document. 

A.     This  is  the  bill  of  lading. 

Q.     That  is  just  an  office  copy? 

A.     That  is  an  office  copy  of  the  bill  of  lading. 

Q.  Are  these  factory  orders  as  they  now  exist 
with  the  attachments  in  the  form  they  are  kept  in 
your  office?  A.     That  is  right. 

Mr.  Carr:  If  the  Court  please,  we  again  offer 
these  factory  orders  for  the  purpose  of  putting  in 
evidence  here  the  orders  for  powder  and  blasting 
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supplies,  for  the  reason  that  there  are  no  written 
orders  from  the  Pioneer  Constructors  in  this  case; 
and  for  the  further  reason  that  we  wish  to  show 
that  in  all  instances  these  were  addressed  to  Pioneer 
Constructors  and  were  never  returned  for  correction 
or  never  rejected  by  the  Pioneer  Constructors. 

There  is  one  other  point.  There  is  a  column  here 
entitled  ^^Code.  Above  as  shipped  and  Code,"  and 
pencil  notations.  In  this  first  instance  it  is  June  13, 
factory  order,  and  pencil  notations  made  28/56. 
What  is  that  notation? 

A.  That  notation  refers  to  the  date  of  manu- 
facture. 

Q.  (By  Mr.  Carr) :  Of  the  powder?  That  was 
shipped  at  that  time?  A.     Yes.   [153] 

Mr.  Carr :    We  offer  these  in  evidence. 

Mr.  Johnson:  If  the  Court  please,  we  object  to 
the  offer  for  the  reason  they  are  immaterial  to  any 
of  the  issues  in  the  case.  I  think  it  is  admitted  the 
material  was  ordered  and  was  delivered.  The  fact 
that  Apache  mic^ht  have  kept  it  in  their  records 
show  it  was  an  order  by  Pioneer  is  no  proof  what- 
ever, especially  in  ^dew  of  the  fact  that  in  thoir 
own  amended  complaint  they  state  from  and  in- 
chidin.2:  November  1,  1956  to  and  includiuG:  March 
12,  1957  on  open  account  with  Pioneer  Constructors 
at  the  special  instance  and  request  of  Construction 
Materials  Company  they  furnished  the  material. 
Now,  they  try  to  imply  this  material  was  furnished 
at  the  instance  and  request  of  Pioneer  Constructors. 
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The  Court:  I  think  I  can  shorten  this.  We  have 
in  the  issues  outlined  at  the  pre-trial  the  question 
of  whether  or  not  the  prime  and  Hartford  are  es- 
topped to  claim  that  there  was  more  than  one  sub- 
contractor or  that  these  goods  were  furnished  to 
Pioneer;  and  this  would  bear  on  that,  if  it  showed 
no  more  than  that  the  goods  were  furnished  by 
Apache  in  the  belief  that  they  were  furnishing  to 
Pioneer. 

Mr.  Cam  They  show  the  specific  dates  of  order 
and  those  become  important  in  the  case,  your 
Honor. 

The  Court:    They  will  be  received. 

(Plaintiff  Apache's  Exhibit  3  marked  in  evi- 
dence) 

Q.  (By  Mr.  Carr)  :  Mr.  Henderson,  were  [154] 
copies  of  these  factory  orders  mailed  to  Pioneer 
Constructors  at  the  time  they  were  made  out  in 
your  office?  A.    Yes. 

Q.  Were  any  of  them  returned  for  correction 
or  rejection?  A.     No. 

Q.  Were  the  factory  orders  ever  returned  un- 
opened or  for  any  other  reason?  A.     No. 

Mr.  Carr:  Will  you  mark  this  group  of  docu- 
ments, please. 

(Plaintiff   Apache's   Exhibit   4   marked   for 
identification) 

Q.  (By  Mr.  Carr)  :  Mr.  Henderson,  I  hand  you 
Plaintiff  Apache's  Exhibit  4  for  identification  and 
ask  you  what  these  are? 
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A.  This  top  sheet,  aside  from  this  adding  ma- 
chine tape,  this  top  sheet  is  a  copy  of  an  invoice 
to  Pioneer  Constructors  for  delivery  of  material; 
the  next  sheet  is  a  copy  of  the  bill  of  lading,  on 
which  receipt  of  the  material  is  acknowledged  and 
signed  for. 

Q.     Is  that  the  original  bill  of  lading? 

A.  Well,  it  is — it  appears  as  if  it  could  be  an 
original.  At  any  rate,  it  is  the  one  which  accom- 
panied the  load  of  explosives  as  it  was  delivered 
and  signed  by  the  one  who  received  the  shipment. 
Then  of  course  they  are  duplicated  [155]  through 
there  for  the  different  shipments. 

Q.  In  every  instance  these  invoices — you  have 
examined  this  file  ?  A.    Yes. 

Q.  In  every  instance  are  the  invoices  addressed 
to  Pioneer  Constructors?  A.    Yes. 

Q.  Wore  copies  mailed  to  Pioneer  Construc- 
tors? A.    Yes. 

Q.  And  in  every  instance  was  the  bill  of  lading 
addressed  to  Pioneer  Constructors  at  the  Ajo  job? 

A.    Yes,  sir. 

Q.  And  did  Pioneer  receive  a  copy  of  this  bill 
of  lading,  and  if  so,  how? 

A.  Well,  they  received  the  copy  of  the  l^ill  of 
lading  with  the  shipment. 

Q.     Yes.  At  the  time  they  receipted  for  it? 

A.    Yes. 

Mr.  Cam    Wo  offer  it  in  o^ddence. 

Mr.  Johnson:     If  the  Court  please,  wo  object  at 
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this  time  to  the  answers  of  the  witness  to  the  last 
question  and  ask  it  be  stricken,  on  the  ground  he 
states  that  Pioneer  received  them.  It  is  quite  ob- 
vious this  witness  can't  know  whether  they  were 
received  by  Pioneer  or  Construction  Materials.  It 
is  a  conclusion  of  the  witness.  [156] 

Mr.  Carr:  We  will  consent  to  that  objection  for 
the  moment. 

Mr.  Catlin:  Your  Honor,  may  I  ask  one  ques- 
tion on  voir  dire? 

The  Court:    Yes. 

Q.  (By  Mr.  Catlin)  :  Mr.  Henderson,  were  any 
of  these  copies  ever  mailed  to  Ashton-Mardian  or 
delivered  to  Ashton-Mardian  to  your  knowledge? 

A.     Not  to  my  knowledge. 

Mr.  Catlin:  In  view  of  your  Honor's  statement 
as  to  the  reason  why  you  accepted  the  factory 
orders,  we  object  to  these  items  insofar  as  they 
would  be  offered  to  show  any  basis  of  estoppel  on 
the  part  of  toward  the  prime  contractor,  Mr.  Hen- 
derson stating  that  these  were  not  mailed  or  de- 
livered to  the  prime. 

The  Court:  Mr.  Catlin,  estoppel  isn't  built  out 
of  any  one  factor.  In  other  words,  estoppel  would 
begin  with  a  good  faith  belief  and  act  by  Apache; 
then  we  would  be  concerned  with  whether  or  not 
Construction  and  Pioneer  by  their  acts  and  con- 
duct gave  Apache  the  right  to  believe  and  act  as 
they  did.  Finally  we  get  to  whether  or  not  the 
prime  by  its  conduct  in  the  matter  would  be  in  a 
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position  where  it  wouldn't  be  heard  to  say  that 
Apache  was  dealing  with  Pioneer  in  this  matter. 
In  other  words,  here  is  one  situation  —  it  is  only 
one  facet  of  it — you  have  a  prime  that  knows  that 
work  has  [157]  been  going  on  since  before  Novem- 
ber 1st,  he  knows  when  he  is  approached  in  late 
November  that  people  are  supplying  materials  out 
there  to  this  job.  He  knows  at  that  time  the  only 
subcontractor  is  Pioneer  and  that  people  dealing  out 
there  at  that  time,  he  must  know,  I  say  is  charged 
with  knowledge  that  people  dealing  vdth  Pioneer 
is  the  sub.  Then  after  the  bond  matter  is  straight- 
ened out,  wav  into  Januarv  of  the  next  vear  thev 
come  back  and  attempt  to  postdate  this  job  back 
to  the  first  of  November.  I  say  that  the  prime  at 
that  time,  from  what  I  see  here,  should  have  known 
or  was  charged  with  knowledge  that  people  were 
dealing  on  that  job  Avith  Pioneer.  No  notice  was 
given  to  them  that  Construction  was  stepping  in. 
As  a  matter  of  fact,  the  record  shows  no  notice  to 
anybody  except  the  prime  and  Pioneer  and  Con- 
struction, when  everybody  must  have  known  that 
people  continued  to  deal  up  into  January  with  Con- 
stmction  as  Pioneer. 

Mr.  Catlin:  Tn  other  words,  your  Honor — this 
is  a  little  bit  off  of  the  issue  which  I  stood  up  on — 
you  are  saying  to  me  that  it  is  incumbent  upon  the 
prime  to  show  knowledge  on  the  part  of  either 
Armco  or  Apache,  or  show  infoiTnation  in  their 
possession    which    will    at    least    put   us    on    oven- 
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Stephen  basis  as  to  who  they  actually  were  dealing 

with,  do  I  understand  you  correctly? 

The  Court:  In  essence,  yes.  I  say  that  you  may, 
although  you  never  got  any  copies  of  these  docu- 
ments, you  may  [158]  be  in  a  position  because  of 
your  failure,  when  there  was  a  change,  or  at  least 
when  the  change  was  contemplated,  your  failure  to 
notify  these  people  you  should  have  knowm  were 
dealing  with  Construction  as  Pioneer,  your  failure 
to  do  that  may  estop  you.  If,  in  fact,  Apache  was 
dealing  with  Construction  as  Pioneer  it  may  estop 
you.  to  claim  thov  weren't  dealing  with  Pioneer. 

Mr.  Catlin:  But  notice  to  either  of  the  parties, 
if  we  can  show  notice  to  them — I  am  not  trying  to 
make  an  argument  of  the  case  here,  but  trying  to 
get  in  my  own  mind,  if  we  can  show  notice  to 
Apache. 

The  Court:  That  is  true,  there  could  be  no  es- 
toppel if  they  knew  they  were  dealing  with  a  differ- 
ent subcontractor. 

Mr.  Catlin:  I  renew  my  objection,  knowing  of 
course  it  will  be  overruled. 

Mr.  Johnson:  I  renew  my  objection  on  a  differ- 
ent ground,  to- wit,  immateriality,  does  not  prove  or 
disprove  the  issues  in  the  case. 

The  Court:     May  I  see  the  exhibit,  please? 

Mr.  Henderson,  these  are  all  records  of  the 
Apache  Powder  Company  which  you  keep  in  the 
regular  course  of  your  business? 

The  Witness:    Tes,  sir. 
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Q.  (By  the  Court)  :  The  records  are  made  up 
and  obtained  in  the  course  of  your  business  and 
at  or  about  the  [159]  time  the  transaction  occurred? 

A.    Yes,  sir. 

The  Court:     They  will  be  received. 

(Plaintiff  Apache's  Exhibit  4  marked  in  evi- 
dence) 

Q.  (By  Mr.  Carr)  :  Mr.  Henderson,  in  all  cases 
were  these  bills  of  lading  prepared  for  receipt  in 
the  name  of  Pioneer  Constructors?  A.  Yes,  sir. 

Q.  Were  they  receipted  for  in  the  name  of 
Pioneer  Constructors  by  persons  purporting  to  act 
for  Pioneer? 

Mr.  Fickett:  We  object  to  that,  if  your  Honor 
please,  the  document  is  in  evidence,  speaks  for  itself. 

The  Court:  I  think  the  record  shows  how  they 
were  signed. 

Q.  (By  Mr.  Carr) :  Mr.  Henderson,  there  is 
evidence  in  this  case  which  I  believe  you  heard  to 
the  effect  that  the  Construction  Materials  contract 
was  not  signed  until  January  8th,  1957.  When  was 
the  last  previous  delivery  sho^vn  by  these  invoices 
and  bills  of  lading,  prior  to  January  8th,  1957? 

A.     Just  prior  to  January  8th,  1957? 

Q.     Yes.  A     December  20th,   1956. 

(Plaintiff   Apache's   Exhibit   5   marked   for 
identification) 

Q.  (By  Mr.  Carr)  :  Mr.  Henderson,  I  hand  you 
Plaintiff  [160]  Apache's  Exhibit  5  for  identification 
and  ask  you  what  they  are. 
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A.  These  are  copies  of  statements  directed  to 
Pioneer  Constructors,  monthly  statements  showing 
the  status  of  the  accoimt,  of  our  account  with 
Pioneer  Constructors. 

Q.  And  the  originals  were  mailed  to  Pioneer 
Constructors  ?  A.    Yes. 

Q.    As  of  the  date  of  the  individual  statements? 

A.    Yes. 

Q.  And  were  any  of  these  statements  returned 
with  the  exception  of  the  one  of  September  30, 
1957? 

A.  With  the  exception  of  this  statement  of  Sep- 
tember 30th,  1957,  no  other  statements  were  re- 
turned. 

Mr.  Carr:  We  offer  these  in  evidence,  if  your 
Honor  please. 

Mr.  Johnson:    No  objection,  your  Honor. 

The  Court:    It  may  be  received. 

(Plaintiff  Apache's  Exhibit  5  marked  in  evi- 
dence) 

Q.  (By  Mr.  Carr)  :  Mr.  Henderson,  do  these 
statements  to  Pioneer  Constructors  include  amounts 
relating  to  any  other  contract  than  the  Ajo  job? 

A.  Yes,  they  relate  to  our  entire  account  with 
the  Pioneer  Constructors,  which  would  have  in- 
cluded other  jobs  to  which  we  were  supplying  ma- 
terials. 

Q.     And  what  were  those  jobs?  [161] 

A.  A  highway  job  on  Route  80  near  Bisbee,  near 
the  Mule  Pass,  and  Tucson  quarry  of  Pioneer  Con- 
structors to  which  we  supplied  materials. 
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Q.  Do  these  statements  also  reflect  payments 
made  by  Construction  Materials  on  the  Apache 
Powder  account? 

Mr.  Johnson:  If  the  Court  please,  we  object 
to  that  form  of  the  question  in  that  it  assumes  facts 
not  in  evidence.  The  payments  by  Construction  Ma- 
terials were  on  the  Apache  Powder  accoimt.  The 
witness  has  testified  positively  the  payments  by 
Construction  Materials  were  on  the  Construction 
Materials  account. 

Mr.  Carr:  We  believe  the  e^ddence  of  Mr.  Sim- 
mons they  were  on  the  Apache  Powder  invoices 
satisfactorily  supplies  that  information. 

The  Court:  Let  me  have  the  qucvstion,  Mr.  Re- 
porter. 

(The  last  question  was  read) 

Mr.  Carr:  May  I  make  a  correction,  your  Honor. 
The  Apache  Powder  account  with  Pioneer. 

Mr.  Johnson:    I  was  thinkinp^  about  Pioneer. 

The  Court:  Ho  may  answer  whether  it  shows 
the  payments  by  Construction  Materials  of  state- 
ments addressed  to  Pioneer.  Is  that  what  you  mean  ? 

Mr.  Carr:  That  would  be  sufficient,  your  Honor, 
for  the  present. 

The  Court:     Do  they  show  that?  [162] 

The  Witness :    Yes. 

Q.  (By  Mr.  Carr) :  Now,  Mr.  Henderson,  in 
connection  with  deliveries  of  explosives  and  blastings: 
sup]')1ies  to  the  Ajo  job,  as  evidenced  ])y  tlie  factoiy 
orders,  invoices,  bills  of  lading'  and  statements,  was 
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it  the  l>elief  of  Apache  Powder  Company  at  all 
times  up  to  March  19th,  1957  that  these  materials 
were  being  supplied  to  Pioneer  Constructors  under 
Pioneer  Constructors  subcontract  of  March  30, 
1956?  A.    Yes. 

Mr.  Johnson:  Let  the  record  show  an  objection 
to  that  question  on  the  ground  the  witness  is  com- 
petent to  testify  to  his  own  belief  but  I  doubt  he 
can  testify  to  the  belief  of  other  persons  or  belief 
of  a  company. 

The  Court:  I  will  take  the  answer  to  be  his 
understanding  for  Apache  rather  than  any  corpor- 
ate belief. 

Q.  (By  Mr.  Carr)  :  Did  Apache  Powder  Com- 
pany at  any  time  loan  to  Pioneer  Constructors  a 
certain  powder  and  cap  magazine?  A.    Yes. 

Q.    When  was  that  done? 

A.  That  was  done — well,  it  was  done  for  at 
least  two  of  the  jobs  for  which  we  furnished  pow- 
der. 

Q.     I  am  referring  specifically  to  the  Ajo  job. 

A.  The  Ajo  job.  Well,  it  was  done  prior  to  the 
start  of  the  Ajo  job,  which  would  have  been  early 
in  1956. 

Q.  Yes.  And  is  that  the  Apache  Powder  cus- 
tomary practice?  [163] 

A.  Yes,  it  is  the  customary  practice  on  these 
contract  jobs. 

Q.  Had  they  previously  loaned  pow^der  maga- 
zines to  Pioneer  on  other  jobs?  A.    Yes. 
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Q.  What  is  the  reason  or  purpose  for  supplying 
these  magazines,  Mr.  Henderson? 

A.  Well,  there  might  be  different  reasons.  It  is 
of  mutual  benefit.  The  magazines  are  loaned,  I  be- 
lieve primarily  to  the  contractor  so  there  will  be 
adequate  and  proper  storage  on  the  job  for  ex- 
plosives. In  addition  to  that,  if  we  loan  magazines 
with  sufficient  storage  capacity  it  means  we  can 
deliver  in  larger  quantities  and  it  will  be  available 
to  the  contractor  when  he  needs  it. 

Q.  Just  very  briefly,  of  what  are  the  magazines 
constructed? 

A.  The  magazines  are  constructed  of  steel,  they 
are  welded  steel  construction,  you  might  say  in  the 
form  of  a  small  building.  It  is  portable.  And  they 
are  adequately  supplied  with  doors  and  provisions 
for  locks  and  protection  inside  mth  wood  where 
it  is  needed  for  proper  storage  of  explosives. 

Q.  Did  Pioneer  return  these  magazines  to  Apache 
Powder  Company,  Pioneer  Constructors,  on  or 
about  November  1  or  at  any  later  date  ? 

A.     No. 

Q.  Mr.  Henderson,  you  now  know  that  there 
was  a  subcontract  [164]  to  Pioneer  Constructors  and 
later  a  sul)contract  to  Construction  Materials? 

A.    Yes,  sir. 

Q.     When  did  you  first  learn  this? 

A.     AVlHMi  did  T  first  learn 

Q.  Of  the  termination  of  the  Pioneer  subcon- 
tract and  the  execution  of  the  Construction  Ma- 
terials Contract? 
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A.     In   March,    1957,    March    19th. 

Q.     1957?  A.     1957. 

Q.     And  from  what  source? 

A.  From  our  attorneys,  Evans,  Kitchel  & 
Jenckes  in  Phoenix — as  a  matter  of  fact,  from  Mr. 
Carr. 

Q.  Did  you  request  your  attorneys  in  Phoenix 
to  make  investigation  in  regard  to  the  situation 
there  at  Ajo?  A.     Yes. 

Q.     Why  did  you  do  so? 

A.  Well,  you  might  say  there  might  have  been 
different  reasons.  We  have  field  men,  we  keep  them 
in  touch  with  the  job  and  watching  particularly 
when  jobs  are  nearing  completion. 

Q.     For  what  purpose? 

A.  So  that  we  will  be  adequately  protected  in 
case  there  is  any  indebtedness  on  the  job  and  we 
can  take  action  if  we  need  to. 

Q.    What  action  do  you  refer  to?  [165] 

A.  Well,  as  you  imderstand,  these  contract  jobs, 
including  this  one,  are  bonded,  and  we  rely  a  great 
deal,  principally  I  think,  on  the  bonding,  payment 
bond  on  the  job  to  protect  us  in  case  the  contrac- 
tor doesn't  pay. 

Q.  That  is  the  payment  bond  of  the  prime  con- 
tractor? 

A.  Yes.  And  it  is  necessary  to  take  action  at  the 
appropriate  time  and  so  it  is  important  to  know 
when  the  job  is  finished  and  when  we  make  the  last 
deliveries  of  materials  to  the  job.  So  that  is  one 
purpose    of   our   fieldman.     Of   course,    in   general 
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he  is  to  watch  the  progress  of  the  job  and  per- 
sonnel and  equipment  and  so  on,  see  how  it  is  com- 
ing and  do  what  servicing  is  required  for  the  con- 
tractor. But  hy  that  practice  we  were  aware  this 
jol)  was  nearing  completion,  or  least  they  were 
near  the  end  of  taldng  explosives  in  the  early  part 
of  March.  In  addition  to  that  it  came  to  our  at- 
tention reports  of  litigation  against  Pioneer  Con- 
structors in  regard  to  payment  or  non-payment. 

Q.     Prom  whom  were  these  reports? 

A.  Well,  we  had  a  report  from  Dun  &  Brad- 
street;  and  there  were  also  statements  in  the  press 
along  about  that  time  of  this  litigation. 

Q.  Just  prior  to  your  request  of  your  attorneys 
to  investigate? 

A.  Yes.  That  was  earlv  in  March;  and  we 
went  ahead  and  [166]  reported  to  our  attorneys 
and  asked  them  to  investigate  and  do  what  was 
necessary  to  protect  our  interests. 

Q.  As  a  result  of  this  inquiry  to  your  attorneys 
were  you  then  informed  that  the  Pioneer  subcon- 
tract was  terminated  as  of  October  31,  1956,  and 
tlio  Construction  Materials  contract  executed  as 
of  October  1,  1956? 

A.     Tliat  was  the  information 

Q.     November  1. 

A.  NovemJHM'  1,  1956.  Tliat  was  tlie  informa- 
tion tliat  was  given  to  me  at  that  time. 

Q.  Was  Apache  Powder  Company  ever  noti- 
fied hy  Asliton-Mardian,  Pioneer,  Construction  Ma- 
tfM-ials,  or  anybody  else  of  tlie  termination  of  th(^ 
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Pioneer  subcontract  and  the  execution  ol'  the  Con- 
struction Materials  contract  and  the  fact  that  Con- 
struction Materials  was  proceeding  with   the  job 
as  an  independent  subcontractor?  A.     No. 

Q.  Did  you  obtain  this  information  from  any 
other  source  prior  to  March  19,  1957? 

A.    No. 

Q.  Now,  after  Apache  Powder  Company  was 
notified — at  this  point,  when  was  the  last  material 
supplied  by  Apache  Powder  Company  on  the  A  jo 
job?  A.     March  12,  1957. 

Q.  And  tJiereafter  was  a  claim  made  to  Mardian 
Construction  [167]  Company  and  Ashton  Building 
Company  and  Ashton-Mardian  Company  under 
the  payments  bonds  for  the  sums  due  from  Pio- 
neer? A.     Yes. 

Mr.  Cam     Mark  this. 

(Plaintiff   Apache's   Exhibit   6   marked   for 
identification.) 

Q.  (By  Mr.  Carr) :  I  hand  you  Plaintiff 
Apache's  Exhibit  6  for  identifi-cation  and  ask  you 
what  that  is.     * 

A.  This  is  a  claim  made  by  or  for  Apache  Pow- 
der Company  to  Ashton-Mardian  Company,  Ashton 
Building  Company,  Pioneer  Construction  Com- 
pany on  indebtedness  on  the  job.  Corps  of  Engi- 
neers, TJ.  S.  Army  Contract  for  Air  Force  Station, 
TM-181,  at  Ajo,  Arizona. 

Mr.  Carr:    We  offer  it  in  evidence. 

Mr.  Johnson:     No   objection. 

Mr.  Catlin:     No  objection. 

The  Court:     It  may  be  received. 
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(Plaintiff  Apache's  Exhibit  6  marked  in  evi- 
dence.) 

Mr.  Carr:    Will  you  mark  these? 

Mr.  Catlin:  It  is  stipulated  it  was  received  and 
sent  by  registered  mail,  I  believe,  in  the  pre-trial 
conference. 

Mr.  Carr:  It  is  offered  for  the  purpose,  your 
Honor,  of  showing  exactly  what  the  claim  was. 
There  has  been  an  [168]  allegation  and  admission 
a  claim  was  made,  but  this  for  the  purpose  of  show- 
ing just  what  it  was. 

The  Court:  Is  it  stipulated  that  the  exhi])it,  the 
original  of  Exhibit  6  was  received  by  the  prime  by 
registered  mail? 

Mr.  Catlin:     Yes. 

The  Court:     On  or  about  April  26th,  1957? 

Mr.  Catlin:     It  is  so  stipulated. 

Mr.  Carr:  I  was  preparing  the  registered  re- 
ceipt for  introduction. 

(Plaintiff  Apache's  Exhibits  7- A,   7-B   and 
7-C  marked  for  identification.) 

Mr.  Carr:  We  offer  the  registry  receipts  in 
evidence. 

^Fr.  Johnson:     No  objection. 
Mr.  Catlin:    No  objection. 

(I'laintiff   Apache's   Exhil)its   7-A,   7-13    and 

7-C  marked  in  evidence.) 

Q.     (By   Mr.    Carr):     Mr.   Henderson,    I    hand 

you  Plaintiff  Apache's  No.  1  in  evidence,  a  letter 

fi-oiii   Mardian   Construction   Company   to   Harold 
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Asliton,  dated  October  19,   1957  and 

A.     March  19? 

Q.  March  19,  1957,  thank  you.  And  ask  you 
if  you  note  tlie  amoimt  stated  in  the  first  para- 
graph as  du(^  from  Pioneer  to  Apache? 

A.     Yes,  I  note  it.  [169] 

Q.  Yes.  Now,  this  sum  is  in  roimd  numbers 
$25,000?  A.     Yes. 

Q.  Was  that  the  approximate  amount  of  the 
account  at  the  date  of  this  letter? 

A.     Yes,  that  was  the  approximate  amount. 

Q.  Now,  in  our  amended  complaint  we  are  ask- 
ing for  the  sum  of  $18,947.96.  Between  the  time 
of  this  letter  and  the  filing  of  the  complaint,  were 
there  any  payments  or  credits  on  this  account? 

A.     Yes,  there  was  one  or  more  payments. 

Q.  Did  Construction  Materials  make  a  payment 
after  this   date?  A.     Yes. 

Q.     And  was  there  some  credit  to  the  account? 

A.    Yes. 

Q.     And  that  was  by  way  of  credit  memo? 

A.     Well,  there  was  an  actual  payment. 

Q.     Yes.  A.     An   actual   payment. 

Q.     The  account  was  credited  with  a  payment? 

A.     And  also  a  credit  memorandum  later,  yes. 

Mr.  Carr:     Mark  this. 

(Plaintiff   Apache's   Exhibits   No.    8   and   9 
marked  for  identification.) 

Q.  (By  Mr.  Carr) :  I  hand  you  Plaintiff 
Apache's  Exhibit  [170]  No.  8  and  ask  you  what  it 
is,  Mr.  Henderson? 
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A.  This  is  a  credit  memorandum  issued  by 
Apache  Powder  Company  on  August  28th,  1957  to 
Pioneer  Constrictors  in  the  amomit  of  $175  for  a 
blasting  machine. 

Q.  And  I  hand  you  Plaintiff's  Exhibit  9  for 
identification  and  ask  you  what  that  is? 

A.  This  is  a  credit  memorandmn  issued  by 
Apache  Powder  Company  August  14,  1957  to  Pio- 
neer Constructors  for  a  total  of  $1,777.73  for  ex- 
plosives and  blasting  supplies. 

Mr.  Carr:    TTe  offer  them  in  evidence. 

Mr.  Johnson:     Xo  objection. 

Mr.  Catlin:    No  objection. 

The  Court:    They  may  be  received. 

("Plaintiff   Apache's   Exhibits   Xo.   8   and   9 
marked  in  evidence.) 

Q.  (By  Mr.  Carr):  Referring  to  Plaintiff 
Apache's  Exhibit  8  in  evidence,  the  credit  memo- 
randum of  July  30,  1957  to  Pioneer  Constructors 
for  $175,  what  was  the  occasion  of  making  that  or 
giving  that  credit  to  Pioneer? 

A.  It  was  a  credit  for  a  blasting  machine  which 
had  hvin\  charged  to  Pioneer  Constructors  on  this 
Bisbee  Highway  jol)  and  later  i-eturned  to  Apache 
Powder  Company.  It  vras  used  there  and  returned 
and  it  liad  been  charged  to  Pioneer,  so  we  gave 
them  credit  when  they  returned  it. 

Q.     Had  it  been  used  on  the  Ajo  job?  [171] 

A.  Yes,  I  believe  it  was  used  on  the  Ajo  job 
later. 

Q.     When  was  it  returned? 
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A.  It  was  roturiu^d  about  the  end  of  July  or 
first  of  August,  1957. 

Q.  Referring  to  Plaintiff  Apache's  Exhibit  No. 
9,  what  w^as  the  occasion  for  giving  that  credit 
memo  to  Pioneer  Constructors? 

A.  After  we  had  delivered  our  last  explosives 
to  Pioneer  Constructors  at  the  Ajo  job,  which  was 
March  12,  1957,  we  of  course  were  anxious  to  get 
the  magazines  released  by  Pioneer  Constructors 
on  that  job,  so  we  could  take  them  and  supply 
them  to  contractors  on  other  jobs.  Of  course  ob- 
viously there  was  some  powder  used  after  w-e  de- 
livered it  and  eventually  we  got  those  magazines 
at  the  Ajo  job,  but  we  foimd  that  there  were  ex- 
plosives and  blasting  materials  and  some  accessories 
in  the  magazines.  So  we  had  an  accurate  inven- 
tory taken  of  the  material  in  the  magazines  and  is- 
sued this  credit  for  that  material. 

Q.  Was  this  credit  memo  mailed  to  Pioneer 
Constructors?  A.     Yes. 

Q.     Was  it  returned  by  Pioneer  Constructors? 

A.     It  came  back  to  us. 

Mr.  Cam     Will  you  mark  this. 

(Plaintiff  Ax^ache's  Exhibit   10  marked  for 
identification. )   [  172  ] 

Q.  (By  Mr.  Carr) :  I  hand  you  Plaintiff 
Apache's  Exhibit  No.  10  for  identification  and  ask 
you  what  it  is. 

A.  This  is  an  envelope  addressed  to  Pioneer 
Constructors,  P.  O.  Box  2768,  Tucson,  Arizona.  It 
is  postmarked  August  22nd,  1957.     In  addition  to 
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ihe  addr^s  it  is  ^tsnsped  ^I  to  wmer*\  also 

stamqied,  ''Oiit  of  Bosmes^^'  ^  ^nitfcaL,  -"Out 

of  BuaiiKS,^  aad  has  an 

Q.    Is   tids  the   €3rreiope   i: 
memo  was  retaix   "  "~ 

A-    Tes. 

Mr.  Carr:    TT^  o:^  -    > 
Mr.  Jdbnson:    Xc« 
Mr.   Catlin:     Xo    : 
The  C«if^T    It  ns^y  be  : 

<  -  "s   Y.^  in 

'         I;^  Mr.  Cair):    Tbaeafiba*  was  iiie  crodit 

■       "  *       Materials? 
^^     i--:    ± -  3  or  monoB  ipore 

sent  ^'--^  ^  /'^  ^     <'  _  .   -  --^gls,  addressBd 

lo  C 

O.    Was  it  :  -d  bv  Constnietioii  Mateiials? 

A-     Xo. 

Q.  Was  there  ever  any  objection  fFom  Gcmstiiie- 
lion  Materials  beeaose  the  credit  mono  was  i^ned 
to  Pioneer  Construetors  ?  A.     Xo.   [173] 

Q.  I  believe  von  hare  already  said  Apariip 
p.'.-rr7^.>.   r,-..-r.-..^--.-   -.^r.^^^^ri    c.yj^  paymeotB  from 

^  A-    Yes. 

:  :  s  Exhibits  11-A^  11-B  and 

U-C  marked  for  identification.) 
Q.     i^Bt  Mr.   Cair):     Mr.   Hendei^on,   I   hand 
you  Plaintiff  Apaebe's  Exhibit  11-A  for  identifi- 
ask  you  what  it  is. 
"  is  a  remittanee  siip  • 
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attached   to   a   check   received   from   Construction 
^laterials  Company,   Construction  Division,  dated 
V2  l!7  ot>  in  the  ainoimt  of  $4,T23.37* 
Q,     And  PUuntiJl  Aix\che  Exhibit  11-B? 
A.     This  is  a  remittance  slip  which  had  been  at- 
ched  to  a  check  received  from  Construction  Ma- 
terials Company,  dated  2^12/57^  in  the  anioimt  of 

Q.     And  PUiintiff  Ai)ache  s  Exhibit  ii-Ci 

A,  This  is  a  nnnittance  slip  which  had  Iven 
:utachoil  to  a  check  received  from  Construction 
^laterials  Comimuy,  dated  i  10  57,  in  the  amount 
of  ^4,411,91.  In  addition  to  that  there  ar^  five 
invoices  attached,  invoices  of  Apache  Powder  Com- 
pany to  Pioneer  Constructors, 

Mr,.  Carr:    Wo  offer  them  in  evidence, 

Mr.  Johnson:     Xo  objection. 

Mr.  Catlin:    Xo  objection,  [174] 

The  Court:    They  may  l>e  receix^xl, 

(Phiintiff  A^mche's  Exhibits  11-A,  U-B  and 
11-C   markeii  in  evidence,^ 

Q-  (By  Mr,  C;vrr>:  These  remituuice  slips  are 
the  oriirinals,  are  theyf  A.    Yes. 

Q.  And  did  yiHi  de^x^sit  the  checks  represented 
by  thes^^  nnnittauce  slips  f  A,    Yes, 

Q.  And  what  was  done  in  c\>muH*tion  with  those 
payments  ? 

A.     rhe  iv\\nnents  were  appliixi  ag^vinst  the  bixl- 

nee  in  tlie  Pioneer  accvmnt. 

Q,    Xow,   I   note   in   conniption   with   Plaintiff 
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Apaclie's  11-A  and  B  there  are  no  Apache  Powder 

Company  invoices  attached? 

A.     That  is  right. 

Q.  Were  they  sent  along  with  the  checks  and 
remittance  slip?  A.     No. 

Q.  On  Plaintiff  Apache's  Exhibit  11-A  there  is 
a  reference  to  a  statement:  '^Billed  to  Pioneer 
Const.",  abbreviated,  *^Inv.''  and  three  numbers? 

A.     Yes. 

Q.  On  Plaintiff  Apache's  Exhibit  11-B  there  is 
a  statement:  "Covers  the  folloAving  invoices,"  three 
nmnbers;   [175]   "Billed  to  Pioneer."? 

A.     Yes. 

Q.  I  note  on  this  "Pioneer"  imderscored  in 
red  and  the  word  ^^Constructors"  was  added.  Was 
that  done  in  your  office? 

A.     Yes,  that  was  done  by  Apache. 

Q.  And  the  remittance  slip  gives  the  numbers 
of  six  invoices  and  the  amounts?  A.     Yes. 

Q.  And  were  these  invoice  numbers  checked 
to  ascertain  what  they  were?  A.     Yes. 

Q.  State  whether  or  not  they  were  invoices  of 
Apache    Powder   Company   to    Pioneer? 

A.     They  were. 

Q.     The  first  check  covered  what  period? 

A.  Well,  the  first  cheek  covered  invoices  in, 
well,  in  November. 

Q.     Yes.    The  second  check  covered  what  period  ? 

A.  I  would  say  approximately  December  and 
January. 

Q.     Aud  the  tJiird  check? 


i 
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A.     And  the  third  check  through  March  12th. 

Q.     All  tlie  remaining  invoices? 

A.     The  remaining  invoices. 

Q.     Issued  after  November  1,  1956?  [176] 

A.    Yes. 

Q.  Did  anything  occur  on  or  about  December  4, 
1956  vdi\i  respect  to  the  A  jo  job  and  the  invoices 
to  Pioneer?  A.     Yes. 

Q.    What  happened? 

A.  Well,  on  December  4,  1956,  or  on  or  about 
December  4,  1956,  there  was  reported  to  me  re- 
ceipt of  a  telephone  call  on  December  4th,  1956 
from  the  Pioneer  Constructors  jo]>  at  Ajo,  in  re- 
gard to 

Q.  According  to  the  report  to  you  as  general 
manager,  who  did  this  statement  come  from? 

A.  The  report  came  to  me — there  was  a  tele- 
phone call  from  Mr.  Swagerty  of  Pioneer  Con- 
structors at  Ajo. 

Q.     To  whom? 

A.  The  call  came  to  our  shipping  clerk  at  the 
same  time  that  an  order  for  explosives  was  tele- 
phoned to  the  shipping  clerk. 

Q.     What  was  his  name? 

A.     Paul  Negley. 

Q.  What  was  the  substance  of  that  conversa- 
tion as  reported  to  you  as  general  manager? 

A.  The  substance  of  the  conversation  that  was 
reported  to  me  was  a  request  by  Mr.  Swagerty  of 
Pioneer  Constructors  that  the  balance  of  the  in- 
voices for  explosives   for  the   Ajo   job   should  be 
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sent    to    Construction    Materials    Company,    [177] 
Construction  Di\dsion,  a  division  of  Pioneer  Con- 
structors. 

Q.  At  the  time  of  that  report,  you  said  it  ^Yas 
given  in  connection  mth  an  order  for  materials, 
had  any  sliipments  been  made  to  Ajo  subsequent  to 
November  1,  1956  and  prior  to  this  request  by  Mr. 
Swagerty  ? 

A.     Yes,  it  is  my  recollection  that  they  were. 

Q.  Kindly  refer  to  Plaintiff  Apache's  Exhibit 
No.  4  and  if  you  find  any  such  shipments,  state 
what  they  were. 

A.  There  is  a  shipment  on  November  2nd,  200 
cases  of  explosives ;  a  shipment  on  November — well, 
I  don't  know  whether  I  said  November  2nd,  1956 — 
again  on  November  14,  1956,  a  shipment  of  200 
cases  of  explosives;  a  shipment  on  November  28th, 
1956  of  blasting  caps,  and  a  shipment  on  December 
4th,  1956. 

Q.  That  was  the  order  phoned  in  at  the  time 
Mr.   Swagei-ty  made  this  request?  A.     Yes. 

Q.  Did  this  request  refer  to  invoices  subse- 
quent to  November  1,  1956,  or  just  to  invoices  sub- 
sequent to  the  telephone  conversation? 

A.  According  to  my  understanding  it  was  sul)- 
sequent  to  the   txOephone   convi^rsation. 

Q.  Now,  did  you  thereafter  invoice  to  Construc- 
tion   Materials?  A.     No.    [178] 

Q.     A\'liy  did  you  not  do  so? 

A.  A\'('ll,  ihvvi'  luv  n  innn])er  of  factors  that 
we   considered    in   our   action,   taking   actioii.     Our 
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arrangvnient  i.'or  su])|)lying  explosives  and  for  tlic 
loaning  of  magazines  had  l)een  made  with  Pioneer 
Constructors  for  this  jol),  the  subcontractors  on 
the  jol).  AVe  had  had  no  notice  that  the  subcon- 
tract with  Pioneer  Constructors  had  ever  been  ter- 
minated at  that  dat(^,  we  had  no  such  notice.  We 
had  not  been  ap])roached  by  Construction  Mate- 
rials and  we  had  made  no  arrangements  with  them 
for  sale  or  delivery  of  explosives  or  for  loan  of 
magazines.  We  had  had  no  protest  about  our  bill- 
ing to  Pioneer  Constructors  and  we  went  ahead 
and  did  all  of  our  billing  and  dealing  wdth  Pioneer 
Constructors  and  we  had  no  protest  in  going  aJiead 
that  way. 

Q.  Now,  those  invoices  you  referred  to  a 
moment  ago  of  shipments  in  November,  1956,  were 
they  returned  for  correction?  A.     No. 

Q.  The  bills  of  lading  for  such  shipments,  were 
they  receipted  in  the  name  of  Pioneer  Construc- 
tors? 

Mr.  Johnson:  Objection,  your  Honor.  The  rec- 
ords speak  for  themselves. 

The  Court:    The  records  are  the  best  evidence. 

Q.  (By  Mr.  Carr)  :  Was  there  any  objection 
made  by  Pioneer  Constructors  or  Construction  Ma- 
terials to  the  continued  addressing  of  shipments  to 
Pioneer  Constructors?   [179]  A.     No. 

Q.  Mr.  Henderson,  did  you  discuss  this  request 
of  Swagerty's  for  invoicing  to  Construction  Mate- 
rials with  other  people  in  your  organization? 

A.    Yes. 
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Q,  And  the  rwisons  yon  have  just  sriven  \"nei^ 
the  resasons  after  this  considered  actioiu  I  mean 
this  consideitarion  of  the  question? 

A.  Yes.  It  \ras  after  discussion  and  considexa- 
tKHtt  amcoig  our  people, 

Q.  And  at  tiiat  time  did  you  and  the  heads  of 
the  department,  the  j^eople  you  discussed  this  mat- 
ter Trith,  at  that  time  believe  that  Apache  Powder 
Company  was  deliveiing  this  material  to  Pioneer 
Ci>r--'^  ■  -^  under  the  Pioneer  C<>nstructors  eon- 
trae: ^..i^h  3l\  1»?W?  A.    Yes. 

Q-  Xow,  thei>eaftjer,  when  you  i>eceived  these 
ehects  from  Ci>nstniction  Materials  in  payment 
of  Apache  Powder  Oc«npany  invoices  to  Pioneer 
ConstTQCtois.  was  this  fact  also  considered  by  you 
and  the  people  in  your  organization  f 

A.     YesL 

Q.  And  what  was  the  result  of  that  consideia- 
tion  ?  A.    That  is  in  itegaid  t-:-  the 

Q.  The  receipt  of  moneys  from  Constmction 
Materi^s  or  Pioneer  invoices?  [ISO] 

A.  WelL  we  considered  it.  and  discussed  it  ard 
decided  it  was  all  right  for  us  to  accept  these 
diecks  from  Construrtion  Haterials  to  apply  on 
the  Pionew  Constructors  account. 

Q.    For  what  reason? 

A-  WelL  because  the  <mly  statement  we  had 
had  was  this  trief^MMie  caD  and  it  said^  **C<»istruc- 
tion  Materials  Gompony,  a  diviskm  of  Pioneer 
GcMistinftors**:  and  ihe  <miIt  aeeoont  we  had  on 


The  Ashton  Company,  Inc.,  et  aL  215 

(Testimony  of  Robert  L.  Henderson.) 
this   Ajo   job    was   the    Pioneer    Constructors    ac- 
count, so  we  applied  it  to  that  account. 

Q.  During  the  progress  of  this  work  at  Ajo, 
^Ir.  Henderson,  did  your  field  engineers  continue 
periodically  to  \'isit  the  work  at  Ajo? 

A.    Yes. 

Q.    And  report  back  to  you?  A.     Yes. 

Q.  Did  they  report  any  unusual  circiunstances  in 
connection  with  the  work  progressing  at  Ajo? 

A.     Xo. 

Q.     Any  interruption  in  the  work  schedule? 

A.     Xo. 

Q.     Any  change  of  management  or  personnel? 

A.    No! 

Q.    Any  change  in  equipment?  A.     Xo. 

Q.  And  you  as  the  supplier  for  Pioneer  were 
continuing  [181]  to  supply  the  powder  and  blasting 
supplies  to  the  job?  A.     Yes. 

Q.  Referring  to  Plaintiff  Apache's  Exhibit  4, 
the  file  of  invoices  and  bills  of  lading,  each  of  the 
invoices  contain  a  description  of  kind  and  quantity 
of  material  and  price,  does  it  not?  A.     Yes. 

Q.     What  was  that  price  that  you  used? 

A.  Well,  it  was  a  price,  a  net  price  which  was 
made  up  from  cuiTent  list  prices  of  those  mate- 
rials, less  discount  customarily  given  to  contrac- 
tors for  this  sort  of  work. 

Q.     And  Pioneer  had  a  copy  of  those  list  prices? 

A.     Yes. 

Q.  And  was  there  any  question  in  regard  to 
tlie  prices  on  any  of  this  material?  A.     Xo. 
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Q.  You  are  in  this  business,  Mr.  Henderson; 
were  those  reasonable  prices  for  those  supplies 
listed  in  these  invoices  and  delivered  to  the  job? 

A.    Yes. 

Mr.  Johnson:  Your  Honor,  I  object  to  this  line 
of  questioning.  There  is  no  issue  in  the  case  as 
to  reasonableness  of  the  charges;  they  haven't  been 
raised  or  questioned. 

Mr.  Cam  I  don't  know  that  it  has  been  ad- 
mitted. 

The  CoTirt:     I  take  it  there  is  no  issue.   [182] 

Mr.  Jolmson:     There  is  no  issue  on  that. 

Mr.  Carr:     All  right. 
(Recess.) 
(After  Recess.) 

Q.  (By  Mr.  Carr) :  Mr.  Henderson,  shortly 
after  August  15,  1957,  were  you  informed  by  your 
attorneys  of  the  taking  of  the  depositions  of  Mr. 
Skorpick  and  Mr.  Simmons  in  Tucson? 

A.    Yes,  sir. 

Q.  Were  you  informed  that  Mr.  Mehin  J.  Sim- 
mons in  his  testimony,  the  taking  of  that  deposi- 
tion, reported  a  call  to  the  bookkeeping  or  account- 
ing de])ai'tment  of  Apache  Powder  Company  on  or 
about  December  10,  1956?  A.     Yes. 

Q.  Did  you  make  an  investigation  to  deter- 
mine whether  or  not  such  a  call  was  made  ? 

A.    Yes. 

Q.     Was  such  a  call  made  to  Apache  Powder? 

A.     No. 

Mr.  Johnson:     I  object  to  that,  strictly  a  hear- 
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say  statc^nent  of  the  hearsay  of  this  witness.     Ho 
can  testify  no  call  was  made  to  him,  ))ut  ho  wouldn't 
knoAv  wliothor  any  call  was  made  to  anybody  else. 
It  is  certainly  hearsay. 

Mv.  Cam  Your  Honor,  Mr.  Henderson  is  on 
the  stand  here  as  mana£!:or  and  acting  head  of  the 
corporation  and  in  [183]  charp^e  of  all  the  opera- 
tions. I  believe  in  that  capacity  he  has  a  full 
authority  to  say  that  he  received  certain  infor- 
mation, that  ho  made  an  investigation  and  as  a 
result  of  the  investigation  he  found  no  call  was 
made. 

The  Court:  No,  I  don't  believe  that  is  right,  Mr. 
Carr.    These  are  long  distance  calls,  aren't  they? 

Mr.  Carr:    Yes. 

Q.  (By  Mr.  Carr)  :  Did  you  ever  hear  of  such 
a  call? 

Mr.  Johnson:     Wo  object  to  that  as  immaterial. 

Mr.  Carr:     I  am  asking  him  personally. 

A.     No. 

The  Court:    He  may  answer  that. 

A.     No. 

Q.  (By  Mr.  Carr) :  If  such  a  call  had  been 
made  to  Apache  Powder  Company  who  would  have 
received  it? 

Mr.  Johnson:  If  the  Court  please,  we  object 
to  that  as  calling  for  a  conclusion  of  this  ^^^tness. 
Undoubtedly  Apache  Powder  Company  has  quite 
a  few  employees  down  there;  I  don't  think  this 
witness  can  say  who  received  a  certain  call. 

The  Court:     The  testimony  was  that  he  made 
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the  call  and  had  been  put  in  touch  with  the  ac- 
counting department.     He  may  answer  that  ques- 
tion. 

A.  If  a  call  came  to  the  accounting  depart- 
ment of  our  company,  it  would  be  referred  either 
to  the  secretary-treasurer,  Mr.  Schmalzer,  or  in 
his  absence  the  assistant  secretary-treasurer,  Mr. 
Browning.  As  calls  come  through  our  switchboard 
they  would  be  directed  to  the  proper  place. 

Mr.  Carr:     That  is  all. 

Cross  Examination 

Q.  (By  Mr.  Catlin) :  Mr.  Henderson,  what 
were  the  credit  terms  which  you  extended  to  Pio- 
neer Constructors  on  the  sale  of  the  powder? 

A.  Our  usual  open  account  terms  for  this  sort 
of  business. 

Q.     Which  are  what? 

A.     Net  cash  thirty  days. 

Q.     Thirty  days  net  cash?  A.     Yes. 

Q.  You  have  made  mention,  Mr.  Henderson,  of 
the  subcontract  to  Pioneer  from  Ashton-Mardian. 
Did  you  ever  see  such  a  document  prior  to  the 
time — prior  to  March   19th? 

A.     Did  I  ever  see 

Q.  The  subcontract  witli  Pioneer  by  Ashton- 
Mardian?  A.     No. 

Q.  And  then  the  only  reason  you  knew  that 
they  were  a  subcontractor  on  the  jol)  was  that  you 
were  told  by  someone  from  Pioneer,  is  that  cor- 
rect? 
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A.  I  would  luirdly  say  that  is  correct.  I  would 
say  that  [185]  information  came  to  me  in  my  ca- 
I)acity  from   several   sources. 

Q.  But  at  that  time,  I  will  ask  you,  did  you 
have  any  knowledge  as  to  the  contents  of  such  a 
subcontract,  if  the  same  existed? 

A.     Not  any  detail. 

Q.  I  believe  you  have  stated  that  this  was  a 
pure  opc^n  account  sale  to  Pioneer  Constructors? 

A.    Yes. 

Q.  There  was  no  written  agreement  between 
you  and  Pioneer  Constructors  as  to  the  furnishing 
of  the  blasting  materials? 

A.  No  written  agreement,  ]:>ut  they  were  sup- 
plied as  a  customary  copy  of  our 

Q.     Price   list? 

A.     ^jDrice  list,  and  that  shows  the  terms. 

Q.  There  was  no  difference  in  this  price  list 
and  any  price  list  you  would  supply  any  other 
contractor  on  a  jol)  of  this  nature,  was  there? 

A.     No,  not  for  any  given  material. 

Q.  Do  you  know  who  contacted  Apache  Powder 
from  Pioneer  at  the  start  of  the  furnishing  of  the 
blasting  material  on  the  Ajo  job? 

A.  There  w^ere  contacts  made  with  more  than 
one  of  the  Pioneer  people,  that  is,  by  Apache  rep- 
resentatives. 

Q.     You  don't  know  of  any  specific  individual? 

A.  I  know  of  some,  yes,  I  know  of  some  indi- 
viduals. As  I  say,  I  did  not  make  the  contract,  but 
they  were  made  by  our  field  people. 
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Q.  Ajyi  they  hare  not  as  of  fliis  date  reeeired 
aiiT  pa7i:.r:Lti  for  Uastmg  materials  fnmislied  pifior 
to  that  date,  other  ihan  the  cavdit  idddiinK  issued, 
which  nK^  be  i-efleeted  in  these  pmr  inrcHees? 
What  I  am  saying — I  am  not  tiyii^  to  tr^  yoiL 

A.  Xo,  but  ki  me  ei^ain  if  I  ms^.  That  from 
our  standpoint  the  mcaiey  *i^^  — e  Teerired  from 
CcHastmetion  Materials  ^^fatmals* 

ehedks  f or  Pkmea*  C ~~«aees, 

fnmi  oar  stmdpcHnt  ^  '^h^ 

li^Ianee,  the  0itire  b^ 

Q.  I  dcm^  irant  t 
in  aeeoidanee  with  t 
win  note.  Mr.  Hender 
shown  as  paid  by  Co: 
beoi  diown  as  I- 
Tit  that  «HTectf 

A.    There  are  seme  invmees  ts^tcstA  iA  u^  zzjj^t^ 

Q.    As  bm^  paid  by  innaees.  2?  ^'^^r^  paid  by 

i^istraeticm  Hateriak? 

A.    Theie  are  same  chewed.  Ch  ^.  I  dimt 

know  miio  citedoed  flieai. 

Mr.Gaflin:    IdflttbifiFre: 
^nee,  [188]  yoor  HcncHr. 

Mr.  Csrr:    May  w^  see  it  ^eaise? 

The  Witness:  What  I  meaoi  to  s»^.  it  aels  to 
rednee  tiie  whole  badanre. 

Mr.  Garr:    Xo  objectianL 

TheCovnt:    It  may  be  rmared. 

fD^endaflt  Adibm's  Exhibit  A 
evidenecL.) 
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(Defendant  Ashton's  Exhibit  B  marked  for 
identification.) 

Q.  (By  Mr.  Catlin) :  Mr.  Henderson,  I  show 
you  Defendant  Ashton's  Exhibit  B  for  identification 
and  ask  you  if  you  know  what  that  is? 

A.  Yes.  This  is  a  letter,  dated  April  12,  1957, 
directed  to  the  Ashton-Mardian  Company,  inform- 
ing Ashton-Mardian  Company  of  the  condition  of 
the  account  of  the  subcontractor  on  the  Ajo  job. 

Q.  That  was  also  sent  at  my  request,  was  it  not? 
I  l)elieve  it  so  states  in  here,  outside  of  the  fact  I 
won't  get  on  you  for  misspelling  my  name. 

A.     I  am  sorry  about  that. 

Mr.  Catlin :    I  offer  this  in  evidence. 

Mr.  Cam    No  objection. 

The  Court:     It  may  be  received. 

(Defendant  Ashton's  Exhibit  B  marked  in 
evidence.) 

Q.  (By  Mr.  Catlin)  :  I  will  ask  you  A^dth  regard 
to  this  [189]  letter,  Mr.  Henderson,  and  with  your 
peiTnission  1  will  read  one  para.srraph  of  it  to  you. 

"Beginning  with  June  24,  1956,  Mr.  Paul  A. 
Swagei-ty  ordered  all  of  the  material.  These  orders 
iiU'lndiMl  twenty-two  out  of  the  thirty  made.  On 
December  4,  1956,  we  received  a  tel(^])h()ue  message 
from  Mr.  Swagerty  requesting  a  shipment  of 
twenty-eight  easels  of  powder  and  asking  that  it  be 
charged  to  Constiniction  Materials  Company.  ]\fr. 
Swagerty  indicatc^d  that  Constniction  ilaterials 
Company  is  a  division  of  Pioneer  Constructors, 
Inc.   This  was  tlu^  first  information  we  had  that 


The  Ashton  Company,  Inc.,  ct  al,  223 

(Testimony  of  Robert  L.  Henderson.) 
there  was  any  connection  between  the  two  compa- 
nies. Mr.  Swagerty  said  nothing  about  an  assign- 
ment of  the  subcontract  to  Construction  Materials 
Company  and  the  first  we  learned  about  any  change 
in  tlie  status  of  the  contract  was  from  Mr.  Daniel 
Mardian  of  Mardian  Construction  Company  about 
March  19,  1957.  As  yet,  we  have  had  no  formal 
notice  of  any  change  in  the  temis  in  the  status  of 
the  subcontract  and  still  do  not  know  the  terms  and 
conditions  on  which  the  change  was  made." 

Is  that  an  accurate  statement  as  you  recall  now 
of  the  facts,  was  there  any  change  you  would  like 
to  be  made  in  that  statement?  Do  you  want  to  read 
it  for  yourself? 

A.  There  is  no  essential  change  which  occurs 
to  me.  This  statement:  "Mr.  Swagerty  said  nothing 
about  an  assignment  of  the  subcontract  to  the  Con- 
struction Materials  Company  [190]  and  the  first  we 
learned  about  any  change  in  the  status  of  the  con- 
tract was  from  Mr.  Daniel  Mardian  of  Mardian 
Construction  Company — ".  I  said  it  came  to  me 
personally  through  our  attorneys,  but 

Q.     You  are  speaking 

A.  I  am  speaking,  yes,  but  it  doesn't  occur  to 
me  there  is  anything  substantial. 

Q.  The  information  which  you  wrote  me  at  that 
time,  Mr.  Henderson,  and  on  which  this  is  based, 
came  largely  from  the  records  of  Apache  Powder 
Company,  the  notes,  memorandums  and  things  of 
that  nature,  is  that  correct?  A.    Yes. 

Q.    Were  you  familiar  with  all  of  the  circum- 
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stances,  and  directing  your  attention  to  especially 

December  4,  1956? 

A.  Yes,  I  feel  that  I  was  aware  of  the  circum- 
stances. 

Q.  Is  it  a  practice  of  the  officers  and  employees 
of  Apache  Powder  Company  to  make  written  mem- 
oranda of  their  telephone  calls  and  dealings  mth 
customers  ? 

A.     It  is  a  general  practice. 

Q.  I  am  showing  you  a  portion  of  Plaintiff 
Apache's  Exhibit  No.  3,  and  especially  in  connec- 
tion Avith — and  I  believe  you  call  these  factory 

A.     Factory  orders. 

Q.  Factory  orders,  which  is  dated  December  4, 
1956,  and  being  factory  order  No.  22046,  and  show- 
ing you  a  pencil  [191]  memorandum  attached  to 
this  factory  order  and  ask  you  what  that  is? 

A.  This  is  a  pencil  notation  recording  an  order 
and  it  is  made  by,  obviously  by  our  shipping  clerk, 
Paul  Negley.  The  initials  are  ''P.  N.''  That  was  in- 
formation about  the  order. 

Q.     Is  that  Mr.  Negley 's  hand^^a'iting? 

A.     Yes,  I  am  satisfied  that  it  is. 

Q.  And  this,  you  say,  is  a  pencil  notation  of  an 
order  received  by  Apache  ?  A.     Yes. 

Q.  And  according,  to  tliat  pencil  notation  who 
made  the  order? 

A.     That  is  who  gave  us  the  order,  you  mean? 

Q.     Yes.  A.     Swagerty. 

Q.     And  I  gather  tlien,   the  order  says:   ^Ton- 
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struction   Materials   Comj)any,    Construction   Divi- 
sion"? 

A.  Yes.  Ordinarily,  I  think  almost  invariably 
the  person  who  takes  an  order  or  information  over 
the  telephone  will  attempt  to  record  it  just  as  it  is 
g'iven.  And  that  is  what  has  been  done. 

Q.    Would  you  read  Mr.  Negley^s  notes  here? 

A.  Yes.  "Balance  job  at  Ajo  to  Materials  Con- 
struction Division,  Phone  Swageriy  P.M.  12.04. 
Above  is  division  of  [192]  Pioneer  Constructors.'^ 

Q.  Do  you  have  any  reason  to  know  whether 
they  were  put  on  at  separate  times  or  at  the  same 
time?  A.    At  the  same  time. 

Q.    Do  you  know?  A.    Yes. 

Q.    You  saw  him  write  it? 

A.  I  didn't  see  him  write  it,  but  it  was  reported. 
He  has  put  his  initials  on  it.  It  was  reported  at  the 
same  time. 

Q.  Do  your  initials  appear  on  here,  Mr.  Hen- 
derson ?  A.     Yes. 

Q.     And  under  what  statement  do  they  appear? 

A.  ^^  Please  continue  billing  Pioneer  Construc- 
tors. R.L.H.  12/4/56." 

Q.  I  ask  you,  Mr.  Henderson,  how  long  did  you 
consider — I  believe  you  have  stated  that  you  had  a 
discussion  and  considered  how  you  were  going  to 
handle  the  balance  of  this  job  over  here  in  view  of 
the  request  that  it  be  billed  to  Construction  Mate- 
rials. Who  all  specifically  did  you  discuss  this  mat- 
ter with? 
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A.  AVith,  I  am  sure  with  the  people  in  our 
accounting  department. 

Q.    Did  you  discuss  it  with  Mr.  Neely? 

A.    Mr.  Neely?  [193] 

Q.     I  am  sorry,  the  man's  name 

A.     Mr.  Negley. 

Q.    Negley. 

A.  Yes,  sir.  He  is  in  the  accounting  department 
and  they  were  largely  accounting  personnel  I  be- 
lieve with  whom  I  discussed. 

Q.  Did  you  call  or  write  or  in  any  way  make 
inquiry  of  Ashton-Mardian  Company  as  to  what 
possible  reason  there  would  be  for  that  request? 

A.    No. 

Q.  Did  you  make  any  request  to  any  of  the  offi- 
cers of  either  Construction  Materials  Company  or 
Pioneer  Constructors  as  to  the  reason  for  the  re- 
quest for  the  changed  billing,  future  billing? 

A.    No. 

Q.  Had  you  ever  heard  of  Construction  Mate- 
rials Company  prior  to  December  4,  1956  ? 

A.  I  had  some  knowledge  of  Construction  Mate- 
rials Company  prior  to  December  4th. 

Q.  And  what  was  the  nature  of  your  acquaint- 
anceship with  them  or  of  them? 

A.  Well,  we  had  not  done  business  witli  them. 
My  only  recollection  of  hearing  of  Construction  Ma- 
terials Company  prior  to  this  Decemlx^r  4th  was  in, 
one  at  Ic^ast,  Dun  &  Bradstreet  report,  in  which 
Construction  Mat(»rials  Company  [194]  was  named 
as  a  relntcnl  compaiiy  to  Pioneer  Constructors. 
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Q.  A]id  you  had  then  scn^n  the  Dun  &  liradstreet 
rating  on  Constmction  Materials  Company? 

A.  No,  not  on  Construction  Materials  Company, 
on  Pioneer  Constructors. 

Q.  You  just  stated  that  Construction  Materials 
Company  was  listed  as  a  related  company? 

A.  Yes,  but  not  a  report  on  them.  They  were 
named  as  a  related  company  to  Pioneer  Construc- 
tors in  a  report  on  Pioneer  Constructors. 

Q.  You  were  familiar  with  that  fact  on  Decem- 
l)er  4th  or  prior  thereto  ?  A.     In  that  way. 

Q.  And  that  is  your  reason  for  the  statement  in 
the  letter  that  this  is  the  first  information  you  had 
there  was  any  connection  between  the  two  compa- 
nies? 

A.  Well,  the  only  information  that  we  had  from 
the  Company. 

Q.  Is  it  the  policy  of  Apache  Powder  Company 
to  rely  on  a  construction  job  in  which  you  are  deal- 
ing with  a  subcontractor,  to  rely  almost  exclusively 
upon  the  bond  of  the  prime  contractor  for  pay- 
ment? 

A.  We  place  very  strong  reliance  in  that,  on  the 
bond  of  the  prime  contractor  for  payment. 

Q.  Is  it  also  the  policy  of  Apache  Powder  Com- 
pany when  [195]  an  order  is  given  to  it  and  a  re- 
quest made  it  be  billed  to  a  certain  corporation,  to 
not  do  so,  but  continue  to  bill  otherwise? 

A.  If  Apache  Powder  Company  were  notified  in 
some  official  manner  I  am  sure  that  the  Apache 
Powder  Company  would  comply  with  the  request. 
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Q.  You  did  not  feel  that  the  request  of  the  man 
who  had  made  all  of  the  purchases  prior  to  that 
time  was  an  official  request? 

A.  I  don't  believe  we  would  have  considered  it 
that  way;  on  such  an  important  thing  as  a  change 
in  a  contract  or  subcontract,  that  we  would  get,  you 
might  say,  a  rather  casual  statement  on  the  tele- 
phone from  the  man  that  orders  the  i>owder  to 
make  such  a  change. 

Q.  You  have  already  said,  Mr.  Henderson,  you 
had  never  seen  the  subcontract? 

A.  I  wouldn't  say  I  would  have  had  to  have  seen 
it  to  be  satisfied  that  there  was  a  subcontract. 

Q.  I  believe  it  is  stated  in  your  letter  and  I  be- 
lieve you  stated  as  a  fact — I  may  be  wrong  here — 
that  almost  all  of  your  dealings  with  this  particular 
job  over  there  were  by  phone  order,  is  that  correct? 

A.     That  is  correct. 

Q.  Is  it  the  policy  of  Apache  Powder  Company 
where  its  credit  terms  are  cash  thirty  days,  when 
they  are  dealing  with  [196]  a  subcontractor  on  a 
job  like  this,  to  go  for  a  period  of  over  six  months 
without  any  payment  before  making  any  inquiry  of 
the  prime  contractor  of  the  condition  of  a  sul)  on 
the  job? 

A.  Will  you  repeat  the  question,  that  is  the  first 
part  of  the  question? 

(The  last  question  was  road.) 

A.  T  would  say  it  is  not  the  policy  of  the  Apache 
Powdei'  Company  to  do  that,  although  it  is  not  iiini- 
siial  for  that  sort  of  thing  to  happcMi  in  this  type 
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of  work,  that  is,  with  the  contractors.  There  are 
certain  things  that  we  do.  We  don't  like  to  go  to  the 
])rime  contractor  and  eml)arrass  the  subcontractor 
if  we  can  avoid  it.  We  liave  men  in  the  fi(^ld  wlio 
watch  the  jo])s  and  note  whether  there  is  anything 
nmisnal  going  on  and  report.  In  this  case  we  had 
nothing  nnusual  reported.  We  feel  that  the  intent 
of  a  payment  bond  of  a  prime  contractor  is  to  pro- 
tect the  suppliers  and  we  rely  upon  that,  we  have 
and  we  do  in  all  cases  of  contract  work. 

Q.  Do  you  realize,  Mr.  Henderson,  that  in  rely- 
ing on  the  liond  of  the  prime  contractor  and  by  let- 
ting things  like  this  go  on  that  you  are  in  effect,  if 
the  prime  contractor  is  worth  anything  in  a  finan- 
cial way,  putting  the  burden  on  the  prime  contrac- 
tor? The  bonding  companies  don't  have  the  prac- 
tice of  just  paying  it  out  and  not  getting  it  back 
from  their  principal,  you  are  aware  of  that  situa- 
tion? A.    Yes.  [197] 

Q.  Mr.  Henderson,  have  there  been  many  occa- 
sions in  which  you  have  received  payment  on  ac- 
count with  checks  and  vouchers,  indicating  specifi- 
cally what  invoices  are  to  be  credited  with  that  pay- 
ment ? 

A.     You  say  have  we  received 

Q.  Do  you  receive  many  payments,  checks  and 
vouchers  of  that  nature  ? 

A.     Yes,  we  receive  checks  of  that  nature. 

Q.  What  is  the  usual  reason  for  payment  of 
indi\ddual  invoices  where  there  are  prior  amounts 
owing  ? 
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A.  AVell,  I  think  it  would  be  our  experience  it  is 
a  way  of  doing  l)usiness.  We  have  people  that  spec- 
ify certain  invoices  and  those  that  just  pay  on  ac- 
count. It  is  just  a  matter  of  how  they  want  to  do 
business. 

Q.  It  doesn't  raise  any  question  in  your  mind  as 
being  anything  out  of  the  ordinary  when  you  re- 
ceive checks  and  vouchers  of  that  nature? 

A.     That  is  specifying  certain  invoices? 

Q.    Yes.  A.     No,  it  isn't  unusual. 

Q.  Does  it  raise  any  question  in  the  mind  of 
Apache  Powder  Company  and  yourself  in  particu- 
lar when  you  have  an  account  that  is  six  months  old 
wdthout  any  pa}aiient  and  then  out  of  a  clear  l^ilue 
sky  you  start  getting  checks  from  another  organiza- 
tion, so  far  as  the  checks  themselves  show,  in  pay- 
ment of  the  [198]  last  invoices? 

A.  Yes,  we  note  that.  That  is  the  reason,  as  I 
say,  we  gave  consideration  to  our  course  and  we 
rc^viewed  our  information  from  the  field  in  regard 
to  the  jol)  and  we  have  got  this  —  oui*  experience 
with  the  subcontractor.  Pioneer,  had  hcvu  veiy  good 
before  and  at  tliat  point  we  could  wvU  ])elieve  we 
were  going  to  ])e  paid.  And  in  addition  to  that  we 
have  confidence  in  tli(^  prime  contractor. 

Q.  Ill  oihov  words,  you  at  that  point  started  put- 
ting your  reliance  on  Pioneer,  is  that  correct?  You 
hav(»  already  stated  you  did  not  acquaint  the  pinme 
contractor  with  th(^  situation,  either  as  to  the 
metliod  in  which  you  were  receiving  ])ayments,  or 
tlie  fact  that  you  had  received  a  telephone  request 
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to  l)ill  to  Construction  Materials,  you  have  already 
stated  you  did  not  in  any  way  contact  the  prime 
contractor  regarding  the  situation  at  that  time. 
Does  that  mean  you  were  putting  your  reliance  on 
Pioneer  ? 

A.  No,  not  altogether.  We  were  putting  our  reli- 
ance in  all  these  places  where  the  account  should  be 
taken  care  of.  We  weren't  concentrating  particu- 
larly on  Pioneer.  There  is  a  competitive  angle  here 
too,  Mr.  Catlin.  In  this  business  of  dealing  with  the 
contractors  we  have  many  contractors  who  pay  reg- 
ularly; imhappily  we  have  a  few  who  don't,  and  it 
is  customary  in  our  industry  to  go  along  with  these 
contractors.  And  if  we  w^ere  to  be  too  rigid  and 
inflexible  we  would  lose  [199]  a  lot  of  the  business 
because  our  competitors  will  be  liberal  and  in  many 
cases  more  liberal  than  we. 

Q.  In  other  words,  Apache  is  no  different  than 
a  lot  of  other  contractors  or  a  lot  of  suppliers,  it  is 
the  volume  in  the  competitive  end  and  relying,  plac- 
ing your  reliance  on  the  prime  to  back  you  up  in 
any  credit  mistakes  you  might  make? 

A.  No,  I  wouldn't  say  that  is  a  correct  statement 
of  what  I  said. 

Q.  There  is  one  other  thing  then  I  am  through, 
Mr.  Henderson.  I  note  that  there  are  two  order 
slips,  apparently  by  Mr.  Negley,  on  date  of  Decem- 
ber 4th.  Is  there  any  way  of  telling  whether  that 
was  one  phone  call  or  whether  it  was  two  separate 
calls? 

A.     I  do  not  know  frankly.  I  don't  believe  I  can 
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say,  except  the  way  it  was  reported  to  me  was  that 

it  was  one  call. 

Q.  Both  of  these  were  made,  I  notice  the  first 
one  was  made  out  to  Construction  Materials  Com- 
pany and  that  is  where  the  language  is  you  de- 
scribed before;  I  notice  the  other  one  is  made  out 
Construction  Materials  Company  and  with  ditto 
marks,  Construction  Di^dsion,  and  that  has  been 
crossed  out  and  '^Pioneer  Constructors"  written  in? 

A.    Yes. 

Q.  You  think  that  would  probably  be  one  call, 
you  are  not  positive  ? 

A.     As  far  as  I  can  say,  it  was  just  one  call.  [200] 

Mr.  Catlin:  No  further  cross  examination  from 
this  defendant. 

Cross  Examination 

Q.  (By  Mr.  Johnson) :  As  I  imderstand  your 
testimony,  you  said,  I  believe,  on  December  4th  you 
received  information  from  somebody  in  your  ac- 
counting department  that  Mr.  Swagerty  by  tele- 
phone request  had  requested,  in  connection  with  an 
order,  tliat  from  then  on  you  make  your  bills  to 
Construction  Materials?  A.     Yes. 

Q.  After  considering  it  with  other  people  in 
3^our  organization  you  decided,  for  reasons  that 
seemed  sufficient  to  you,  that  you  weren't  going  to 
do  it  tliat  way,  you  were  going  to  keep  on  billing 
PioTUH'r?  A.     Yes. 

Q.  Tlic  tiling  that  mystifies  mo  in  that  testi- 
mony, \li'.  ITciidci'son,  is  this,  that  when  a  customer 
wliich  is  a])i)ar('n11y  as  large  a  volume  customer  as 
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these  people  were,  make  a  request  to  you,  thai  you 
decide  not  to  couiply  witli  it,  you  go  aln^ad  and  not 
comi^lv  with  it  witliout  telliu^-  lh(^m  vour  reasons  or 
anything  else.  Isn't  tliat  rathc^r  unusual?  I  can  un- 
derstand your  not  complying  witli  the  customer's 
request,  but  don't  you  generally  have  a  little  dis- 
cussion Avith  him  a1)out  it  when  you  are  not  going 
to  comply?  [201] 

A.  I  think  the  way  that  the  rcHjuest  came  was 
rather  u.nusual,  and  I  guess  it  is  repetition,  but  I 
believe  if  the  request  had  come  to  us  in  what  we 
considered  the  proper  way  that  we  would  have  dis- 
cussed it  and  complied  if  it  w^as  all  in  order. 

Q.  You  didn't  even  feel  like  you  should  call  Mr. 
Sinunons,  Mr.  Skorpick  or  anybody  else  and  find 
out  what  this  was  all  about  and  find  out  why  they 
wanted  that  change  made  and  discuss  your  reasons 
for  not  wanting  to  make  it  ? 

A.  No,  Ave  didn't  feel  that  was  indicated  at  the 
time. 

Q.  However,  on  December  4th  you  did  know 
through  the  basis  of  this  telephone  call,  or  had  it 
called  to  your  attention  that  some  entity  out  there 
known  as  Construction  Materials,  which  you  thought 
you  had  reason  to  believe  was  a  di^dsion  of  Pioneer, 
but  anyway  that  somebody  called  Construction  Ma- 
terials was  now  on  the  job,  because  that  request  had 
been  made?  A.    Yes. 

Q.  When  you  received  your  first  payment,  which 
I  believe  was  about  December  19th,  somewhere 
along  there,  was  it? 
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A.  Yes,  December  19th  or  17th.  I  don't  recall  the 
exact  date. 

Q.  AATien  you  received  that  payment  you  knew 
of  course  this  same  entity,  Construction  Materials 
Company,  was  the  one  that  was  signing  the  check? 

A.    Yes. 

Q.  It  was  their  account  that  was  paying  you. 
You  also  knew  from  the  examination  of  the  voucher 
or  remittance  slip  attached  to  that  check  that  the 
invoices  the  Construction  Materials  were  paying 
were  the  current  latest  invoices  and  they  were  not 
paying  on  this  old  Pioneer  account,  you  knew  that? 

A.     I  saw  the  remittance  statement. 

Q.  As  a  business  man  didn't  all  these  things  add 
up  that  there  had  been  some  change  of  some  kind, 
something  was  going  on  and  an  investigation  might 
be  in  order? 

A.     We  made  an  investigation. 

Q.  What  investigation  did  you  make  at  that 
time? 

A.  In  the  field  we — that  is  in  the  field  and  in  the 
continuation  of  orders  coming  into  us  it  continued 
to  be  exactly  the  same  personnel,  reported  the  same 
managcMuent,  the  same  job,  the  same  equipment;  no 
protest  in  going  on  and  doing  business  in  the  way 
we  had  been  doing  it  with  Pioneer  Constructors, 
with  whom  we  had  arranged  to  do  the  business. 

Q.  Didn't  you  consider  Mr.  Swagerty's  phone 
call  recpiesting  you  do  it  the  other  way  was  in  effect 
a  i-ecjuest? 

A.     The  way  hr  ])ut  it  wasn't  as  disturbing  as  if 
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it  had  been  a  direct  notification  to  us  that  this  sub- 
contract with  Pioneer  Constructors  has  been  tenni- 
nated  and  one  has  been  let  to  Constmction  Mate- 
rials. All  he  said  was — that  is,  [203]  it  is  reported — 
Construction  Materials  Company,  a  division  of  Pio- 
neer Constnictors.  So  it  would  be  natural  to  assume 
from  that  we  were  still  doing  business  with  Pioneer 
Constructors.  If  they  choose  to  call  it  one  division 
or  another,  that  is  within  their  organization  I  pre- 
sume. 

Q.  Knowing  these  facts.  Construction  Materials 
was  there,  you  were  being  paid  by  their  checks,  that 
they  requested  you  to  bill  it  to  them,  and  that  their 
checks  were  only  paying  their  current  invoices,  why 
didn't  you  go  to  Mr.  Ashton,  Mr.  Skorpick,  Mr. 
Simmons  or  someone  else  in  a  responsible  position 
in  these  organizations  that  could  have  given  you  the 
straight  facts  ? 

A.  We  felt  that  it  was  the  duty  of  the  contrac- 
tor, subcontractor  or  prime  contractor  to  give  us 
adequate  notification. 

Q.  In  other  words,  you  considered  all  these  fac- 
tors and  came  to  that  conclusion,  they  should  give 
you  notification,  that  you  should  sit  back  and  not 
do  anything  imtil  they  gave  you  formal  notification, 
is  that  right  ? 

A.  That  we  should  continue  with  the  account  as 
we  had  it  set  up  until  we  got  some  formal  notifi- 
cation. 

Mr.  Johnson :    May  I  see  Exhibit  5  ? 

Q.     (By  Mr.  Johnson)  :     You  have  included  in 
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Exhibit  5,  which  is  your  statement  over  a  period  of 

months,  are  addressed  to  Pioneer  Constructors? 

A.    Yes. 

Q.  The  way  they  are  set  up  they  show  the  old 
l)ahince  and  list  the  current  invoices  for  the  preced- 
ing month?  A.     Yes. 

Q.  Credits  or  payments  that  mi2:ht  have  been 
made  over  the  preceding  month,  is  that  right? 

A.    Yes. 

Q.  All  the  time  December,  1956,  January,  1957, 
February,  '57,  March,  '57,  all  the  way  through  you 
kept  sending  them  out  the  same  way? 

A.    Pioneer  Constructors? 

Q.    Yes.  A.    Yes. 

Q.  After  March  you  certainly  knew  of  course 
that  Pioneer  wasn't  on  the  job,  you  had  been  offi- 
cially notified  by  that  time?  A.    Yes. 

Q.     Certainly  in  April  and  May  you  knew  it  ? 

A.     Yes. 

Q.  I  notice  here  on  March  31st,  1957,  after  you 
had  been  notified,  you  sc^nt  out  a  bill  to  Pioneer 
Constructors  showing  in  March  invoice  to  them  still 
the  same  way,  didn't  you? 

A.  Yes.  The  balance  was  against  Pioneer  Con- 
structors of  course. 

Q.  Did  you  ever  make  any  inquiry  of  anyone  up 
until  you  [205]  got  what  you  call  official  notification 
of  tliis  changed  situation  to  find  out  why  Pioneer 
Constructors  were  paying  you  by  their  check  and 
specifying  tlie  currc^it  invoices  and  not  paying  off 
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the  balance  of  the  acconnt,  if  as  you  tliou^lit  it  was 

all  Pioneer  Constructors  account? 

Mr.  Carr:  I  ol>ject  to  the  question.  It  has  })een 
asked  and  answered,  I  believe,  more  than  once. 

The  Court :    He  may  answer. 

Mr.  Johnson:    Will  you  repeat  the  question? 
(The  last  question  was  read.) 

A.   ]sro. 

Mr.  Johnson :    That  is  all. 

Cross  Examination 

Q.  (By  Mr.  Fickett)  :  Mr.  Henderson,  during 
all  this  time  you  knew  Mel  Simmons  personally, 
didn't  you? 

A.  No,  I  did  not  know  Mel  Simmons  personally 
and  don't  yet. 

Q.  You  didn't  know  he  was  in  charge  of  the 
office  of  Pioneer? 

A.  I  knew  that  at  one  stage,  but  that  was  after, 
I  think  along  in  March  of  1957,  as  I  recall,  I  got 
that  infoiTQation. 

Q.  When  you  got  this  information  from  Mr. 
Swagerty  on  [206]  the  12th  of  December,  you  never 
took  the  trouble  to  call  the  Pioneer  office  or  Con- 
struction Materials  office  in  Tucson  and  make  in- 
quiry there,  did  you,  about  the  situation? 

A.     No. 

Mr.  Fickett :    That  is  all. 

(Witness  excused.) 
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called  as  a  witness  herein,  having  been  first  duly 
sworn,  testified  as  follows: 

Direct  Examination 

Q.     (By  Mr.  Carr)  :    Your  name  is  Paul  Negley? 

A.    Yes,  sir. 

Q.     Where  do  you  reside,  Mr.  Negley? 

A.     5719  East  Baker  Street,  Tucson,  Arizona. 

Q.  Are  you  employed  by  Apache  Powder  Com- 
pany? A.    Yes. 

Q.  Were  you  employed  by  Apache  Powder  Com- 
pany in  the  period  between  June  13,  1956  and 
March  12,  1957?  A.    Yes. 

Q.    What  was  your  position  Avith  the  Company? 

A.     The  shipping  clerk  and  billing  clerk. 

Q.    What  department  of  the  company  is  that  in  ? 

A.     It  was  in  the  accounting  department. 

Q.    Who  was  your  immediate  superior? 

A.    Mr.  J.  L.  Schmalzer. 

Q.    What  was  his  position  with  the  Company? 

A.  He  was  at  that  time,  1956,  he  was  assistant 
secretaiy  and  assistant  treasurer. 

Q.  Did  you  have  anything  to  do  with  the  orders 
in  connection  with  the  furnishing  of  materials  to 
theAjojob?  A.     Yes,  sir. 

Q.     What,  briefly,  did  you  do  in  tliat  connection? 

A.  T  received  the  orders  by  telephone  and  ar- 
ranged to  make  the  deliveries  in  accordance  with 
llie  availability  of  the  materials  requested  and  avail- 
ability of  trucks  to  iuak(^  the  delivery. 
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Q.  What  (locnments,  if  any,  were  prepared 
under  your  immediate  direction? 

A.  The  factory  order  was  prepared  under  my 
immediate  direction  and  Ww  ])ill  of  lading  for  ship- 
ment of  the  material  and  the  invoice. 

Q.  Were  copies  of  the  factory  order  and  in- 
voices regularly  sent  to  customers  at  the  time  they 
were  made  ? 

A.  Yes.  The  copy  of  the  factory  order  was  rep- 
resenting acknowledgment  of  the  orders,  was  mailed 
to  the  customer  to  whom  it  was  sold,  and  at  the  time 
the  powder  was  to  be  shipped  I  had  caused  the  bill 
of  lading  to  be  made.  [208] 

Q.  You  just  stated,  Mr.  Negley,  that  you  han- 
dled the  phone  orders  on  this  job.  Were  all  the 
orders  by  phone  rather  than  on  a  written  order 
form?  A.    All  the  orders  were  by  telephone. 

Q.    From  whom  did  you  receive  these  orders? 

A.     Mr.  Swagerty  on  the  job  at  Ajo. 

Q.     Do  you  know  his  full  name? 

A.     His  full  name  is  Paul  A.  Swagerty. 

Q.  In  connection  with  the  receipt  of  orders, 
when  did  he  first  start  to  phone  in  the  Pioneer 
orders  on  this  job? 

A.  The  first  order  I  received  by  telephone  from 
Mr.  Swagerty  was  June  22nd,  1956. 

Q.  Did  he  thereafter  phone  in  all  the  orders  that 
were  made  for  the  Ajo  job? 

A.  To  my  knowledge  those  that  I  received  for 
the  Ajo  job  were  all  phoned  in  or  taken  by  phone 
from  Mr.  Swagerty  by  me,  for  those. 
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Q.  Did  you  receive  all  the  orders  that  he 
phoned  in? 

A.     No,  I  wouldn't  say  I  received  all  of  them. 

Q.     Do  you  recall  how  many  you  received? 

A.     I  received  approximately  nineteen. 

Q.  Did  those  include  all  of  the  orders  received 
by  Apache  Company  subsequent  to  November  1, 
1956?  A.    Yes,  sir. 

Q.  I  call  your  attention  to  one  of  the  factory 
orders  [209]  Plaintife  Apache's  Exhibit  3,  that  is 
the  factory  order  of  December  4,  1956.  Did  you  pre- 
pare this  factory  order?  A.     Yes,  sir. 

Q.  AVhat  was  the  source  of  the  information  from 
which  this  order  was  prepared? 

A.     It  was  a  telephone  order  from  Mr.  Swas^erty. 

Q.  At  the  time  of  that  telephone  conversation 
did  you  make  pencilled  notes  of  the  contents  of  the 
conversation,  the  statements  made  ? 

A.    Yes,  sir,  I  did. 

Q.  And  I  refer  to  tlu^  first  pencilled  sheet  at- 
tached to  this  factory  order  of  December  4,  1956, 
and  ask  whether  or  not  you  made  out  that  pencilled 
notation?  A.     Yes,  sir,  I  did. 

Q.  With  exception  of  the  statement  in  ink  at  the 
bottom,  initialled  by  Mr.  Henderson? 

A.     That  is  ri.G:ht. 

Q.  What  ,2^euera]1y  does  that  ])eiicillcd  note  con- 
tain ? 

A.  Tt  generally  contains  the  luaterial  that  the 
custoiiKM*  \vish(^s  to  have  deliv(M'(Hl. 

Q.     At  the  to]-)  h-ft  hand  si(l(>  a])p(^ars  the  words. 
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''Construction  Materials  Company,  Consti-netion  Di- 
vision, Tucson,  Arizona/'  Do  you  recall  the  purpose 
of  that  notation? 

A.  Yes.  Mr.  Swagerty  infomied  me  u])on  giving* 
me  this  ordc^r  that  the  balance  of  the  materials  for 
the  Ajo  job  should  [210]  be  billed  to  Construction 
Materials  Company,  Construction  Division,  Tucson, 
Arizona,  and  that  this  division,  this  company  is  a 
division  of  Pioneer  Constructors. 

Q.  DoA^TTi  beloAV  you  have,  there  is  a  statement: 
"Above  is  division  of  Pioneer  Constructors,"  with 
the  address.  You  made  that  as  a  notation  from  Mr. 
Swagerty's  statement?  A.     Yes,  sir. 

Q.  The  second  pencilled  sheet,  it  started,  "Con- 
struction Materials.  C  (Blank)  Div,"  which  is 
stricken  and  ' 'Pioneer  Constructors"  is  put  in? 

A.    Yes. 

Q.     Do  you  recall  making  that  second  notation? 

A.     Yes,  I  do. 

Q.  What  was  the  purpose  of  the  second  nota- 
tion? 

A.  It  was  to  divide  the  order,  inasmuch  as  the 
original  request  for  materials  was  160  cases  of  blast- 
ing supplies  and  my  stock,  either  my  stock  or  the 
fact  that  I  did  not  have  a  big  truck  to  ship  that 
much,  made  it  inevitable  I  must  ship  a  partial  ship- 
ment of  28  cases,  which  is  noted  here,  which  is  a 
part  of  the  original. 

Q.  So  that  was  made  subsequent  to  the  telephone 
conversation  with  Mr.  Swagerty  after  you  had 
learned  the  amount  of  material  you  had  on  hand? 
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A.    Yes,  sir. 

The  Court:  It  is  12:00  oxlock.  TTe  will  stand  at 
[211]  recess  until  1 :30. 

(Whereupon   a   recess    was   taken    at    12:00 
o'clock  noon,  until  1 :30  o'clock  p.m.)  [212] 

March  5,  1958,  Afternoon  Session 

PAUL  NEGLEY 

previously  called  and  sworn,  resumed  the  stand  and 
testified  further  as  follows: 

Direct  Examination — (Continued) 

Q.  (By  Mr.  Carr)  :  Mr.  Xegley,  you  were  testi- 
fying as  to  the  conversation  ^^dth  Mr.  Swagerty  on 
December  4,  1956.  Did  you  report  this  to  your 
superiors?  A.    Yes,  sir. 

Q.     To  whom?  A.     To  Mr.  Schmalzer. 

Q.  Were  you  employed  and  on  the  jol)  at  all 
times  during  December,  1956  ?  A.    Yes,  sir. 

Q.  Did  you  receive  a  telephone  call  from  Mr. 
Simmons  of  Construction  Materials? 

A.     No,  sir. 

Mr.  Carr:    That  is  all. 

Cross  Examination  [213] 

Q.  (By  Mr.  Catlin)  :  Mr.  Negley,  just  one  ques- 
tion. May  I  have  the  so-called  factory  orders.  Call- 
ing your  attention,  Mr.  Negley,  to  the  notations 
which  I  believe  you  call  this  an  order  memo,  some- 
thing like  that,  you  made  when  you  received  the 
telephone  call  from  Mr.  Swagerty? 
A.    Yes,  sir. 
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Mr.  CaiT:    What  date? 

Mr.  Catlin:    DecemlxT  4,  1956. 

Q.  (By  Mr.  Catlin) :  May  I  ask,  during  the 
time  that  you  were  talking  to  Mr.  Swagerty  on  the 
p]ion(^,  how  nuich  of  this  notation  was  made  by  you 
at  that  time  while  you  were  talking  to  Mr.  Swagerty 
on  the  phone,  if  you  recall  ? 

A.  Yes,  I  recall.  I  made  the  notation  immedi- 
ately when  one  of  the  balance  of  the  requirements 
at  Ajo  to  be  billed  to  Construction  Materials,  Con- 
struction Division,  and  then  he  gave  me  the  com- 
pany name,  Construction  Materials  Company,  Con- 
struction Division,  Tucson,  Arizona,  and  I  noted 
what  he  said  as  I  put  it  here  above  is  "Division  of 
Pioneer  Constructors.'' 

Q.  Did  you  make  this  notation  here  at  the  same 
time  that  you  made — while  you  were  talking  to  Mr. 
Swagerty  on  the  phone  ?  A.     Yes,  sir. 

Q.  Is  there  any  reason  why  you  would  date  this 
the  same  time  and  then  go  to  another  place  on  there 
and  also  date  it  [214]  again?  I  beg  your  pardon,  it 
is  not  dated. 

A.  I  was  using  the  space  to  allow  my  notation 
inasmuch  as  the  body  of  my  notation  I  have  the 
specification  for  the  material  required. 

Q.  This  about  the  above  is  a  di^dsion  of  Pioneer 
Constructors,  you  are  positive  Mr.  Swagerty  told 
you  this  and  this  wasn't  an  assumption  on  your 
part? 

A.     I  am  positive  Mr.  Swagerty  told  me  that. 

Mr.  Catlin:    No  further  questions. 
(No  further  questions  indicated.) 
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called  as  a  witness  herein,  having  been  first  duly 
sworn,  testified  as  follows: 

Direct  Examination 

Q.     (By  Mr.  Carr)  :    State  your  name. 

A.    J.  L.  Schmalzer. 

Q.    Where  do  you  live,  Mr.  Schmalzer? 

A.     Benson,  Arizona. 

Q.  Do  you  hold  a  position  with  Apache  Powder 
Company?  A.     I  do. 

Q.  During  the  period  March  30,  1956  to  March 
12,  1957,  did  you  hold  a  position  with  Apache 
Powder?  A.     I  did. 

Q.    What  was  your  position  during  that  period? 

A.     Assistant  secretary  and  assistant  treasurer. 

Q.  "What  were  your  principal  duties  as  such 
officer? 

A.  I  was  fully  in  charge  of  the  accounting  de- 
partment. 

Q.  At  that  time  was  Mr.  Negley,  who  just  testi- 
fied, a  l)illing  and  shipping  clerk  in  that  depart- 
ment? A.     He  was. 

Q.  Who  was  your  assistant  in  the  accounting 
department?  A.     Amos  Browning. 

Q.  Have  you  been  in  the  courtroom  during  all 
the  trial  of  this  case?  A.     I  have. 

Q.  You  heard  the  testimony  of  Melvin  J.  Sim- 
mons in  regard  to  a  telephone  conversation,  call  to 
Apnclie  Powder  Company  on  or  about  December 
10,  195()?  A.     I  did. 

Q.     Did  you  r(MMMve  tliat  call?  A.    T  did  not. 
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Q.  AVould  you  in  the  ordinary  course  of  the 
handling  of  business  for  Apache  Powder  receive 
that  call  if  you  had  been  present  and  on  the  job? 

Mr.  Johnson:  I  object  to  that  as  calling  for  his 
conclusion. 

Q.  {V>Y  Ml*-  Carr) :  Who  would  receive  a  call 
that  came  to  Apache  Powder  Company  with  the  re- 
quest to  talk  to  the  bookkeeping  or  accounting  de- 
partment? [216] 

Mr.  Johnson:    I  object. 

A.     It  would  have  been  directed  to  me. 

The  Court:     The  answ^er  may  stand. 

Q.  (By  Mr.  Carr) :  If  you  happened  to  be 
absent  from  your  office  at  the  time,  who  then  would 
it  have  been  directed  to?  A.     Mr.  Browning. 

Q.     Your  assistant?  A.     My  assistant. 

Q.  In  charge  of  the  accounting  department.  Did 
you  receive  a  call  from  Mr.  Simmons  on  or  about 
that  date?  A.     I  did  not. 

Mr.  Carr :    That  is  all. 

Mr.  Johnson :    No  questions. 

Mr.  Carr:    You  may  step  down. 
(Witness  excused.) 

AMOS  J.  BROWNING 

called  as  a  witness  herein,  having  been  first  duly 
sworn,  testified  as  follows: 

Direct  Examination 
Q.     (By  Mr.  CaiT)  :    State  your  name? 
A.     Amos  J.  Browning. 
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Q.    Where  do  you  reside,  Mr.  Browning?  [217] 

A.     Benson,  Arizona. 

Q.  Are  you  an  employee  of  Apache  Powder 
Company?  A.     I  am. 

Q.  Were  you  an  employee  of  Apache  Powder 
Company  during  the  period  March  30,  '56  to  March 
12,  '57?  A.    Yes,  sir. 

Q.  What  was  your  position  with  the  Company 
during  that  period  ? 

A.  I  was  assistant  to  Mr.  Schmalzer  in  the 
bookkeeping  department. 

Q.  If  a  call  came  to  the  bookkeeping  department 
or  the  accounting  department  of  Apache  Powder 
and  Mr.  Schmalzer  didn't  happen  to  be  present,  to 
whom  would  it  be  directed?  A.     To  me. 

Q.  Did  you  receive  a  telephone  call  from  Melvin 
J.  Simmons  of  Construction  Materials  Company  on 
or  about  December  10,  1956  ?  A.     No,  sir. 

Mr.  Carr:    That  is  all. 

Cross  Examination 
Q.     (By  Mr.  Catlin)  :    Have  you  ever  had  a  tele- 
phone call   from  Mr.   Simmons?  A.     No,   sir. 
Q.     You  have  never  talked  to  him?  [218] 
A.     No,  sir. 

(No  further  questions  indicated.) 
(Witu(^ss  excused.) 
Mr.  Carr:     That  concludes  the  A])ache  Powd(M- 
Com])aiiy  case,  if  the  Court  please. 

We  at  this  tim(*  ask  for  an  ainiMulment  of  the 
anu'iidcd    ('()ni])laiiit    to    conform    to    the    evidence. 
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First,  showing'  in  each  instance  in  the  amended  com- 
plaint that  th(^  date  of  the  teimination  of  the  Pio- 
neer subcontract  of  the  execution  of  Construction 
Materials  contract  was  January  8,  1957,  and  second, 
that  oral  notice  was  given  to  the  prime  contractor  on 
March  19,  1957  by  Apache  Powder  Company  within 
ninety  days  after  the  last  material  prior  to  January 
8th,  1957  was  furnished  by  Apache  Powder  Com- 
pany on  the  Ajo  job  on  December  20,  1956. 

Mr.  Johnson:  At  this  time,  your  Honor,  we  ob- 
ject to  the  portion  of  the  amendment  which  asks 
that  it  be  amended  saying  oral  notice  was  given  to 
the  prime  contractor  on  the  grounds  the  Miller  Act 
doesn't  provide  for  oral  notice  and  that  amendment 
would  be  completely  immaterial. 

The  Court:  Leave  is  given  to  make  the  first 
amendment  in  regard  to  allegation  regarding  the 
date  of  the  subcontract  by  Construction  and  termi- 
nation of  the  Pioneer  contract.  The  balance  of  the 
motion  is  denied. 

Mr.  Lester:  May  I  inquire,  your  Honor,  if  that 
is  [219]  on  the  basis  of 

The  Court:    On  the  grounds  it  is  immaterial. 

Mr.  Lester:  On  the  basis  of  some  other  decision 
that  oral  notice  can  never  comply  mth — in  accord- 
ance with  the  Statutes'? 

The  Court:    Yes. 

Mr.  Lester:  We  would  like  an  opportunity  at 
some  time  to  submit  authorities  to  the  Court  on  that 
point  where  it  has  been  held  sufficient. 

The  Court:  I  know  of  no  case  except  the  case  in 
the  Fifth  Circuit  where  the  Coui-t  on  the  basis  of 
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one  of  its  earlier  decisions  indicated  that  it  would 
be  possible  to  give  or  to  comply  with  the  Miller  Act 
by  the  giving  of  oral  notice,  but  that  has  been  dis- 
approved in  the  Ninth  Circuit  in  the  case  in  which 
I  wrote  the  opinion.  The  case  that  I  refer  to  in  the 
Ninth  Circuit  is  Bowden  against  Malloy,  decided 
about  a  year  ago. 

Mr.  Johnson:  At  this  time,  your  Honor,  the 
third  party  defendant  moves  for  judgment — or  it 
should  be  the  defendant  at  least,  or  the  third  party 
defendant — moves  for  judgment  against  the  plain- 
tiff Annco  Drainage  Company  for  the  reason  that 
their  evidence  has  failed  to  support  the  allegations 
of  their  complaint  and  has  failed  to  prove  any  cause 
of  action  against  the  oripnal  defendant,  and  hence 
by  subrogation  against  the  third  party  defendant, 
and  [220]  I  wish  to  make  the  same  motion  for  judg- 
ment against  the  plaintiff  Apache  Powder  Company 
for  the  reason  the  evidence  has  failed  to  sustain 
their  allegations,  failed  to  disclose  any  cause  of 
action  against  the  defendant  Ashton-Mardian  Com- 
pany or  against  the  third  party  defendant,  and  for 
the  further  reason  that  the  evidence  as  presented 
hy  the  plaintiff  Apache  Powder  Company  aflRnu- 
atively  shows  that  taken  in  its  most  favorable  light 
to  them,  that  a  contract  between  a  new  sul^contract 
between  the  prime  contractor  and  Construction  Ma- 
terials was  filially  (executed  on  January  8th,  1957, 
that  the  last  delivery  of  materials  prior  to  the  exe- 
cution of  said  new  subcontract  was  on  or  about  De- 
c(Mu])er,  1957 — ou  or  about  December  20,  1956,  that 
their   notice^   was   not   given    until    A])ril    25,    1957, 
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which  was  well  Ixyoiul  the  ninety  days  from  cither 
of  those  dates,  and  furtlier  that  their  own  evidence 
vshows  that  either  they  had  actual  notice  in  Decem- 
l)or  of  1956  of  the  chano;e  of  subcontractors,  or  if 
they  did  not  have  actual  notice,  they  did  have  notice 
of  facts  sufficient  to  a  reasonable  man  on  inquiiy, 
where  reasonable  inquiry  would  have  discovered  the 
true  state  of  affairs. 

Do  you  care  to  hear  argimient  at  this  time,  your 
Honor  ? 

The  Court:    ?To. 

Mr.  Catlin:  For  the  purpose  of  the  record,  the 
defendant  Ashton-Mardian  joins  in  the  motion 
made  by  Mr.  Johnson.  [221] 

The  Court:  Very  well.  I  will  reserve  rulino^  on 
both  motions. 

Mr.  Johnson:    I  will  call  Mr.  Swagerty. 

PAUL  A.  SWAGERTY 

called  as  a  witness  herein,  having  been  first  duly 
sworn,  testified  as  follows: 

Direct  Examination 

Q.     (By  Mr.  Johnson) :    Please  state  your  name. 

A.     Paul  A.  Swagerty. 

Q.    Where  do  you  live? 

A.     3168  Xorth  Romero  Road,  Tucson. 

Q.     Wliat  is  your  occupation? 

A.     Construction  superintendent. 

Q.  By  whom  are  you  employed  at  the  present 
time? 

A.  Construction  Materials,  Construction  Divi- 
sion. 
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Q.  By  whom  were  you  employed  during  the  year 
1956? 

A.  I  was  hired  by  Tomomy  Moore  of  the  old 
Pioneer  organization  and  later  was  rehired  by  Joe 
Skoi-pick  for  Construction  Materials,  Construction 
Division. 

Q.  In  what  capacity  did  you  work  for  Pioneer 
Constructors  during  the  poi-tion  of  the  year  1956 
when  you  were  employed  by  that  company?  [222] 

A.     In  what  capacity? 

Q.    Yes. 

A.     As  constiTiction  superintendent. 

Q.     Wliere  ? 

A.     At  the  Ajo  Radar  Base. 

Q.  That  is  the  Ajo  job  we  have  l^een  discussing 
in  this  case?  A.     Yes. 

Q.  You  have  been  in  the  courtroom  during  the 
trial  of  this  case  and  heard  the  preceding  evidence  ? 

A.    Most  of  it. 

Q.  Do  you  recall  the  approximate  date  on  which 
your  employment  by  Pioneer  terminated  and  you 
became  associated  w^th  Construction  Materials? 

A.  Well,  it  was  sometime  in  Octol^er  of  '56  that 
Mr.  Skorpick  and  some  representative  of  Pioneer 
whom  I  don't  know  except  for  one  man  I  had  occa- 
sion to  meet  before,  Curtis  Catrin,  called  at  the  Ajo 
job  for  the  purpose  of  determining  what  portion  of 
the  work  had  been  done  at  that  time. 

Q.  Did  they  adWse  you  at  that  tiiuc^  \'vom  then 
on  you  were  to  be  employed  by  Constniction  Mate- 
rials ? 
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A.  Mr.  Skorpick  advised  me  I  tliiiik  the  i'ollow- 
ing*  week,  but  he  told  me  at  that  time  there  would 
be  a  change.  That  is  why  these  people  were  there. 

Q.  And  the  following  week  it  was  that  the 
change  had  been  [223]  made,  is  that  right? 

A.  My  pay  check  came  out  Construction  Mate- 
rials, Construction  Division.  He  actually  told  me  at 
the  time  there  would  be  a  change  and  asked  me  to 
stay  on  if  T  would. 

Q.  Did  you  hear  the  testimony  of  Mr.  Negley 
who  testified  a  little  while  ago?  A.     I  did. 

Q.  Did  you  hear  his  testimony  in  regard  to  a 
telephone  conversation  with  you  on  or  about  the  4th 
day  of  December,  1956?  A.     I  did. 

Q.  Did  you  have  a  conversation  with  him  on 
that  day? 

A.  Well,  I  don't  know.  It  has  been  too  long  ago 
to  pinpoint  a  date,  but  I  had  numerous  conversa- 
tions w^th  Mr.  Negley  and  if  the  record  shows  there 
was  an  order  placed  at  that  date  by  me,  I  would  say 
that  was  correct. 

Q.  Do  you  recall  a  conversation  on  or  about  that 
time  in  which  the  matter  of  billing  was  discussed, 
v/hether  or  not  it  should  be  billed  to  Pioneer  or 
Construction  Materials?  A.     I  do. 

Q.  Could  that  have  been  on  or  about  the  time 
Mr.  Negley  mentioned?  A.     I  think  so. 

Q.  Tell  the  Court  the  substance  of  that  conver- 
sation. 

A.  Well,  to  regress,  Mr.  Simmons  had  called 
me  sometime  [224]  prior  to  this  conversation  and 
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asked  me  that  it  wasn't  just  with  regard  to  Apache 
Powder,  it  was  with  regard  to  any  suppliers  that 
we  might  have  dealings  ^vith,  which  were  few,  and 
that  I  remind  everyone  that  the  bills  should  be  sub- 
mitted to  Constniction  Materials,  Construction  Di- 
\dsion,  so  I  took  this  oppoi'tunity  to  tell  Mr.  Negley. 

Q.  Will  you  tell  us  as  near  as  you  can  just  what 
you  said  and  what  he  said  on  that  occasion?  Tliis 
is  a  long  time  and  you  can't  recall  the  exact  words, 
]3ut  if  you  can  give  us  the  substance. 

A.  At  iirst  I  told  him  that  future  l)illings  with 
regard  to  the  A  jo  work  should  be  billed  to  Con- 
struction Materials,  Constniction  Division.  I  don't 
know,  I  think  at  the  time  he  asked  me  with  regard 
to  addresses,  I  told  him  that  he  could  foi-Avard  the 
statements  to  the  same  place  that  he  had  the  previ- 
ous ones;  that  Mr.  Simmons  would  take  care  of 
them. 

Q.  Do  you  recall  anything  being  said  a])out  them 
as  to  the  status  of  Construction  Materials  Com- 
pany, whether  it  was  or  was  not  a  di\'ision  of 
Pioneer  Constructors   Company? 

A.  No,  I  don't,  because  I  didn't  know.  I  am 
a  construction  superintendent.  T  don't  know  what 
affiliates  the  firm  has  or  don't  have. 

Q.  To  the  l)est  of  your  knowledge  did  you  ever 
make  a  statemcmt  to  ^h\  Xegley  or  anyone  else 
that  Constniction  Materials  Company  was  a  divi- 
sion of  Pioneer  Constructors?  [225] 

A.      r  have  not. 

:\I]-.  Johnson:     That  is  all. 
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Cross  Examination 

Q.  (By  Mr.  Lester) :  You  have  just  told  us 
that  you  didn't  know  what  the  exact  relationship 
was  betAveen  the  two  companies  at  that  time? 

A.     No.     I  had  no  way  of  knowing. 

Q.  It  is  entirely  possible,  isn't  it,  that  you  may 
have  said  something  about  the  relationship,  which 
you  thought  may  have  been  the  relationship  be- 
tween the  two  companies  at  that  time? 

A.  As  I  remember  it,  since  the  mail  and  every- 
thing was  handled  through  the  same  office,  I  think  I 
made  mention  to  him  that  the  bills  should  be  sub- 
mitted to  the  same  channels.  What  he  made  out  of 
that,  I  don't  know,  but  as  far  as  what  I — the  con- 
tact I  had  with  Tucson  130  miles  away,  our  payrolls 
et  cetera  went  through  the  same  channels. 

Q.  But  the  point  is  you  did  not  then  know  what 
the  situation  was  between  the  two  companies,  isn't 
that  true? 

A.  I  know  that  I  drew  my  check  or  was  draw- 
ing my  check  from  Construction  Materials,  Con- 
struction Division. 

Q.  Isn't  it  true  at  that  time  you  did  not  know 
exactly  the  relationsliip  between  those  two  com- 
panies? [226] 

A.  No,  I  don't — I  don't  tliink  I  know  anything 
of  the  Company  policy  even  to  this  date. 

Q.  That  would  be  more  true  then  than  today, 
isn't  that  correct? 

A.  The  only  thing  I  know  about  the  people  are 
the  ones  that  hire  me  and  the  ones  I  work  for. 
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Q.  Isn't  that  true  that  you  knew  less  about  the 
relationship  between  those  two  companies  than  you 
do  now? 

A.  I  don't  know  anything  of  the  relationship 
now. 

Q.  It  is  entirely  possible  you  may  have  said 
something  that  caused  Mr.  Negley  to  jot  do^^^l  the 
notation  he  did  about  your  conversation? 

A.     I  am  not  denying.  He  could  have. 

Mr.  Lester:     That  is  all. 

Cross  Examination 

Q.  (By  Mr.  Thompson) :  Mr.  Swagert}^,  I  be- 
lieve you  heard  the  testimony  of  Melvin  J.  Sim- 
mons that  he  received  a  call  from  you  ad^dsing  him 
that  in  relation  to  the  Armco  shipment  of  metal 
pipe  to  the  Ajo  job,  that  one  of  the  shipments 
made  probably  in  the  month  of  October,  1956,  did 
not  contain  all  of  the  materials  ordered,  is  that 
correct?  A.     That  is   correct. 

Q.  You  asked  Mr.  Simmons  then  to  see  if  he 
could  order  [227]  the  balance  of  those  materials? 

A.  We  were  in  dire  need  of  them  and  I  told 
liim  to  get  them  there. 

Q.  At  i]w  time  you  had  this  conv(n*sation  with 
Mr.  Simmons,  you  knew,  did  you  not,  that  those 
mntcM'ials  which  you  were  requesting  Mr.  Sinunons 
to  (>]-(ler  wer(^  a  ])art  of  the  materials  which  had 
been,  which  were  a  part  of  tlu^  order  signcnl  by 
the  Pioneer  Constructors  in  April,  1956? 

A.     1   wouldn't  know  about  that,  but  I  do  know 
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tliey  were  short  on  one  of  your  last  loads,  on  your 
truck  deliveries  and  I  knew  your  truek  driver  made 
a  memorandum  or  waybill  on  it  and  we  didn't 
rc^eeive  it,  so  I  asked  Mel  to  elieek  on  it.  We  knew 
we  were  short  and  the  material  was  on  order. 

Q.     You  knew  it  was  a  Pioneer  order? 

A.     Yes.     At  that  time  it  would  have  been. 

Mr.  Thompson:    That  is  all. 

Cross  Examination 

Q.  (By  Mr.  Catlin) :  Mr.  Swagerty,  you  men- 
tioned that  Mr.  Simmons  had  instructed  you  as 
regards  to  all  your  suppliers,  to  ask  them  to  bill 
Construction  Materials  for  future  orders,  is  that 
correct? 

A.  Not  Construction  Materials;  Construction 
Materials,    Construction   Division.    [228] 

Q.     Did  you  do  that?  A.     I  did. 

Q.     With  all  of  your  orders  from  there  on  out? 

A.  Well,  no.  As  Mr.  Negley  testified,  we  han- 
dled a  lot  of  telephone  conversations,  we  never  did 
meet  but  wt  knew  one  another  pretty  well  and  I 
simply  stated  from  here  on  out  because  he  knew 
if  he  got  a  call  from  Ajo  and  from  me  it  was  for 
that  project.  We  never  went  through  the  formal- 
ity of  stating  firm  names,  project  numbers. 

Q.  They  said,  ''Mr.  Swagerty,  send  out  28  cases 
of  powder"? 

A.  That's  exactly  right,  or  whatever  my  neces- 
sity was.  It  usually  called  for  more  than  that  be- 
cause the  boy  had  scheduled  it. 


256  Apache  Fotvder  Company  vs. 

(Testimony  of  Paul  A.  Swagerty.) 

Q.  How  about  your  other  materials  which  you 
would  order,  or  were  there  any  other  type  of  ma- 
terials you  would  order? 

A.  There  was  no  other  I  ordered  other  than 
local,  automotive  parts,  and  a  service  station  ac- 
count, things  like  that.  The  rest  of  the  materials 
were  all  handled  through  the  Tucson  office.  We 
did  not  have  an  accoimting  office  set  up  at  Ajo. 

Q.  As  far  as  you  were  concerned,  from  some 
where  around  the  first  week  in  November,  you  were 
an  employee  of  Construction  Materials,  Construc- 
tion Di^dsion,  is  that  correct?  A.     I  was. 

Q.     And  you  were  not  an  employee  of  Pioneer? 

A.    That  is  correct. 

Q.  Did  that  situation  apply  to  all  of  the  other 
employees  at  Ajo  who  had  been? 

A.     All  imder  my  jurisdiction. 

Q.  Did  you  ever  receive  any  inquiry  from  a 
representative  of  Apache  Powder  on  the  job  in 
Ajo  as  to  who  was  on  the  job.  Pioneer  or  Con- 
struction Materials,  or  any  inquiiy  regarding  it? 

A.  Not  to  my  knowledge.  Their  representa- 
tives called  on  us  from  time  to  time,  but  I  don't 
remember  specifically  of  anybody  being  there  or 
could  have  been  there. 

Q.     Did  anybody  inquire  of  you? 

A.  Nobody  incjuired  of  mo  that  T  can  ronKMubor 
or  recall  at  this  time. 

Mr.   Catlin:     No  further  questions. 

Rocross  Examination 
Q.     {lly  Mr.  Lester)  :    I  am  curious  to  know  tlie 
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distinction  you  have  just  given  loetween  Construc- 
tion Mateiials  Co.  and  Construction  Materials  Co., 
Construction  Division.  Apparently  there  is  some 
distinction.  I  noticed  it  in  your  testimony.  Can 
you  explain  it? 

A.  Well,  as  I  understood  it  from  Mr.  Skorpick, 
the  Construction  Dmsion  was  not  organized  until 
they  took  over  the  balance  of  the  Ajo  job.  Prior 
to  that  time  it  had  been  [230]  a  supx)lier  of  ag- 
gregate and  transit  mix  supplies.  To  my  knowl- 
edge it  never  built  a  project  in  the  field,  so  they 
established  Construction  Materials,  Construction 
Division. 

Q.     How  many  other  divisions  are  there? 

A.     None  that  I  know  of.     That  is  the  one. 

Q.     How  many  have  there  been  in  the  past? 

A.  I  don't  know  about  that.  I  worked  for  Pio- 
neer Constructors  and  I  worked  for  Construction 
Materials,  Construction  Division.  There  is  Con- 
struction Materials  with  which  I  have  nothing  to 
do  ^^ith  that  supplies  transit  mix  and  aggregate 
to  various  jobs. 

Q.  As  far  as  you  know  there  is  a  distinction 
between  Pioneer,  Construction  Materials  and  Con- 
struction Materials,   Construction  Division? 

A.     That  is  the  way  I  take  it. 

Q.    But  you  are  not  quite  sure?  A.     What? 

Q.  You  are  not  quite  sure  what  the  distinction 
is? 

A.  I  am  sure  of  the  firm  I  am  working  for. 
Construction  Materials,  Construction  Division. 
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Q.  Do  you  contend,  Mr.  Swagerty,  that  when 
you  made  this  telephone  call  in  December,  1956, 
that  you  at  that  time  notified  Mr.  Negley  that 
there  was  a  change  in  the  subcontract  on  this  job? 

A.     I  wouldn't  put  it  that  way,  no.   [231] 

Q.  As  a  matter  of  fact,  there  was  no  change 
at  that  time,  was  there  ? 

Mr.  Johnson:  I  object  to  that  question  as  con- 
clusion of  this  mtness.  The  witness  testified  he 
doesn't  know  the  difference  between  those  com- 
panies. 

Mr.  Lester:  This  question  goes  to  as  far  as  he 
knows. 

A.  As  far  as  I  know,  as  I  have  testified,  I  was 
working  for  Construction  Materials,  Construction 
Division.  What  the  policy  was,  the  contract  writ- 
ten, the  subcontract  written,  I  know  nothing  about. 
I  know  the  people  that  paid  me. 

Q.  (By  Mr.  Lester) :  You  didn't  know  what 
the  status  of  the  subcontract  was  on  that  job  at 
that  time?  A.     I  had  no  occasion  to  know. 

Q.     Did  you  ever  know  at  a  later  date? 

A.    What  the  subcontract  was? 

Q.  What  the  status  was  at  all  times  if  and  when 
it  changed? 

A.  I  know  this  much,  that  a  contract  must  have 
changed  hands  or  the  people  wouldn't  have  com- 
mitted themselves  to  finish  the  job. 

Q.     Diit  you  don't  know  when  it  changed  hands? 

A.  T  had  no  occasion  to  know.  Probably  the 
time  they  changed  my  check. 


The  Ashton  Compariy,  Inc.,  et  ah  259 

(Testimony  of  Paul  A.  Swage rty.) 

Q.     You  couldn't  have  told  Mr.  Negley  that? 

A.     Couldn't  have  told  him  what?  [232] 

Q.  About  the  change,  because  you  did  not  know 
when  it  was  or  that  there  was  going  to  be  one  ? 

A.  I  was  just  following  out  instructions  from 
the  Tucson  office  with  regard  to  billing. 

Q.  The  most  you  told  Mr.  Negley  then,  the 
most  you  claim  you  told  him  was  to  make  a  change 
in  the  form  of  billing? 

A.  I  told  him  henceforth  shipments  to  Ajo 
should  be  billed  Construction  Materials,  Construc- 
tion Division. 

Q.  With  regard  to  Apache's  Exhibit  No.  4,  Mr. 
Swagerty,  will  yoTi  take  a  look  at  an  invoice  which 
is  dated  January  17,  1957  and  take  a  look  at  the 
bottom  where  it  says  Pioneer  Constructors.  Can 
you  tell  me  if  that  is  your  signature? 

A.    That  is. 

Q.  In  other  words,  you  receipted  for  the  ship- 
ment of  materials  described  in  that  invoice? 

A.     I  did. 

Q.  You  received  the  materials  on  the  job  and 
signed  that  invoice?  A.     That's  right. 

Q.     Underneath  Pioneer  Constructors,  true? 

A.     True.    All  I  looked  at  is  28  cases  delivered. 

Q.     This  isn't  the  only  one  you  signed? 

A.    No. 

Q.  You  signed  a  great  many  of  these  over  the 
entire  project,  had  you  not?  [233] 

A.  I  don't  know  how  many.  It  usually  piles 
up  on  a  mountain  some  place  out  of  reach.     If  I 
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(Testimony  of  Paul  A.  Swagerty.) 
was  two  or  three  miles  up  on  the  mountain  and  it 
would  take  an  hour  for  me  to  get  do^vn  and 
Apache's  truck  come  in,  the  boys,  Mr.  AVest,  would, 
or  he  would  assign  one  of  his  assistants  to  help 
unload  the  truck.  That  was  a  common  courtesy, 
and  they  receipted  for  the  material  when  they  got 
it. 

Q.     You  are  familiar  with  the  form? 

A.  Anybody  is  familiar  with  the  form  of  bill  of 
Jading,  but  I  was  interested  if  I  got  25  cases  of 
powder  and  explosives.  That  is  what  I  was  most 
concerned  with. 

Mr.  Lester:     That  is  all. 

(No  further  questions  indicated.) 

The  Court:    Do  you  want  to  excuse  this  Avitness? 
(No  objections  indicated.) 
(Witness  excused.) 

Mr.  Johnson:    We  rest,  your  Honor. 

The  Court:     Is  there  anything  further? 

Mr.  Thompson:  If  the  Court  please,  in  Plain- 
tiff Armco's  complaint  on  page  3  thereof,  I  don't 
know  whether  this  is  too  important  in  view  of  the 
stipulations  that  have  been  made,  but  in  vicnv  of 
the  notice  indicating  the  unpaid  balance  which  Mr. 
Sturm  sent  to  the  Ashton-Mardian  Comx)any,  in 
paragraph  8,  line  4,  inadvertently  it  says  during 
the  month  of  Octol)er,  and  I  move  the  Court  to 
amend  that  to  [234]  August  at  tliis  time.  It  says 
October  to  December.  It  should  be  August  to  De- 
ceml)er. 

The  Court:     The  complaint  may  be  so  amended. 
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Mr.  Johnson:  Your  Honor,  at  this  time  we 
rom^w  our  motion  for  judgment  in  l)oth  cases  on 
the  groimds  previously  stated. 

Mr.  Lester:  We  move  for  judgment  on  our  com- 
plaint, if  the  Court  please. 

Mr.  Thompson:  Defendant  Armco  moves  for 
judgment  on  its  complaint. 

The  Court:  The  motion  of  Armco  \vill  be 
granted. 

To  me  it  is  clear  in  their  case  they  did  furnish 
the  materials  to  Pioneer  as  a  subcontractor  on  the 
Ajo  jol);  that  the  last  of  the  materials  was  fur- 
nished on  December  17,  1956,  and  that  a  notice  to 
the  prime  contractor  complying  with  the  terms  of 
the  Miller  Act,  written  notice  was  given  to  the 
prime  on  the  12th  day  of  March,  1957,  within  the 
ninety  days. 

The  motion  of  Armco  for  judgment  against  Pio- 
neer and  the  prime  and  the  Travelers  Indemnity 
will  be  granted. 

In  the  other  matter,  the  other  case,  the  thing 
that  gives  me  question  is  wdiether  or  not  Apache 
had  notice  or  was  charged  with  notice  by  the  early 
part  of  January,  that  the  materials  furnished  after 
December  4  were  actually  furnished  to  Construc- 
tors so  that  they  were  furnished  to  a  different — a 
person  other  than  the  subcontractor  Pioneer,  there- 
fore, [235]  w^hether  or  not  their  April  25th  notice 
was  within  the  ninety  days. 

I  want  to  look  at  some  of  the  exhibits  on  that 
to  satisfy  myself,  and  on  that  will  determine  the 
decision  as  to  whether  or  not  Apache  is  entitled  to 
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recover.  According  to  my  present  ^dews,  if  they 
were  not  on  notice  or  charged  with  notice  by  that 
early  date  in  January  at  a  time  before  the  15th  of 
January,  then  I  think  they  would  be  entitled  to 
judgment,  but  if  they  were  on  notice  or  charged 
with  notice,  then  notice  imder  the  Miller  Act  wasn't 
given  at  the  proper  time  as  to  the  written  notice 
in  April. 

Mr.  Catlin:  Does  your  Honor  wish  any  argu- 
ment on  this? 

The  Court:  I  have  a  feeling  right  now,  but  I 
Avant  to  take  a  more  careful  look  at  the  exhibits. 
That  is  the  situation.  I  don't  think  argument 
will  change  it  any.  I  have  a  conviction  about  it. 
I  just  want  to  study  the  exhibits  again.  I  looked 
at  them  in  passing  and  I  want  to  take  a  better 
look  at  them. 

Mr.  Catlin:  I  would  like  to  make  one  observa- 
tion. 

The  Court:    I  am  always  open  to  that. 

Mr.  Catlin:  The  observation  I  would  like  to 
make  is  that,  first,  that  for  either  of  these  plain- 
tiffs to  recover,  we  will  take  Apache,  is  under  the 
Miller  Act,  and  the  Miller  Act  alone  is  what  gives 
them  the  right  to  recover  as  far  as  [236]  the  Miller 
Act  is  concerned. 

The  Court :    And  the  surety. 

Mr.  Catlin:  And  the  surety.  Therefore,  we 
have  to  look  to  the  ^Filler  Act  in  this  case  solely. 
I  belii've  T  am  correct. 

The   Court:     That   is  right. 

Ml".  Catlin:     The  only  notice  under  the  circum- 
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stances,  there  is  no  assertion  tliat  this  supplier  had 
any  direct  dealings  with  th(^  prime  at  all.  So  they 
fall  down  under  the  second  poi-tion  which  requires 
that  the  notice  and  the  only  provision  in  there 
as  to  notice  is  a  notice  not  running  from  the  prime 
to  the  supplier,  l)ut  a  notice  running  from  the 
supplier  to  the  prime.  And  certain  things  your 
Honor  said  this  moraing,  I  don't  want  your  Honor 
to  get  his  eye  off  the  ball  at  all  as  to  what  notice 
is  called  for  mider  the  Miller  Act. 

The  Court:  The  notices  I  see  in  the  case  of 
Armco  are  in  your  letter  of  March  11  and  the 
notice  I  see  here  from  Apache  is  the  letter  of 
April  25tli,  a  registered  letter.  Are  those  the 
ones  you  think  I  should  keep  my  eye  on? 

Mr.  Catlin:  The  thing  I  was  worried  about  and 
am  worried  about  is  a  conception  in  your  Honor's 
mind  of  putting  a  duty  onto  the  prime  to  notify 
all  of  the  suppliers  of  all  of  the  subs  at  any  time 
when  the  job  is  either  stopping  or  where  he  has  by 
reason,  one  reason  or  another,  fired  a  [237]  sub- 
contractor or  for  any  other  reason  that  a  subcon- 
tractor goes  off  the  job.    That  is  the  thing  that 

The  Court:  I  think  there  may  be  an  estoppel 
on  the  part  of  the  prime  and  therefore  against  the 
surety  imder  certain  circumstances.  I  don't  believe 
a  case  like  this  ever  happened  before.  I  hope  it 
never  wdll  happen  again. 

Mr.  Catlin:  It  never  will  with  anybody  sitting 
in  this  room. 

The  Court:  But  I  have  no  authority  for  feeling 
that  there  could  be  an  estoppel,  but  if  I  find  the 
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facts  will  warrant  it,  I  wouldn't  hesitate  to  base  a 
judgment  on  the  estoppel  theory. 

Mr.  Catlin:  One  other  observation  that  was  on 
the  law,  and  that  is  this,  that  in  taking  the  testi- 
mony of  Mr.  Ashton,  Mr.  Simmons  and  Mr.  Swag- 
erty,  it  would  appear  that  this  is  what  happened: 
That  as  far  as  Construction  Materials  and  Pio- 
neer are  concerned,  and  their  various  ramifications 
which  we  the  prime  do  not  know  an}i:hing  about, 
or  did  not  know  anything  about,  they  among  them- 
selves made  a  change  on  the  job  not  apparent  to 
the  prime  at  that  point  and  not  apparent  to  the 
supplier,  which  until  the  last  of  November,  at 
which  time  they  at  that  point  apparently  had  made 
the — got  up  nerve  enough  or  something  else,  to 
approach  the  prime  to  see  if  he  would  agree  to 
the  change,  and  which  imder  certain  circmiistances 
and  certainly  under  the  circumstances  that  Mr. 
[238]  Ashton  pointed  out:  Can't  see  how  it  will  hurt 
us,  so  you  have  our  permission  to  go  ahead,  all  of 
which  was  formalized,  I  believe  the  word  Mr. 
Ashton  used,  formalized  by  the  actual  execution  of 
the  contract  and  the  issuance  of  the  Hartford  bond 
at  a  later  date,  however,  as  between  the  Pioneer 
and  Construction  Materials.  That  change  had 
taken  place  as  far  as  their  dealings  are  concerned, 
and  if  it  had  l)een  done  correctly  by  tliem,  by  those 
■|)(V)ple,  it  would  have  been  that  change  as  among 
the  su])pliers  would  have  been  done  at  that  time 
also  because  that  is  when  they  actually  on  the 
ground  mixdv  the  change.  Whether  the  prime 
under  your  Honor's  theory  is  charged  with  that, 
that  of  course  is  your  Honor's  decision.     T  wanted 
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lo  point  out  what  i  Uiouglit  actually  ]ia])])('uc(l. 

Mr.  Johnson:  One  ])i'ief  ol)scrvation,  your 
Honor.  Your  Honor  stated  that  tlu^  crux  of  tho 
jnatter  is  whether  Apache  had  notice^  or  was  char^^ed 
wdtli  notice.  I  won't  discuss  tlu^  exhibits  because 
your  Honor  will  reefer  to  them,  but  I  do  want  to 
point  out  and  (Muphasize  one  ])oint  in  Mr.  Hender- 
son's testimony  I  think  should  l)e  given  very  great 
consideration  in  that  respect,  and  that  is  when  he 
stated  on  cross  examination  that,  yes,  he  was  con- 
cerned with  all  these  facts  as  disclosed  by  those  ex- 
hibits ])ut  they  considered  it  very  carefully  and 
did  make  an  investigation.  The  evidence  shows  they 
made  a  very  inadequate  investigation.  They  didn't 
talk  to  Skorpick,  Ashton,  anybody  else  that  would 
know.  Thereby  [239]  by  his  own  admission  he 
was  on  notice  that  there  might  be  something  going 
on  and  decided  to  make  an  investigation  of  it.  I 
believe  that  is  a  fact  that  should  be  considered 
along  with  exhibits,  that  by  Mr.  Henderson's  own 
admission,  owm  statement,  the  way  he  considers 
this  matter. 

Mr.  Lester:  One  brief  observation.  It  seems  to 
me  defendants'  defense  in  this  case  boils  down  to 
this:  They  say  Mr.  Apache  on  December  4th,  we 
gave  you  enough  of  a  hint  as  to  what  the  underly- 
ing truth  of  the  situation  was,  and  had  you  em- 
ployed your  imagination  and  had  you  conducted  a 
thorough  investigation,  you  would  have  discovered 
the  truth.  Bear  in  mind,  your  Honor,  that  on  De- 
cember 4th  there  was  no  change  in  the  subcontract, 
so  what  would  we  have  found  out  had  we  exercised 
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OTir  imai^ination  and  our  diligence  in  conducting  this 
investigation  which  I  submit  in  the  first  phice  we 
were  under  no  duty  to  do.  We  would  have  found  out 
there  was  no  change  in  the  subcontracts.  The  most 
we  could  have  found  out  at  that  time  had  the  prin- 
cipals involved  chosen  to  tell  us  the  truth,  was  that 
one  was  contemplated  and  might  eventually,  de- 
pending upon  certain  contingencies,  be  executed.  So, 
what  would  the  result  have  been  had  we  elected  to 
act  upon  this  December  4th  hint?  Had  we  elected 
to  do  business  with  the  new  subcontractor  who  w^as 
not  yet  the  subcontractor,  and  then  on  January  8th 
for  some  reason  the  contract  not  changed  because 
by  the  company  or  one  thing  and  another  did  [240] 
not  materialize  as  they  expected,  and  had  the  situ- 
ation remained  the  same,  that  is,  had  Pioneer  re- 
mained the  sub  for  one  reason  or  another,  then 
they  could  come  in  and  say  you  jumped  the  wrong 
way.  You  elected  to  go  with  Construction  Materi- 
als Company.  You  made  a  bad  guess.  We  thought 
we  were  going  to  change  subcontractors  but  we  did 
not.  You  are  therefore  out  under  the  Miller  Act 
because  ninety  days  expired.  They  say  you  didn't 
dream  the  truth  and  had  you  exercised  your  im- 
agination you  would  have  found  out  what  was  going 
on  and  would  have  been  able  to  jump  one  way  or 
the  other  and  had  you  jumped  the  right  way  you 
would  be  okay,  but  we  did  not  know  which  way  to 
jumy)  because  that  never  developed  until  January 
8th.  It  seems  perfectly  ridiculous  to  me  to  suggest 
that  Apache  who  had  no  part  in  these  negotiations 
with  the  sub  and  the  prime  was  under  an  obligation 
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to  i)lay  detective  in  the  matter  and  find  out  what 
their  imaginations  were,  when  they  themselves  knew 
and  could  just  as  easily  have  told  us  instead  of  merely 
hinted  to  us  in  this  manner  by  having  an  employee 
in  the  office  call  and  say  please  change  your  l)illing. 
They  knew  w^e  weren't  changing  it.  We  never  did 
change  it.  They  knew  it  all  along,  that  it  was  never 
returned  to  us.  They  could  have  just  as  easily  writ- 
ten a  letter.  That  would  have  been  the  natural  thing 
for  any  business  man  to  do  in  the  situation,  was  to 
write  a  letter  and  say  we  are  going  to  change  the 
situation  and  when  changed  to  write  and  [241]  tell 
us  we  have  changed  it.  To  me  it  is  reminiscent  of 
the  old  shell  game,  which  one  has  the  bean  at  which 
time. 

Mr.  Catlin:  Your  Honor,  he  speaks  of  "they". 
We  don't  want  to  be  associated  with  Pioneer  as  far 
as  the  "they"  is  concerned.  They  owe  the  bill  and 
should  have  paid  it  and  we  would  like  to  see  all 
suppliers  get  paid,  but  the  "they",  we  don't  want 
to  be  accused  of. 

Mr.  Lester:  I  am  not  accusing  the  prime.  The 
only  thing  about  the  prime  is  that  they  did  have 
official  oral  notice  as  reflected  by  the  written  memo- 
randum from  Mr.  Mardian  to  Mr.  Ashton  within 
the  ninety  days,  and  depending  how  your  Honor 
rules,  if  your  Honor  continues  to  rule  adversely  to 
us  on  that  point,  then,  of  course,  we  have  nothing  to 
do  but  rely  on  our  written  formal  notice  of  April 
25th. 

The  Court:  The  plaintiff  Armco  will  prepare 
findings  of  fact  and  conclusions  of  law  and  a  judg- 
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ment.  I  will  decide  967  in  the  next  few  days. 

Mr.  Catlin:  We  have  another  important  step 
as  far  as  the  prime  is  concerned,  that  is  our  little 
difficulties  mth  the  third  party  defendant.  So  far 
in  this  case  they  have  been  on  the  same  side.  We 
now  change  parts  of  the  fence.  I  would  like  to  have 
your  Honor's  ideas  as  to  how  and  when  we  should 
handle  that  portion  of  this  matter. 

The  Court:  It  may  take  care  of  itself.  You  may 
not  [242]  be  in  any  disagreement  \vith  Hartford.  I 
realize  there  are  issues  to  follow,  but  we  will  take 
care  of  this  at  this  time  and  pick  up  the  loose  ends 
from  there. 

We  will  stand  at  recess.  [243] 

[Endorsed]:     Filed  June  3,  1958. 


[Endorsed] :  No.  16052.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Apache  Powder 
Comy)any,  a  corporation,  Appellant,  vs.  The  Ash- 
ton  Company,  Inc.,  Contractors  and  Engineers,  for- 
merly Ashton  Building  Company  and  Mardian  Con- 
struction Company,  cor]iorations  engaged  in  a  joint 
venture  as  Ashton-Mardian  Company  and  The 
Travelers  Indemnity  Company,  a  corporation,  Ap- 
pollec^s.  Transcript  of  Record.  Appeal  from  the 
United  States  District  Court  for  tlie  District  of 
Arizona. 

Filed:    June  18,  1958. 

Docketed:    Time  18,  1958. 

/s/  PAUL  P.  O'DRTEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 
For  the  Nintli  Circuit 

No.  16052 

UNITED  STATES  OF  AMERICA,  for  the  Use 
of  APACHE  POWDER  COMPANY,  a  cor- 
poration, Appellant, 

vs. 

THE  ASHTON  COMPANY,  INC.,  CONTRAC- 
TORS AND  ENGINEERS,  formerly  Ashton 
Buildin^^  Company  and  MARDIAN  CON- 
STRUCTION COMPANY,  corporations  en- 
gaged in  a  joint  venture  as  Ashton-Mardian 
Com]iaiiy  and  THE  TRAVELERS  INDEM- 
NITY COMPANY,  a  corporation. 

Appellees. 

CONCISE  STATEMENT  OF  POINTS  TO 
BE  RELIED  ON  BY  APPELLANT  ON 
APPEAL 

Appellant  herein,  United  States  of  America,  for 
the  Use  of  Apache  Powder  Company,  a  corpora- 
tion, intends  to  rely  upon  the  following  points  for 
reversal  of  the  judgment  of  the  District  Court: 

1.  The  District  Court  erred  in  denying  plaintiff 
Apache  Powder  Company's  motion,  made  at  the 
close  of  its  case,  for  an  amendment  to  the  Amended 
Complaint  to  conform  to  the  evidence,  alleging  that 
oral  notice  was  given  to  the  prime  contractor,  Ash- 
ton Mardian  Company,  on  March  19,  1957,  by 
Apache  Powder  Company  within  ninety  (90)  days 
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after  the  last  material,  prior  to  January  8,  1957, 
was  furnished  b}^  Apache  Powder  Company  on  the 
Ajo  job  on  December  20,  1956,  for  the  reason  that 
such  proposed  allegation  conformed  to  the  evidence, 
and  was  material  in  that  such  oral  notice  complies 
with  the  requirements  of  Act  of  Congi-ess  of  August 
24, 1935,  c.  642  §2,  49  Stat.  794,  40  U.S.C.A.  §270b(a). 

2.  The  District  Court  erred  in  findins;  that  the 
plaintiff  Apache  Powder  Company  did  furnish  ma- 
terials to  the  subcontractor.  Pioneer  Constructors, 
from  June  13,  1956,  to  and  including  the  31st  day 
of  October,  1956,  at  the  special  instance  and  request 
of  the  defendant  Pioneer  Constructors  of  a  reason- 
able value  of  $20,900.39,  mthout  at  the  same  time 
finding  that  the  last  of  the  material  furnished  by 
plaintiff  Apache  Powder  Company  on  the  aforesaid 
Ajo  radar  station  job,  prior  to  January  8,  1957,  the 
date  when  the  subcontract  of  defendant  Pioneer 
Constructors  was  fomially  tenninated  and  a  new 
su])contract  fomially  entered  into  between  Ashton- 
Mardian  Company  and  Construction  Materials  Com- 
pany, was  on  December  20,  1956,  such  additional 
findings  being  material  and  being  required  l)y  the 
undisputed  evidence  on  these  points. 

3.  The  District  Court  erred  in  finding  that  de- 
fendant Pioneer  Constructors  ceased  the  doing  of 
any  work  on  the  aforesaid  job  on  October  31,  1956, 
and  Construction  Materials  Company  did  perform 
all  work  encompassed  imder  the  Pioneer  Construc- 
tors' subcontract  done  on  and  after  November  1, 
1956,  witliout  at  tlie  same  time  fiiidiim'  tliat  until 
Jnmiaiy  8,  1957,  Pioneer  Constructors  was  held  re- 
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sponsible  and  lial)le  under  its  subcontract  and  l)ond 
to  the  prime  contractor  by  Ashton-Mardian  Com- 
pany, the  prime  contractor,  and  that  from  and  in- 
chiding  November  1,  1956,  to  and  inchidin^  January 
8,  1957,  tlie  work  perfomied  by  Construction  Mate- 
rials Company  on  said  job  was  j:)erfoiTned  under 
th(^  same  management,  using  the  same  office,  employ- 
ing substantially  the  same  personnel  and.  equipment, 
and  obtaining  its  material  and  supplies  from  the 
same  sup]:)liers  as  had  Pioneer  Constructors  prior 
to  November  1,  1956,  such  additional  findings  being 
material  and  being  required  by  the  undisputed  evi- 
dence on  these  points. 

4.  The  District  Court  erred  in  finding  that,  on 
December  4,  1956,  in  the  expectation  that  the  de- 
fendant Pioneer  Constructors'  subcontract  and  the 
entry  of  Construction  Materials  Company  into  a 
subcontract  would  soon  thereafter  be  formally  ac- 
complished, Construction  Materials  Company  caused 
the  plaintiff  Apache  Powder  Company  to  be  noti- 
fied that  all  materials  thereafter  suxoplied  or  deliv- 
ered by  plaintiff  Apache  Powder  Company  to  the 
aforesaid  job  were  to  be  billed  to  Construction  Ma- 
terials Company,  without  at  the  same  time  finding 
that  such  notification  was  given  by  the  person  who 
previously  had  ordered  the  material  for  the  Ajo  job 
as  an  emj^loyee  of  Pioneer  Constructors,  that  such 
person  did  not  notify  Apache  Pow^der  Company 
that  he  then  was  an  employee  of  Construction  Mate- 
rials Company,  and  that  such  person  then  voluntar- 
ily stated  that  Construction  Materials  Company  was 
a  division  of  Pioneer  Constructors,  such  additional 
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findings  being  material  and  being  required  by  the 
undisputed  evidence  on  these  points. 

5.  The  District  Court  erred  in  finding  that  after 
December  4,  1956,  and  not  later  than  January  8, 
1957,  plaintiff  Apache  Powder  Company  had  knowl- 
edge and  infonnation  which  would  have  led  a  rea- 
sonably prudent  person  in  the  same  situation  to 
make  an  investigation  of  the  subcontract  situation 
on  the  A  jo  job  and  the  relation  of  Pioneer  Con- 
structors and  Construction  Materials  Company 
thereto,  for  the  reason  that  Pioneer  Constructors' 
subcontract  had  not  been  terminated  on  December 
4,  1956,  and  plaintiff  Apache  Powder  Company  had 
no  notice  or  knowledge  until  March  19,  1957,  that 
Pioneer  Constructors'  subcontract  had  been  termi- 
nated on  January  8,  1957,  and  such  findings  are  not 
supported  by  the  evidence  and  are  contrary  thereto. 

6.  The  District  Court  en^ed  in  finding  that  plain- 
tiff Apache  Powder  Company  failed  to  make  any 
reasonable  effort  under  the  circumstances  to  ascer- 
tain the  facts  regarding  the  subcontract  situation 
and  the  relationship  of  Pioneer  Co7istructors  and 
Construction  Mateinals  Company  thereto;  and  that 
Apache  Powder  Company  did  not  act  with  ordinary 
j)rudence  in  protecting  its  rights  as  against  tlu^ 
prime  contractor  and  its  surety,  for  the  reason  that 
such  finding  is  not  siipported  hy  the  evidence  and  is 
contrary  thereto. 

7.  The  District  Court  errcnl  in  coucliuling  that 
1li('  wi'iiteii  notice  givc^n  by  ])laintiff  Apache  Powder 
Company   to   (h^fendant  Ashton-Mardian   Company 
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on  April  25,  1957,  did  not  conii)ly  with  the  rcHiuiro- 
monts  of  Act  of  Conj^ross  of  August  24,  1935,  c.  642 
§  2,  49  Stat.  794,  40  U.S.C.A.  §  270b(a),  for  tho  rea- 
son that  Apache  Powder  Company  had  no  notice^  or 
knowledge  until  March  19,  1957,  of  the  teiTnination 
on  Januaiy  8,  1957,  of  Pioneer  Constructors'  sub- 
contract, and  said  written  notice  was  given  within 
ninety  days  after  Apache  Pow^der  Company  fur- 
nished the  last  of  the  material  on  said  Ajo  job  on 
March  12,  1957,  and  said  conclusion  is  not  supported 
by  the  law  and  the  evidence  and  is  contraiy  thereto. 

8.  The  District  Court  erred  in  concluding  that 
the  oral  notice  given  by  plaintiff  Apache  Powder 
Company  to  defendant  Ashton-Mardian  Company 
on  March  19,  1957,  given  within  ninety  (90)  days 
from  December  20,  1956,  on  which  date  plaintiff 
Apache  Powder  Company  furnished  the  last  of  the 
materials  on  said  Ajo  job  prior  to  Jannary  8,  1957, 
when  Pioneer  Constructors'  subcontract  w^as  termi- 
nated, did  not  comply  with  the  requirements  of  Act 
of  Congress  of  August  24,  1935,  c.  642,  §  2,  49  Stat. 
794,  40  U.S.C.A.  §  270b(a),  for  the  reason  that  said 
oral  notice  did  comply  wdth  the  requirements  of 
said  Act  of  Congress,  and  said  conclusion  is  not 
supported  by  the  law  and  the  evidence  and  is  con- 
trary thereto. 

9.  The  District  Court  erred  in  concluding  that 
the  plaintiff  Apache  Pow^der  Company  is  not  enti- 
tled to  judgment  against  the  defendants  The  Ash- 
ton  Company,  Inc.,  Contractors  and  Engineers,  for- 
merly   Ashton    Building    Company,    and    Mardian 
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Construction  Company,  corporations  engaged  in 
Joint  Venture  as  Ashton-Mardian  Company,  and 
The  Travelers  Indemnity  Company,  a  corporation^ 
or  any  of  them,  under  the  First  Count  of  the 
Amended  Complaint,  and  that  said  defendants  are 
entitled  to  judgment  against  the  plaintiff  for  their 
costs  of  suit,  for  the  reason  that  such  conclusions 
are  not  supported  by  the  law  and  the  evidence  and 
are  contrary  thereto. 

10.  The  District  Court  erred  in  ordering,  ad- 
judging, and  decreeing  that  defendants  The  Ashton 
Company,  Inc.,  Contractors  and  Engineers,  for- 
merly Ashton  Building  Company,  and  Mardian 
Construction  Company,  corporations  engaged  in 
Joint  Venture  as  Ashton-Mardian  Company,  and 
The  Travelers  Indemnity  Company,  a  corporation, 
have  judgment  against  the  plaintiff  on  the  First 
Count  of  plaintiff's  Amended  Complaint,  and  that 
plaintiff  take  nothing  by  said  First  Count  from 
said  defendants,  or  any  of  them,  and  that  said  de- 
fendants have  their  costs  of  suit,  for  the  reason  that 
such  judgments  are  not  supported  by  the  law  and 
the  evidence  and  are  contrary  thereto. 

Respectfully  submitted, 

EVANS,  KITCHEL  &  JENCKES, 
/s/  By   ALFRED  B.  CARR, 

Attorneys  for  Plaintiff. 

Notice  of  Mailing  Attached. 

[Endorsed]:  Filed  June  18,  1958.  Paul  P. 
0'P>ri(Mi,  Cl(M'k. 
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[Title  of  Court  of  Appeals  and  Cause.] 

DESIGNATION  OF  RECORD  MATERIAL 
TO  CONSIDERATION  OF  APPEAL 

Appellant  herein,  United  States  of  America,  for 
the  Use  of  Apache  Powder  Company,  a  corpora- 
tion, hereby  designates  all  of  the  record  which  is 
material  to  the  consideration  of  the  appeal,  num- 
bering and  setting  forth  the  items  in  accordance 
with  the  Clerk's  Certificate  of  Record  on  Appeal, 
dated  June  16,  1958,  as  follows: 

1.  Complaint. 

2.  Answer  of  Defendants  The  Ashton  Company, 
Inc.,  Contractors  and  Engineers,  formerly  Ashton 
Building  Company  and  Mardian  Construction 
Company,  corporations  engaged  in  Joint  Venture 
as  Ashton-Mardian  Company. 

3.  Motion  for  More  Definite  Statement  by  third 
pai-ty  defendant,  Hartford  Accident  and  Indem- 
nity Company. 

4.  Plaintiff's  Response  to  Third  Party  Defend- 
ant's Motion  for  More  Definite   Statement. 

5.  Answer  of  Defendant,  Pioneer  Constructors, 
a  corporation. 

6.  Answer  of  Third  Party  Defendant  to  Plain- 
tiff's Complaint. 

7.  Answer  of  Defendant,  The  Travelers  Indem- 
nity Company,  a  corporation. 

8.  All  of  the  Transcript  of  Pre-trial  Confer- 
ence, except  those  portions  relating  solely  to  No. 
Civil  96G,  the   case   of  Armco  Drainage   &   Metal 
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Products,  Inc.,  which  excepted  portions  ai)pear  on 
Lines  9  to  25,  inclusive,  page  4. 
All  of  page  5. 

Lines  1  to  10,  inclusive,  page  6. 
Line  1,  page  7. 
All  of  pages  8,  9,  and  10. 
Lines  1  to  6,  inclusive,  page  11. 
Lines  8  to  25,  inclusive,  page  16. 
All  of  pages  17  and  18. 
Lines  1  to  9,  inclusive,  page  19. 
Lines  13-25,  inclusive,  page  26. 
Lines  1  to  19,  inclusive,  page  27. 
Lines  25  and  26,  page  31. 
All  of  pages  32,  33,  and  34. 
Lines  1  to  20,  inclusive,  page  35. 

9.  Minute  entry  of  January  30,  1958  (pre-trial 
conference) . 

10.  Minute  entry  of  February  28,  1958  (order 
granting  leave  to  file  amended  complaint  and  for 
separate  trials). 

11.  First  Coimt  of  Amended  Complaint. 

12.  Minute  entiy  of  March  4,  1958  (proceedings 
of  trial). 

13.  Minute  entry  of  IMarch  5,  1958  (further  ]n'o- 
ceedings  of  trial). 

14.  Minute  entry  of  March  6,  1958  (decision). 

15.  Proposed  Additions  to  Findings  of  Fact  and 
Conchisions  of  Law. 

K).  Objections  to  Proposed  Additions  to  Find- 
in.i^s  of  Fact  and  Conclusions  of  Law  filed  by  de- 
fendants Asliton-Mardian  Corn])any  and  The  Trav- 
elers Tndcninity  Company. 
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17.  Minute  cntiy  of  March  21,  1958  (settling 
findings  of  fact  and  conclusions  of  law  and  making 
additional  findings  of  fact  and  conclusions  of  law). 

18.  Findings  of  Fact  and  Conclusions  of  Law. 

19.  Judgment. 

20.  Civil  Docket  Entry  of  Jndgment  of  March 
21,  1958. 

21.  Civil  Docket  Entry  of  eTudgment  of  April 
3,  1958. 

22.  Minute  entry  of  April  3,  1958,  for  entry  of 
judgment  upon  claim  made  by  First  Count  of 
Amended  Complaint. 

23.  Notice  of  Appeal  to  Court  of  Appeals  from 
judgment  entered  March  24,  1958. 

24.  Plaintiff's  Bond  for  Costs  on  Appeal  relat- 
ing to  appeal  from  judgment  entered  March  24, 
1958. 

25.  Plaintiff's  Notice  of  Appeal  to  Court  of  Ap- 
peals from  preliminary  judgment  entered  March 
24,  1958,  and  final  judgment  entered  April  3,  1958. 

26.  Plaintiff's  Bond  for  Costs  on  Appeal  relat- 
ing to  appeal  from  preliminary  judgment  entered 
March  24,  1958,  and  final  judgment  entered  April 
3,  1958. 

27.  All  of  the  Transcript  of  Proceedings,  except 
the  testimony  relating  solely  to  No.  Civil  966,  the 
case  of  Armco  Drainage  &  Metal  Products,  Inc., 
which  excepted  portions  are  as  follows: 

(a)  The  testimony  of  William  Johnson,  appear- 
ing on  pages  22  to  30,  inclusive. 

(b)  The  testimony  of  Gerald  John  Sturm,  ap- 
pearing on  pages  30  to   42,   inclusive,   and  pages 


278  Apache  Powder  Company  vs, 

45  to  50,  inclusive.  [The  testimony  of  Gerald  John 
Sturm  appearing  on  pages  43  and  44  is  to  be  in- 
cluded.] 

(c)    The  testimony  of  W.  T.  Melder,  appearing 
on  pages  96  to  102,  inclusive. 

28.  Designation  of  Contents  of  Record  on  Ap- 
peal. 

29.  Concise   Statement  of  Points   to   be   Relied 
On  by  Appellant  on  Appeal. 

Dated  June  23,  1958. 

EVANS,  KITCHEL  &  JENCKES, 
/s/  By   ALFRED  B.  CARR, 

Attorneys   for  Appellant. 

Notice  of  Mailing  Attached. 

[Endorsed]:     Filed    Jmie    25,    1958.     Paul    P. 
O'Brien,  Clerk. 
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United  States  Dis- 
trict Court  for  the 
District  of  Arizona 


APPELLANT'S  OPENING  BRIEF 


JURISDICTION 

The  above-entitled  proceeding  arises  upon  an  appeal  from  a 
judgment  entered  in  an  action  by  United  States  of  America,  for 


the  use  of  Apache  Powder  Company,  a  corporation,  against  The 
Ashton  Company,  Inc.,  Contractors  and  Engineers,  formerly  Ash- 
ton  Building  Company,  and  Mardian  Construction  Company, 
corporations  engaged  in  joint  venture  as  Ashton-Mardian  Com- 
pany, The  Travelers  Indemnity  Company,  a  corporation,  and 
Pioneer  Constructors,  a  corporation,  brought  under  the  Act  of 
Congress  of  August  24,  1935,  c.  642,  §  2,  49  Stat.  794,  40 
U.S.C.A.  §  270b  (Appendix  52),  known  as  the  Miller  Act,  on 
the  payment  bond  of  the  contractor  under  a  contract  with  the 
United  States  of  America  which  was  to  be  and  was  performed 
and  executed  within  the  District  of  Arizona. 

The  jurisdiction  of  the  District  Court  rests  upon  the  provision 
of  said  §  270b  that  every  suit  instituted  under  §  270b  shall  be 
brought  in  the  name  of  the  United  States  for  the  use  of  the  per- 
son suing,  in  the  United  States  District  Court  for  the  distria  in 
which  the  contract  was  to  be  performed  and  executed  and  not 
elsewhere,  irrespective  of  the  amount  in  controversy  in  such  suit. 

The  District  Court  sitting  without  a  jury  separately  tried  the 
issues  under  the  Miller  Act  between  use  plaintiff  Apache  Powder 
Company,  appellant  herein,  and  defendants  Ashton-Mardian  Com- 
pany and  the  Travelers  Indemnity  Company,  appellees  herein, 
and  defendant.  Pioneer  Constructors,  a  corporation,  on  the  first 
count  of  the  amended  complaint  praying  for  judgment  for  $18,- 
947.96,  with  interest  and  costs  (R  45 ) ,  answer  of  Ashton-Mardian 
Company  (R  10) ,  motion  for  more  definite  statement  of  Hartford 
Accident  and  Indemnity  Company,  the  third  party  defendant 
(R  13),  plaintiff's  response  to  third  party  defendant's  motion 
for  more  definite  statement  ( R  15),  answer  of  defendant  Pioneer 
Constructors  (R  16) ,  answer  of  third  party  defendant  to  plaintiff's 
complaint  (R  18) ,  and  answer  of  defendant  The  Travelers  Indem- 
nity Company  (R  22),  with  the  right  of  all  parties  to  participate 
and  to  offer  evidence  within  those  issues  (R  26). 

The  District  Court  ordered  entry  of  a  separate  final  judgment 
on  the  issues  tried  in  favor  of  The  Ashton  Company,  Inc.,  Con- 


3 

tractors  and  Engineers,  formerly  Ashton  Building  Company,  and 
Mardian  Construction  Company,  corporations  engaged  in  joint 
venture  as  Ashton-Mardian  Company,  and  The  Travelers  Indem- 
nity Company,  a  corporation,  and  against  United  States  of 
America,  for  the  use  of  Apache  Powder  Company,  a  corporation, 
and  judgment  in  favor  of  United  States  of  America,  for  the  use 
of  Apache  Powder  Company,  a  corporation,  and  against  Pioneer 
Constructors,  a  corporation,  in  the  sum  of  $18,947.96,  with 
interest  and  costs  (R  79),  and  the  judgment  from  which  appeal 
has  been  taken  was  entered  on  April  3,  1958  (R  79). 

The  judgment  being  final,  the  present  appeal  is  predicted  upon 
28  U.S.C.A.  §  1291. 

STATEMENT  OF  THE  CASE 

On  March  30,  1956,  appellee  Ashton-Mardian  Company  en- 
tered into  a  written  contract  ( R  1 06 ) ,  with  the  United  States  of 
America,  Corps  of  Engineers,  United  States  Army  (Plaintiff 
Armco's  exhibit  3  marked  for  identification),  under  which 
Ashton-Mardian  Company  agreed  to  furnish  material  and  perform 
work  for  the  construaion  and  completion  of  Air  Force  Station 
TM-181,  a  radar  station  five  miles  North  of  A  jo,  Arizona,  in 
accordance  with  plans  and  specifications  and  terms  and  conditions 
therein  specifically  set  forth,  for  $2,351,637.00.  [Alleged  in  para- 
graph III  of  amended  complaint  (R  45 ) ,  and  admitted  in  answers 
of  Ashton-Mardian  Company  (R  10),  Pioneer  Construaors  (R 
16),  Hartford  Accident  and  Indemnity  Company  (R  18),  and 
The  Travelers  Indemnity  Company  (R  22).} 

On  March  30,  1956,  pursuant  to  Act  of  Congress  of  August 
24,  1935,  c.  642,  §  1,  49  Stat.  793,  40  U.S.C.A.  §  270a  (Appen- 
dix 51),  known  as  the  Miller  Act,  and  pursuant  to  the  terms  of 
said  contract,  appellee  Ashton-Mardian  Company,  as  principal, 
and  appellee  The  Travelers  Indemnity  Company,  as  surety,  exe- 
cuted and  delivered  to  the  United  States  of  America  their  payment 
bond  for  $940,655.04  (Plaintiff  Armco's  exhibit  3  marked  for 
identification),  the  condition  of  which  bond,  as  required  by  the 


Miller  Act,  being  that  the  principal  shall  promptly  make  payment 
to  all  persons  supplying  labor  and  material  in  the  prosecution  of 
the  worked  provided  in  said  contract.  [Alleged  in  paragraph  IV 
of  amended  complaint  (R  45),  and  admitted  in  answers  of 
Ashton-Mardian  Company  (R  10),  Pioneer  Constructors  (R  16), 
Hartford  Accident  and  Indemnity  Company  (R  18),  and  The 
Travelers  Indemnity  Company  (R  22).] 

Ashton-Mardian  Company,  as  the  prime  contractor  under  said 
contract  with  the  United  States  of  America,  entered  into  a  sub- 
contract with  Pioneer  Constructors  (R  106)  (Plaintiff  Armco's 
exhibit  6  in  evidence)  dated  March  30,  1956  (R  107),  for  the 
performance  and  completion  of  certain  parts  of  the  work  under 
said  prime  contract,  specified  in  said  subcontraa,  in  accordance 
with  the  plans  and  specifications  and  terms  and  conditions  of  said 
prime  contract,  for  $401,217.83-  This  subcontract  applied  prin- 
cipally to  the  construction  of  the  roadway  on  the  Ajo  job  (R  108, 
109). 

After  the  execution  of  its  subcontract  Pioneer  Constructors, 
who  had  dealt  with  appellant  Apache  Powder  Company  for  ma- 
terial for  other  jobs  (R  186),  and  had  an  open  account  with 
Apache  Powder  Company  (R  187),  entered  into  an  agreement 
with  Apache  Powder  Company  (R  186,  187),  under  which  it 
was  agreed  that  Apache  Powder  Company  would  furnish  to 
Pioneer  Construaors  the  material  consisting  of  explosives  and 
blasting  supplies  required  by  said  subcontraaor  under  said  sub- 
contract for  use  in  the  prosecution  of  the  work  under  its  subcon- 
tract and  said  prime  contract  with  the  United  States  of  America, 
and  Pioneer  Constructors  would  pay  for  such  material  at  the 
usual  list  prices  less  contraaors'  discounts,  which  were  then  known 
to  said  subcontractor  ( R  215). 

From  and  including  June  13,  1956,  to  and  including  March 
12,  1957  (R  187),  on  an  open  account  on  a  series  of  special 
orders  (R  187),  Apache  Powder  Company  furnished  material 
consisting  of  explosives  and  blasting  supplies  (Plaintiff  Apache's 


exhibit  3  in  evidence)  for  use  in  the  prosecution  of  the  work 
specified  in  Pioneer  Constructors'  subcontract  and  in  said  prime 
contract  with  the  United  States  of  America,  of  the  agreed  and 
reasonable  value  of  $33,453.71  (Plaintiff  Apache's  exhibit  4  in 
evidence)  (R  215,  216).  Such  material  was  delivered  by  Apache 
Powder  Company  on  said  radar  station  job  (R  187),  and  was 
used  in  the  prosecution  of  the  work  specified  in  Pioneer  Construc- 
tors' subcontract  and  in  said  prime  contract  with  the  United  States 
of  America  (  R  32). 

Beginning  on  June  13,  1956,  said  special  orders  for  such  ma- 
terial were  given  by  Pioneer  Constructors,  and  such  material  was 
billed,  shipped,  and  delivered  to  Pioneer  Constructors  (Plaintiff 
Apache's  exhibit  3  in  evidence)  (R  188),  and  charged  to  Pioneer 
Constructors  on  its  open  account  (Plaintiff  Apache's  exhibits  4 
and  5  in  evidence)  (R  192).  Paul  A.  Swagerty,  who  was  con- 
struction superintendent  for  Pioneer  Constructors  and  later  for 
Construction  Materials  Company  (R  249,  250),  ordered  most 
of  such  material,  phoning  the  orders  to  Apache  Powder  Company 
at  its  office  at  Benson,  Arizona  (R  239).  Paul  Negley,  the  ship- 
ping clerk  and  billing  clerk  in  the  accounting  department  of 
Apache  Powder  Company  (R  238),  received  most  of  said  orders, 
and  received  a  number  of  them  from  Paul  A.  Swagerty  (R  239). 

During  the  latter  part  of  November,  1956  (R  112),  without 
any  notice  or  knowledge  thereof  by  Apache  Powder  Company 
(R  200,  201),  Pioneer  Constructors  and  Construction  Materials 
Company,  with  J.  E.  Skorpick  and  Thomas  E.  Moore  representing 
both  companies,  and  Ashton-Mardian  Company  agreed  that  Con- 
struction Materials  Company  would  take  over  the  subcontract  of 
Pioneer  Constructors  on  said  A  jo  job  as  of  November  1,  1956 
(R  112,  117),  on  two  conditions.  Construaion  Materials  Com- 
pany had  previously  been  engaged  in  the  construction  materials 
business,  and  had  done  no  construction  work  (R  257),  and 
Ashton-Mardian  Company  required  that  the  work  proceed 
under  the  same  management,  and  with  the  same  personnel  and 
equipment  as  under  the   Pioneer  Constructors  subcontract    (R 


132) .  The  second  condition  was  that  Construction  Materials  Com- 
pany execute  and  deliver  to  Ashton-Mardian  a  new  subcontractor's 
bond,  with  acceptable  surety,  preferably  the  same  as  the  surety 
on  the  Pioneer  Constructors  bond,  for  performance  and  payment 
under  Construction  Materials  Company's  subcontract  (R  123). 

Thereafter  a  subcontract  (Plaintiff  Armco's  exhibit  7  in  evi- 
dence) from  Ashton-Mardian  Company  to  Construction  Materials 
Company  was  prepared,  dated  November  1,  1956,  and  signed  by 
Construction  Materials  Company,  but  not  executed  and  delivered 
by  Ashton-Mardian  Company  until  January  8,  1957  (R  124, 
125),  when  Construction  Materials  Company's  subcontraaor's 
bond  to  Ashton-Mardian  Company  was  executed  and  delivered  to 
Ashton-Mardian  Company.  The  subcontract  to  Pioneer  Construc- 
tors was  terminated  at  the  same  time  (R  125).  Apache  Powder 
Company  had  no  notice  or  knowledge  of  the  termination  of  the 
subcontract  to  Pioneer  Constructors  or  the  execution  and  delivery 
of  the  subcontract  to  Construction  Materials  Company  at  that 
time,  and  did  not  learn  thereof  until  March  19,  1957  (R  200, 
201),  after  Apache  Powder  Company  had  delivered  the  last  of 
such  material  on  the  A  jo  job  on  March  12,  1957  (R  187). 

In  the  meantime,  beginning  November  4,  1956,  Construction 
Materials  Company  took  over  the  payroll  (R  158,  l6l),  and  the 
work  specified  in  the  Pioneer  Constructors  subcontract  which  had 
not  then  been  completed,  which  was  estimated  as  of  October  31, 
1956,  to  amount  to  $266,391.66  (R  120,  131).  This  was  done 
before  J.  E.  Skorpick  and  Thomas  E.  Moore,  representing  Con- 
struaion  Materials  Company,  approached  Harold  Ashton  in  the 
last  half  of  November,  1956,  for  a  new  subcontract  to  Construc- 
tion Materials  Company  (R  112).  After  the  agreement  with 
Ashton-Mardian  Company  for  a  new  subcontract.  Construction 
Materials  Company's  taking  over  the  work  was  subject  to  the 
requirement  by  Ashton-Mardian  Company  that  a  new  subcon- 
traaor's payment  and  performance  bond,  with  acceptable  surety, 
be  furnished  by  Construction  Materials  Company  to  Ashton- 
Mardian  Company,  and  Ashton-Mardian  Company  held  Pioneer 


Constructors  liable  and  responsible  on  its  subcontract  and  bond 
until  the  execution  and  delivery  of  the  Construction  Materials 
Company  subcontract  and  bond  on  January  8,  1957,  and  Ashton- 
Mardian  Company  made  no  payments  to  Construction  Materials 
Company  until  after  the  new  bond  was  furnished  (R  125,  126). 

In  Section  1  on  the  face  of  the  Pioneer  Constructors  subcontract 
(Plaintiff  Armco's  exhibit  6  in  evidence)  see  Appendix  53,  and 
in  Section  1  on  the  face  of  the  Construction  Materials  Company 
subcontract  (Plaintiff  Armco's  exhibit  7  in  evidence)  see  Appen- 
dix 56,  the  work  specified  to  be  performed  is  identical  (R  116, 
128).  The  supplemental  sheets  attached  to  the  subcontracts  show 
that  the  items  to  be  performed  are  identical,  (with  the  exception 
of  Item  30  which  had  been  completed  by  Pioneer  Constructors), 
and  the  unit  prices  are  identical,  the  differences  being  in  the 
quantities  to  be  performed  or  supplied,  the  extensions  of  the 
amounts,  and  the  total  (R  128).  Pioneer  Constructors'  subcon- 
tract is  No.  7  and  Construction  Materials  Company's  subcontract 
is  No.  128,  but  the  supplemental  sheet  attached  to  the  Construc- 
tion Materials  Company  subcontract  is  entitled  "Supplemental 
Sheet  to  Subcontract  No.  7"  (R  119). 

In  completing  the  work  originally  specified  in  Pioneer  Con- 
structors' subcontract,  as  required  by  Ashton-Mardian  Company, 
Construction  Materials  Company  used  the  same  offices  as  Pioneer 
Constructors  (R  149),  operated  under  the  same  management, 
took  over  the  payroll  (R  158)  and  employed  substantially  the 
same  personnel,  and  used  substantially  the  same  equipment 
(R  120).  The  name  of  Pioneer  Constructors  was  on  some  of 
the  equipment,  and  the  name  of  Construction  Materials  Company 
did  not  appear  on  any  of  the  equipment  until  after  the  first  of 
the  year  1957   (R  121,  122). 

Apache  Powder  Company  had  no  notice  or  knowledge  of  this 
change-over  from  Pioneer  Constructors  to  Construction  Materials 
Company  in  the  performance  of  the  work  until  March  19,  1957 
(R  200,  201),  after  it  had  delivered  the  last  of  the  material  on 
the  Ajo  job  on  March  12,  1957  (R  187). 
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During  the  period  it  was  furnishing  material  for  use  on  the 
A  jo  job,  Apache  Powder  Company  through  its  field  engineers 
periodically  visited  the  work  and  checked  on  its  progress  (R  201 ) . 
These  field  engineers  were  there  to  do  the  servicing  required  by 
the  contractor,  watch  the  progress  of  the  work,  the  personnel,  and 
the  equipment,  and  to  watch  particularly  to  determine  when  the 
job  was  nearing  completion  (R  201,  202).  The  field  engineers 
reported  that  the  work  was  progressing  without  any  interruption 
in  the  schedule,  and  without  any  change  in  management,  person- 
nel, or  equipment  (R  215),  and  Apache  Powder  Company  con- 
tinued to  supply  powder  and  blasting  supplies  on  the  job  ( R  2 1 5 ) . 

Apache  Powder  Company  had  not  received  any  payments  from 
Pioneer  Constructors  for  the  material  furnished  prior  to  Novem- 
ber 1,  1956  (R  220),  and  was  aware  of  this  situation  (R  224). 
It  was  not  the  policy  of  Apache  Powder  Company  to  let  accounts 
run  without  payments  for  several  months,  but  it  was  not  unusual 
with  this  type  of  work  with  contractors  (R  228,  229).  It  didn't 
like  to  go  to  the  prime  contractor  and  embarrass  the  subcontrac- 
tor, if  it  could  be  avoided.  It  had  men  in  the  field  who  watch  the 
jobs,  and  they  reported  nothing  unusual.  It  relied  on  the  payment 
bond  of  the  prime  contractor  in  all  cases  of  contract  work  (R 
229).  There  is  a  competitive  angle  in  the  industry,  and  it  is  cus- 
tomary to  go  along  with  the  contractors  who  do  not  pay  regularly. 
If  Apache  Powder  Company  were  to  be  too  rigid  and  inflexible, 
it  would  lose  a  lot  of  business  because  its  competitors  will  be 
liberal  and  in  many  cases  more  liberal  (R  231 ) . 

Upon  the  receipt  of  an  order,  the  procedure  followed  at  the 
office  and  plant  of  Apache  Powder  Company  was  as  follows:  The 
billing  and  shipping  clerk  prepares  a  factory  order,  copies  of  which 
were  distributed  in  the  office  and  plant,  and  a  copy  mailed  to  the 
purchaser  (R  187).  This  factory  order  is  the  form  of  record  and 
acknowledgement  of  the  order  (R  187).  Then  the  bill  of  lading 
for  the  shipment  is  prepared,  with  a  form  at  the  bottom  for  the 
receipt  by  the  purchaser  of  the  shipment,  and  the  bill  of  lading  is 
forwarded  with  the  shipment  (R  192).  Then  an  invoice  of  the 


order  is  prepared,  a  copy  mailed  to  the  purchaser  (R  192),  and  a 
copy  sent  to  the  accounting  department  from  which  the  account 
of  the  purchaser  is  charged.  Then  monthly  statements  of  the 
account  are  sent  to  the  purchaser  (R  197). 

On  December  4,  1956,  Paul  A.  Swagerty  phoned  to  Paul  Neg- 
ley  at  the  Apache  Powder  Company  office  in  Benson,  Arizona, 
giving  an  order  for  some  material  (R  240).  Paul  Negley  testified 
(R  240),  that  he  made  a  pencilled  note  of  the  contents  of  the 
conversation,  the  statements  made,  which  is  the  first  pencilled 
sheet  attached  to  the  factory  order  of  December  4,  1956,  one  of 
the  factory  orders  of  Plaintiff  Apache's  exhibit  3  in  evidence.  Paul 
Negley  further  testified  (R  240,  241) : 

Q.  What  generally  does  that  pencilled  note  contain? 

A.  It  generally  contains  the  material  that  the  customer 
wishes  to  have  delivered. 

Q.  At  the  top  left  hand  side  appears  the  words,  "Construc- 
tion Materials  Company,  Construction  Division,  Tucson,  Ari- 
zona." Do  you  recall  the  purpose  of  that  notation? 

A.  Yes.  Mr.  Swagerty  informed  me  upon  giving  me  this 
order  that  the  balance  of  the  materials  for  the  Ajo  job  should 
(210)  be  billed  to  Construction  Materials  Company,  Construc- 
tion Division,  Tucson,  Arizona,  and  that  this  division,  this 
company  is  a  division  of  Pioneer  Constructors. 

Q.  Down  below  you  have,  there  is  a  statement:  "Above  is 
division  of  Pioneer  Constructors,"  with  the  address.  You  made 
that  as  a  notation  from  Mr.  Swagerty's  statement? 

A.  Yes,  sir. 

Upon  cross  examination  by  Mr.  Catlin,  Paul  Negley  testified 
(R243): 

Q.  This  about  the  above  is  a  division  of  Pioneer  Constructors, 
you  are  positive  Mr.  Swagerty  told  you  this  and  this  wasn't  an 
assumption  on  your  part? 

A.  I  am  positive  Mr.  Swagerty  told  me  that. 
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Paul  A.  Swagerty,  testifying  about  the  conversation  with  Paul 
Negley  on  December  4,  1956,  said  (R  252): 

Q.  Will  you  tell  us  as  near  as  you  can  just  what  you  said 
and  what  he  said  on  that  occasion?  This  is  a  long  time  and  you 
can't  recall  the  exact  words,  but  if  you  can  give  us  the  substance. 

A.  At  first  I  told  him  that  future  billings  with  regard  to  the 
Ajo  work  should  be  billed  to  Construction  Materials,  Construc- 
tion Division.  I  don't  know,  I  think  at  the  time  he  ask  me  with 
regard  to  addresses,  I  told  him  that  he  could  forward  the  state- 
ments to  the  same  place  he  had  the  previous  ones;  that  Mr. 
Simmons  would  take  care  of  them. 

Q.  Do  you  recall  anything  being  said  about  them  as  to  the 
status  of  Construction  Materials  Company,  whether  it  was  or 
was  not  a  division  of  Pioneer  Constructors  Company? 

A.  No,  I  don't,  because  I  didn't  know.  I  am  a  construction 
superintendent.  I  don't  know  what  affiliates  the  firm  has  or 
don't  have. 

Q.  To  the  best  of  your  knowledge  did  you  ever  make  a  state- 
ment to  Mr.  Negley  or  anyone  else  that  Construction  Materials 
Company  was  a  division  of  Pioneer  Constructors?  (225 ) 

A.     I  have  not. 

Upon  cross  examination  by  Mr.  Lester,  Paul  A.  Swagerty  testi- 
fied (R  253)  that  he  didn't  know  and  had  no  way  of  knowing 
about  the  relationship  between  the  two  companies,  but  finally 
testified  (R254): 

Q.  It  is  entirely  possible  that  you  may  have  said  something 
that  caused  Mr.  Negley  to  Jot  down  the  notation  he  did  about 
your  conversation? 

A.     I  am  not  denying.  He  could  have. 

Upon  cross  examination  by  Mr.  Catlin,  Paul  A.  Swagerty  testi- 
fied (R  255 )  that  he  did  not  ask  that  the  orders  be  billed  to  Con- 
struction Materials  Company  on  any  of  the  later  orders. 

Upon  further  cross  examination  by  Mr.  Lester,  Paul  A.  Swagerty 
made  a  distinction  between  Construction  Materials  Company  and 
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Construction  Materials  Company,  Construction  Division,  testifying 
(R256,257): 

Q.  (By  Mr.  Lester):  I  am  curious  to  know  the  distinction 
you  have  just  given  between  Construction  Materials  Co.  and 
Construction  Materials  Co.,  Construction  Division.  Apparently 
there  is  some  distinction.  I  noticed  it  in  your  testimony.  Can 
you  explain  it? 

A.  Well,  as  I  understood  it  from  Mr.  Skorpick,  the  Con- 
struction Division  was  not  organized  until  they  took  over  the 
balance  of  the  Ajo  job.  Prior  to  that  time  it  had  been  (230)  a 
supplier  of  aggregate  and  transit  mix  supplies.  To  my  knowl- 
edge it  never  built  a  project  in  the  field,  so  they  established  Con- 
struction Materials,  Construction  Division. 

Q.     How  many  other  division  are  there? 
A.     None  that  I  know  of.  That  is  the  one. 
Q.     How  many  have  there  been  in  the  past? 

A.  I  don't  know  about  that.  I  worked  for  Pioneer  Construc- 
tors and  I  worked  for  Construction  Materials,  Construction 
Division.  There  is  a  Construction  Materials  with  which  I  have 
nothing  to  do  with  that  supplies  transit  mix  and  aggregate  to 
various  jobs. 

Q.  As  far  as  you  know  there  is  a  distinction  between 
Pioneer,  Construction  Materials  and  Construction  Materials, 
Construction  Division? 

A.  That  is  the  way  I  take  k. 

Q.  But  you  are  not  quite  sure? 

A.  What? 

Q.  You  are  not  quite  sure  what  the  distinction  is? 

A.  I  am  sure  of  the  firm  I  am  working  for,  Construction 
Materials,  Construction  Division. 

Paul  A.  Swagerty  did  not  testify  that  he  told  Paul  Negley  there 
had  been  a  change  in  the  subcontract  (R  258) ,  and  his  final  state- 
ment regarding  the  conversation  with  Paul  Negley  was  (R  259) : 

Q.  The  most  you  told  Mr.  Nagley  then,  the  most  you  claim 
you  told  him  was  to  make  a  change  in  the  form  of  billing? 


12 

A.  I  told  him  henceforth  shipments  to  A  jo  should  be  billed 
Construction  Materials,  Construction  Division. 

Melvin  J.  Simmons,  who  had  been  office  manager  and  assistant 
secretary  for  Pioneer  Constructors  (R  148)  and  later  was  office 
manager,  secretary,  and  treasurer  of  Construction  Materials  Com- 
pany, also  testified  to  a  telephone  conversation  to  someone  at 
Apache  Powder  Company  about  billing  to  Construction  Materials 
Company.  He  said  he  called  on  or  about  December  10,  1956 
(R  165  ) ,  and  does  not  recall  any  other  conversation  on  the  subject 
(R  166).  He  testified  (R  166,  167): 

Q.     Who  did  you  ask  for  when  the  girl  answered? 

A.     I  asked  for  the  bookkeeping  or  accounting  department. 

Q.     Please  state  the  substance  of  that  conversation. 

A.  I  explained  to  them  that  the  powder  being  sent  to  Ajo 
should  have  been  billed  to  Construction  Materials  because  they 
were  doing  the  work.  I  would  appreciate  it  if  they  would  bill  it 
to  Construction  Materials.  And  as  I  recall  he  told  me,  "Pay 
these  by  invoice  and  get  it  straightened  out,"  and  that  is  all  I 
remember  of  the  conversation. 

Q.     Did  you  pay  it  by  invoice  after  that? 
A.     Yes,  sir. 


Q.  Did  you  at  any  time  to  your  best  recollection  ever  repre- 
sent to  anyone  connected  with  Apache  Powder  or  to  anyone 
(126)  else  that  Construction  Materials  Company  was  a  division 
of  Pioneer  Constructors,  or  words  to  that  effect? 

A.     I  did  not,  no. 

Robert  L.  Henderson,  general  manager  of  Apache  Powder  Com- 
pany (R  185 ),  when  informed  that  Melvin  J.  Simmons  had  testi- 
fied on  the  taking  of  his  deposition  that  he  had  made  a  phone  call 
to  Apache  Powder  Company  on  or  about  December  10,  1956, 
regarding  billing  to  Construction  Materials  Company,  made  an 
investigation  to  determine  if  such  a  call  had  been  made,  and  said 
that  no  such  call  had  been  made  (216).  He  further  said  (R  218) 
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that  if  a  call  came  to  the  accounting  department  of  Apache  Powder 
Company,  it  would  be  referred  either  to  the  secretary-treasurer, 
Mr.  Schmalzel,  or  in  his  absence  the  assistant  secretary-treasurer, 
Mr.  Browning,  and  that  as  calls  come  through  the  switchboard 
they  would  be  directed  to  the  proper  place.  (Note:  The  name  of 
the  secretary-treasurer  is  J.  L.  Schmalzel.  It  is  consistently  spelled 
throughout  the  transcript  as  Schmalzer.)  J.  L.  Schmalzel  also 
testified  (R  245)  that  a  call  to  the  bookkeeping  or  accounting 
department  would  be  directed  to  him,  or  in  his  absence  to  Amos  J. 
Browning,  his  assistant,  and  J.  L.  Schmalzel  (R  244)  and  Amos 
J.  Browning  (R  246)  testified  that  they  did  not  receive  the  phone 
call  of  which  Melvin  J.  Simmons  testified. 

In  further  examination  in  regard  to  the  phone  call  on  December 
10,  1956,  to  Apache  Powder  Company,  Melvin  J.  Simmons  testi- 
fied (R  179)  that  he  didn't  know  whether  he  called  the  purchas- 
ing department  or  the  accounting  department,  that  he  did  not  ask 
the  name  of  the  person  to  whom  he  talked,  and  that  he  did  not 
ask  the  capacity  with  the  company  of  the  person  to  whom  he 
talked. 

In  this  connection  it  is  noted  that  Melvin  J.  Simmons  also  testi- 
fied (R  171,  172)  to  a  conversation  on  or  about  December  10, 
1956,  with  Gerald  John  Sturm  of  Armco  Drainage  &  Metal 
Products  Company,  in  which  Melvin  J.  Simmons  testified  he  said 
Construction  Materials  Company  was  on  the  job  on  December 
10,  1956.  Gerald  John  Sturm  testified  (R  105)  that  he  had  a 
conversation  with  Melvin  J.  Simmons  on  December  10,  1956,  but 
denied  that  Melvin  J.  Simmons  said  that  Construction  Materials 
Company  had  taken  over  the  job  and  at  that  time  was  subcon- 
tractor on  the  job  and  that  Pioneer  Constructors  was  no  longer 
on  the  job. 

Apache  Powder  Company's  version  of  the  testimony  of  Melvin 
J.  Simmons  is  that  he  did  not  call  on  December  10,  1956,  and 
that  if  he  did  the  most  he  claims  is  that  he  requested  that  future 
orders  be  billed  to  Construction  Materials  Company,  because  it  was 
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doing  the  work.  Apache  Powder  Company's  version  of  the  con- 
versation of  December  4,  1956,  between  Paul  A.  Swagerty  and 
Paul  Negley  is  that  Paul  A.  Swagerty  requested  future  billing  to 
Construction  Materials  Company,  and  also  stated  that  Construc- 
tion Materials  Company,  Construction  Division,  was  a  division  of 
Pioneer  Constructors. 

Immediately  afterward  Paul  Negley  reported  this  phone  con- 
versation with  Paul  A.  Swagerty  to  J.  L.  Schmalzel  (R  242), 
who  then  was  the  assistant  secretary  and  assistant  treasurer  of 
Apache  Powder  Company  (R  238),  and  then  the  conversation 
was  reported  to  R.  L.  Henderson,  the  general  manager  of  the 
company  (R  185).  Thereafter  Apache  Powder  Company  con- 
tinued to  bill  and  ship  the  material  to  Pioneer  Constructors 
( R  213).  The  arrangements  for  supplying  explosives  and  loaning 
magazines  had  been  made  with  Pioneer  Constructors,  the  subcon- 
tractors on  the  job.  Apache  Powder  Company  had  no  notice  that 
the  subcontract  with  Pioneer  Constructors  had  been  terminated. 
Apache  Powder  Company  had  not  been  approached  by  Construc- 
tion Materials  Company,  and  had  no  arrangements  with  it  for 
sale  or  delivery  of  explosives  or  for  loan  of  magazines.  The  in- 
voices to  Pioneer  Constructors  were  not  returned  for  correction. 
There  were  no  objections  from  Pioneer  Constructors  or  Con- 
struction Materials  Company  to  the  continued  addressing  of  ship- 
ments to  Pioneer  Constructors.  (213)  Apache  Powder  Company 
believed  it  was  delivering  the  material  to  Pioneer  Constructors 
under  the  Pioneer  Constructors  contract  of  March  30,  1956 
(R214). 

Apache  Powder  Company  made  the  factory  order  for  the  ma- 
terial ordered  by  Paul  A.  Swagerty  by  phone  on  December  4, 
1956,  to  Pioneer  Constructors,  and  billed,  shipped,  and  charged 
it  to  Pioneer  Constructors,  and  thereafter  continued  to  bill,  ship, 
and  charge  all  the  orders  to  Pioneer  Constructors  (Plaintiff 
Apache's  exhibits  3  and  4  in  evidence).  All  these  orders  were  re- 
ceived from  Paul  A.  Swagerty  (R  240). 

The  December  4,  1956,  order,  and  all  subsequent  orders  were 
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receipted  for  on  the  bill  of  lading  in  the  name  of  Pioneer  Con- 
structors (Plaintiff  Apache's  exhibit  4  in  evidence). 

On  December  29,  1936,  Apache  Powder  Company  received 
a  check  dated  December  27,  1956,  for  $4,723.37,  from  Construc- 
tion Materials  Co.,  Construction  Division,  Tucson,  Arizona,  with 
a  remittance  slip  attached  (Plaintiff  Apache's  exhibit  11 -A  in 
evidence)  stating:  "Billed  to  Pioneer  Const.,  Inv.  42088,  42175, 
42256."  These  are  the  three  invoices  for  material  ordered  for, 
billed  and  shipped  to,  and  receipted  for  in  the  name  of.  Pioneer 
Constructors  during  the  month  of  November,  1956  (Plaintiff 
Apache's  exhibits  3  and  4  in  evidence ) ,  before  Paul  A.  Swagerty's 
phone  call  on  December  4,  1956.  This  payment  was  cedited  by 
Apache  Powder  Company  on  the  Pioneer  Constructors'  account 
(R221). 

Apache  Powder  Company  considered  the  receipt  of  the  check 
from  Construction  Materials  Company  in  payment  of  Pioneer 
Constructors'  invoices,  and  decided  it  was  all  right  to  accept  the 
check  and  apply  it  on  the  Pioneer  Constructors'  account  (R  214). 
The  only  statements  it  had  received  regarding  Construction  Ma- 
terials Company  were  that  future  orders  were  to  be  billed  to  Con- 
struction Materials  Company,  Construction  Division,  and  that  it 
was  a  division  of  Pioneer  Constructors,  and  the  only  account 
Apache  Powder  Company  had  on  the  Ajo  job  was  with  Pioneer 
Constructors  (R  214,  215).  Continued  periodic  visits  by  the  field 
engineers  to  the  work  at  Ajo  resulted  in  reports  that  there  were 
no  unusual  circum^stances  in  connection  with  the  work,  the  work 
was  progressing  without  any  interruption  in  the  schedule,  without 
any  change  in  management,  personnel,  or  equipment  ( R  215). 

On  February  13,  1957,  Apache  Powder  Company  received  a 
check  dated  February  12,  1957,  for  $3,417.74  from  Construction 
Materials  Co.,  Construction  Division,  Tucson,  Arizona  with  a  re- 
mittance slip  attached  (Plaintiff  Apache's  exhibit  11-B  in  evi- 
dence) stating:  "covers  the  following  Invoices  42291,  42308, 
42406,  Billerd  to  pioneer."  These  are  the  three  invoices  for  ma- 
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terial  billed  and  shipped  to,  and  receipted  for  in  the  name  of 
Pioneer  Constructors  during  the  month  of  December,  1956  (Plain- 
tiff Apache's  exhibits  3  and  4  in  evidence).  This  payment  was 
credited  by  Apache  Powder  Company  on  the  Pioneer  Constructors' 
account  (R221). 

Thereafter  another  inspection  of  the  work  at  Ajo  again  dis- 
closed that  the  work  was  progressing  under  the  same  management, 
and  with  substantially  the  same  personnel  and  equipment,  but  that 
the  work  was  nearing  completion  (R  202),  and  near  the  end  of 
taking  explosives  in  the  early  part  of  March,  1957  (R  202). 

After  the  last  material  was  furnished  on  March  12,  1957, 
Apache  Powder  Company  learned  from  credit  and  press  reports 
of  litigation  against  Pioneer  Constructors,  and  requested  its  at- 
torneys to  investigate  (R  202). 

An  attorney  for  Apache  Powder  Company  phoned  Daniel  Mar- 
dian  of  Mardian  Construction  Company  at  its  Phoenix,  Arizona, 
office  on  March  19,  1957,  and  later  phoned  Harold  Ashton  of 
Ashton  Building  Company  at  its  Tucson,  Arizona,  office,  and  on 
March  19,  1957,  Daniel  Mardian  wrote  to  Harold  Ashton  of  the 
phone  call  from  the  attorney  (Plaintiff  Apache's  exhibit  1  in 
evidence)  (R  136,  137).  Harold  Ashton  testified,  on  cross  ex- 
amination by  Mr.  Carr,  in  regard  to  the  phone  call  to  him 
(R  136): 

Q.  Now,  Mr.  Ashton,  do  you  recall  a  telephone  conver- 
sation with  me  acting  at  attorney  for  Apache  Powder  Company 
on  March  19,  1957? 

A.  I  recall  a  telephone  conversation  with  you  but  I  don't 
recall  the  date. 

Q.  Do  you  recall  that  I  told  you  that  the  Pioneer  owed 
Apache  money  for  the  job  at  Ajo  and  we  discussed  the  matter 
and  told  you  that  I  had  called  Mr.  Mardian  and  Mr.  Mardian 
had  suggested  my  talking  with  you? 

A.     I  believe  I  recall  that. 

Q.     Do  you  recall  that  after  discussing  the  matter  with  me 
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you  requested  that  I  talk  to  Mr.  Catlin,  the  Ashton-Mardian 
attorney? 

A.     I  beheve  that's  right. 

Q.  Would  you  say,  Mr.  Ashton,  that  the  telephone  con- 
versation wasn't  held  on  March  19,  1957? 

A.     I  would  not  say  it  wasn't,  no. 

Q.  In  that  conversation  do  you  recall  whether  or  not  I  told 
you  that  Pioneer  Constructors  owed  Apache  Powder  Company 
$25,312.60  for  explosives  and  blasting  supplies  delivered  at 
Ajo  and  used  at  Ajo  and  that  was  the  balance  due  at  the  time? 

A.  I  don't  remember  specifically  the  amount.  I  remember 
it  was  in  the  $20,000  figure. 

The  letter  from  Daniel  Mardian  to  Harold  Ashton  sets  forth 
the  statement  made  by  the  attorney  for  Apache  Powder  Company 
of  the  claim  by  Apache  Powder  Company  against  Pioneer  Con- 
structors for  material  furnished  to  Pioneer  Constructors  and  used 
on  the  Ajo  job  in  the  amount  of  the  balance  then  due,  and  copies 
of  the  letter  were  sent  (R  138)  to  the  attorney  for  Ashton-Mar- 
dian Company  and  to  Hartford  Accident  Sc  Indemnity  Company. 

On  March  19,  1957,  from  its  attorney  who  had  called  Daniel 
Mardian  on  that  date,  Apache  Powder  Company  first  learned  of 
the  termination  of  the  Pioneer  Constructors  subcontract  and  the 
execution  of  the  Construction  Materials  Company  subcontract 
(R  200,  201). 

The  last  of  the  material  Apache  Powder  Company  had  delivered 
on  the  Ajo  job,  prior  to  January  8,  1957,  when  the  Pioneer  Con- 
structors subcontract  was  terminated,  was  on  December  20,  1956 
(R  196),  and  the  oral  notice  to  the  prime  contractor  was  given 
within  ninety  days  thereafter  on  March  19,  1957. 

Thereafter,  on  April  11,  1957,  Apache  Powder  Company  re- 
ceived a  check  dated  April  10,  1957,  for  $4,411.91,  from  Con- 
struction Materials  Co.,  Construction  Division,  Tucson,  Arizona, 
with  a  remittance  slip  attached  (Plaintiff  Apache's  exhibit  11-C 
in  evidence)  stating:  "Payment  of  the  Following  Invoices  #42606 
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294.88,  #42628  280.60,  #42646  785.91,  #42795  392.70, 
#42847  1286.22,  #43050  1371.90."  These  are  the  six  invoices 
for  the  material  billed  and  shipped  to,  and  receipted  for  in  the 
name  of  Pioneer  Constructors,  during  the  months  of  January, 
February,  and  March,  1957  (Plaintiff  Apache's  exhibits  3  and  4 
in  evidence ) .  This  payment  was  credited  by  Apache  Powder  Com- 
pany on  the  Pioneer  Constructors'  account  (R  221),  leaving  a 
balance  of  $20,900.69. 

On  April  25,  1957,  and  within  ninety  days  from  the  date  on 
which  it  furnished  the  last  of  the  material  on  the  Ajo  job  on 
March  12,  1957,  Apache  Powder  Company,  through  its  attorneys, 
Evans,  Kitchel  &  Jencks  by  William  A.  Evans,  mailed  three  copies 
of  a  written  notice  ( Plaintiff  Apache's  exhibit  6  in  evidence ) ,  see 
Appendix  59,  of  its  claim  against  Pioneer  Constructors,  ad- 
dressing one  each  to  Ashton-Mardian  Company  ( Joint  Venture ) , 
Ashton  Building  Company,  and  Mardian  Construction  Company, 
mailed  by  registered  mail  with  return  receipts  demanded.  Apache 
Powder  Company  received  the  registry  receipts  therefor  (Plain- 
tiff Apache's  exhibits  7-A,  7-B,  and  7-C  in  evidence). 

On  August  14,  1957,  Apache  Powder  Company  issued  a  credit 
memorandum  to  Pioneer  Constructors  for  a  total  of  $1,777.73 
for  explosives  and  blasting  supplies  (Plaintiff  Apache's  exhibit  8 
in  evidence)  (R  206).  This  was  for  material  returned  after  the 
work  at  Ajo  was  completed  (R  207).  On  August  28,  1957, 
Apache  Powder  Company  issued  a  credit  memorandum  to  Pioneer 
Constructors  for  $175.00  (Plaintiff  Apache's  exhibit  9  in  evi- 
dence) for  a  blasting  machine  charged  to  Pioneer  Constructors 
and  used  on  the  Ajo  job,  which  also  was  returned  after  the  work 
was  completed. 

These  credit  memoranda  were  mailed  to  Pioneer  Constructors, 
P.  O.  Box  2768,  Tucson,  Arizona,  and  the  envelope  postmarked 
August  22,  1957  (Plaintiff  Apache's  exhibit  10  in  evidence),  was 
returned  stamped,  "Return  to  writer"  and  marked  "Out  of  Busi- 
ness" (R  207,  208).  They  then  were  mailed  to  Construction  Ma- 
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tcrials  Company,  and  were  not  returned,  and  Construction  Ma- 
terials Company  never  made  any  objection  to  the  credit  memo- 
randa being  issued  to  Pioneer  Constructors  (R  208).  These  credit 
memoranda  reduced  the  unpaid  balance  to  $18,947.96  (R  205). 

On  June  17,  1957,  at  the  time  of  the  filing  of  the  complaint 
in  the  District  Court,  fmal  settlement  of  said  prime  contract  with 
the  United  States  of  America  had  not  been  made  (R  138),  and  a 
period  of  ninety  days  had  elapsed  after  the  day  on  which  the  last 
of  the  material  was  furnished  by  Apache  Powder  Company  on 
March  12,  1957. 

QUESTIONS   INVOLVED 

The  questions  involved  in  this  appeal  are: 

1.  Can  a  supplier's  rights  under  the  Miller  Act  be  affeaed 
by  a  change  in  subcontractors,  considering  the  circumstances  sur- 
rounding such  change  and  the  extent  of  the  supplier's  knowl- 
edge of  said  circumstances? 

2.  In  any  event,  is  specific  and  unquestioned  oral  notice,  given 
by  the  supplier  to  the  prime  contractor  of  the  supplier's  claim 
against  the  subcontractor,  sufficient  notice  under  the  Miller  Act 
if  such  notice  is  given  within  ninety  days  after  delivery  of  the 
last  of  the  material  to  the  subcontractor? 

SPECIFICATIONS  OF  ERRORS  RELIED  UPON 

The  specifications  of  errors  relied  upon  by  appellant  are  as  fol- 
lows: 

1.  The  District  Court  erred  in  denying  Apache  Powder  Com- 
pany's motion  (R  247),  made  at  the  close  of  its  case,  for  an 
amendment  to  the  amended  complaint  to  conform  to  the  evi- 
dence, alleging  that  oral  notice  of  Apache  Powder  Company's 
claim  against  Pioneer  Constructors  and  Construction  Materials 
Company  was  given  to  the  prime  contractor,  Ashton-Mardian 
Company  on  March  19,  1957,  by  Apache  Powder  Company 
within  ninety  (90)  days  after  the  last  material  was  furnished  by 
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Apache  Powder  Company  on  the  Ajo  job  on  December  20,  1956, 
for  the  reasons  that  such  proposed  allegation  conformed  to  the 
evidence,  and  was  material  in  that  such  oral  notice  sufficiently 
complies  with  the  requirement  and  intendment  of  Act  of  Con- 
gress of  August  24,  1935,  c.  642,  §  2,  49  Stat.  794,  40  U.S.C.A. 
§270b(a). 

2.  The  District  Court  erred  in  finding  (R  69)  that  Apache 
Powder  Company  did  furnish  material  to  the  subcontractor,  Pio- 
neer Constructors,  from  June  13,  1956,  to  and  including  the  31st 
day  of  Oaober,  1956,  at  the  special  instance  and  request  of 
Pioneer  Constructors  of  a  reasonable  value  of  $20,900.39,  with- 
out at  the  same  time  finding  that  the  last  of  the  material  furnished 
by  Apache  Powder  Company  on  said  Ajo  radar  station  job  prior 
to  January  8,  1957,  was  on  December  20,  1956,  such  additional 
findings  being  material  and  being  required  by  the  undisputed 
evidence  on  these  points. 

3.  The  District  Court  erred  in  finding  (R  69)  that  Pioneer 
Constructors  ceased  the  doing  of  any  work  on  the  Ajo  job  on 
October  31,  1956,  and  Construction  Materials  Company  did  per- 
form all  work  encompassed  under  Pioneer  Constructors'  subcon- 
tract done  on  and  after  November  1,  1956,  without  at  the  same 
time  finding  that  until  January  8,  1957,  Pioneer  Constructors 
was  held  responsible  and  liable  under  its  subcontract  and  bond 
to  the  prime  contractor  by  Ashton-Mardian  Company,  the  prime 
contractor,  and  that  from  and  including  November  1,  1956,  to 
and  including  January  8,  1957,  the  work  performed  by  Construc- 
tion Materials  Company  on  said  job  was  preformed  under  the 
same  management,  using  the  same  office,  employing  substantially 
the  same  personnel  and  equipment,  and  obtaining  its  material  and 
supplies  from  the  same  suppliers  as  had  Pioneer  Constructors  prior 
to  November  1,  1956,  such  additional  findings  being  material 
and  being  required  by  the  undisputed  evidence  on  these  points. 

4.  The  District  Court  erred  in  finding  (R  70)  that,  on  De- 
cember 4,   1956,  in  the  expectation  that  the   (termination  of) 
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Pioneer  Constructors'  subcontract  and  the  entry  of  Construction 
Materials  Company  into  a  subcontract  would  soon  thereafter  be 
formally  accomplished,  Construction  Materials  Company  caused 
Apache  Powder  Company  to  be  notified  that  all  materials  there- 
after supplied  or  delivered  by  Apache  Powder  Company  to  the 
aforesaid  job  were  to  be  billed  to  Construction  Materials  Com- 
pany, without  at  the  same  time  finding  that  such  notification  was 
given  by  the  person  who  previously  had  ordered  the  material  for 
the  Ajo  job  as  an  employee  of  Pioneer  Constructors,  that  such  per- 
son did  not  notify  Apache  Powder  Company  that  he  then  was  an 
employee  of  Construction  Materials  Company,  and  that  such  per- 
son then  voluntarily  stated  that  Construction  Materials  Company 
was  a  division  of  Pioneer  Constructors,  such  additional  findings 
being  material  and  being  required  by  the  undisputed  evidence  on 
these  points. 

5.  The  Distria  Court  erred  in  finding  (R  71)  that  after  De- 
cember 4,  1956,  and  not  later  than  January  8,  1957,  Apache 
Powder  Company  had  knowledge  and  information  which  would 
have  led  a  reasonably  prudent  person  in  the  same  situation  to  make 
an  investigation  of  the  subcontract  situation  on  the  Ajo  job  and 
the  relation  of  Pioneer  Constructors  and  Construction  Materials 
Company  thereto,  for  the  reason  that  Pioneer  Constructors'  sub- 
contract had  not  been  terminated  on  December  4,  1956,  and  was 
not  terminated  until  January  8,  1957,  and  Apache  Powder  Com- 
pany had  no  notice  or  knowledge  until  March  19,  1957,  that 
Pioneer  Constructors'  subcontract  had  been  terminated,  and  such 
findings  are  not  supported  by  the  evidence  and  are  contrary  thereto. 

6.  The  District  Court  erred  in  finding  (R  72)  that  Apache 
Powder  Company  failed  to  make  any  reasonable  effort  under  the 
circumstances  to  ascertain  the  facts  regarding  the  subcontract 
situation  and  the  relationship  of  Pioneer  Constructors  and  Con- 
struction Materials  Company  thereto,  and  that  Apache  Powder 
Company  did  not  act  with  ordinary  prudence  in  protecting  its 
rights  as  against  the  prime  contractor  and  its  surety,  for  the  rea- 
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son  that  such  findings  are  not  supported  by  the  evidence  and  are 
contrary  thereto. 

7.  The  District  Court  erred  in  concluding  (R  74)  that  the 
written  notice  given  by  Apache  Powder  Company  to  Ashton-Mar- 
dian  Company  on  April  25,  1957,  did  not  comply  with  the  re- 
quirements of  Act  of  Congress  of  August  24,  1935,  c.  642,  §  2, 
49  Stat.  794,  40  U.S.C.A.  §  270b (a),  for  the  reason  that  Apache 
Powder  Company  could  not  be  charged  with  notice  or  knowledge 
until  March  19,  1957,  of  the  termination  of  Pioneer  Construaors' 
subcontract;  written  notice  was  given  by  Apache  Powder  Com- 
pany to  the  prime  contractor  within  ninet}^  days  after  Apache 
Powder  Company  furnished  the  last  of  the  material  on  the  Ajo 
job,  March  12,  1957,  and  the  District  Court's  conclusion  is  there- 
fore not  supported  by  the  law  and  the  evidence  and  is  contrary 
thereto. 

8.  The  District  Court  erred  in  concluding  (R  66)  that  the 
oral  notice  given  by  Apache  Powder  Company  to  Ashton-Mar- 
dian  Company,  the  prime  contraaor,  on  March  19,  1957,  given 
within  ninety  days  from  December  20,  1956,  on  which  date 
Apache  Powder  Company  furnished  the  last  of  the  materials  on 
the  Ajo  job  prior  to  January  8,  1957,  when  Pioneer  Construaors' 
subcontract  was  terminated,  did  not  comply  with  the  require- 
ments of  Act  of  Congress  of  August  24,  1935,  c.  642,  §2,  49  Stat. 
794,  40  U.S.C.A.  §  270b (a),  for  the  reason  that  said  oral  notice 
did  comply  with  the  requirements  of  said  Act  of  Congress,  and 
said  conclusion  is  not  supported  by  the  law  and  the  evidence  and 
is  contrary  thereto. 

9.  The  District  Court  erred  in  concluding  ( R  74 )  that  Apache 
Powder  Company  is  not  entitled  to  judgment  against  the  de- 
fendants, The  Ashton  Company,  Inc.,  Contractors  and  Engineers, 
formerly  Ashton  Building  Company,  and  Mardian  Construction 
Company,  corporations  engaged  in  joint  venture  as  Ashton-Mar- 
dian  Company,  and  The  Travelers  Indemnity  Company,  a  cor- 
poration, or  any  of  them,  under  the  first  count  of  the  amended 
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complaint,  and  that  said  defendants  arc  entitled  to  judgment 
against  Apache  Powder  Company  for  their  costs  of  suit,  for  the 
reason  that  such  conclusions  are  not  supported  by  the  law  and  the 
evidence  and  are  contrary  thereto. 

10.  The  District  Court  erred  in  ordering,  adjudging,  and  de- 
creeing (R  77)  that  the  defendants.  The  Ashton  Company,  Inc., 
Contractors  and  Engineers,  formerly  Ashton  Building  Company, 
and  Mardian  Construction  Company,  corporations  engaged  in 
joint  venture  as  Ashton-Mardian  Company,  and  The  Travelers 
Indemnity  Company,  a  corporation,  have  judgment  against  Apache 
Powder  Company  on  the  first  count  of  the  amended  complaint,  and 
that  Apache  Powder  Company  take  nothing  by  said  first  count 
of  the  amended  complaint  from  said  defendants,  or  any  of  them, 
and  that  said  defendants  have  their  costs  of  suit,  for  the  reason 
that  such  judgments  are  not  supported  by  the  law  and  the  evi- 
dence and  are  contrary  thereto. 

SUMMARY  OF  ARGUMENTS 

1.  Apache  Powder  Company  furnished  material  which  was 
used  on  the  Ajo  job  in  the  prosecution  of  the  work  specified  in 
the  prime  contract  and  in  the  subcontract,  the  last  of  the  ma- 
terial was  furnished  on  March  12,  1957,  Apache  Powder  Com- 
pany served  written  notice  of  its  claim  on  the  prime  contractor 
on  April  25,  1957,  within  ninety  days  after  it  furnished  the  last 
of  the  material,  said  claim  being  for  the  balance  of  the  amount 
due  on  said  material,  and  Apache  Powder  Company  is  entitled, 
under  the  provisions  of  the  Miller  Act,  to  judgment  against  the 
prime  contractor  and  its  surety  on  the  prime  contractor's  pay- 
ment bond. 

2.  Apache  Powder  Company  had  no  actual  notice  or  knowl- 
edge of  the  changes  in  subcontracts  and  subcontractors  until 
March  19,  1957,  and  the  facts  and  circumstances  relating  to  the 
subcontracts,  to  the  performance  of  the  work  under  the  subcon- 
tracts, and  to  the  changes  of  subcontracts  and  subcontraaors,  were 
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such  that  they  did  not  give  Apache  Powder  Company  any  reason 
to  beheve  there  were  any  such  changes. 

3.  Apache  Powder  Company  had  no  actual  notice  or  knowl- 
edge of  the  changes  in  subcontracts  and  subcontractors  until  March 
19,  1957,  and  the  information  it  received  and  the  information 
allegedly  given  to  it  by  Construction  Materials  Company  em- 
ployees was  not  sufficient  to  charge  Apache  Powder  Company  with 
notice  or  knowledge  of  such  changes. 

4.  Even  if,  from  the  information  received  by  and  allegedly 
given  to  Apache  Powder  Company,  a  duty  was  imposed  upon  it 
to  make  an  investigation,  its  periodic  investigations  of  the  situ- 
ation at  Ajo  satisfied  the  requirements  of  that  duty,  and  Apache 
Powder  Company's  actions  under  the  circumstances  were  reason- 
able. 

5.  The  Miller  Act  should  be  liberally  construed  to  effectuate 
its  purpose,  being  a  remedial  act  intended  to  benefit  persons  who 
perform  labor  or  furnish  material  for  contractors  on  public  work, 
and  in  the  interpretation  of  the  act  the  intention  of  the  Congress 
to  protect  those  who  furnish  materials  for  public  buildings  and  to 
insure  the  payment  in  full  for  such  material  should  prevail  even 
against  the  letter  of  the  act. 

6.  In  any  event,  Pioneer  Constructors'  subcontract  was  termi- 
nated on  January  8,  1957,  and  Apache  Powder  Company  had  de- 
livered material  on  the  Ajo  job  on  December  20,  1956.  The  oral 
notice  to  Ashton-Mardian  Company  of  Apache  Powder  Company's 
claim  against  Pioneer  Constructors  and  Construction  Materials 
Company  made  on  March  19,  1957,  was  made  within  ninety  days 
after  the  delivery  of  December  20,  1956,  and  was  sufficient  notice 
under  the  Miller  Act. 

ARGUMENTS 

I 

This  argument  relates  to  Question  1  and  Specifications  of  Error 
2,  7,  9,  and  10. 
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Apache  Powder  Company  furnished  material  which  was  used 
on  the  Ajo  job  in  the  prosecution  of  the  work  specified  in  the 
prime  contract  and  in  the  subcontraa,  the  last  of  the  material  was 
furnished  on  March  12,  1957,  Apache  Powder  Company  served 
written  notice  of  its  claim  on  the  prime  contraaor  on  April  25, 
1957,  within  ninety  days  after  it  furnished  the  last  of  the  material, 
said  claim  being  for  the  balance  of  the  amount  due  on  said  ma- 
terial, and  Apache  Powder  Company  is  entitled,  under  the  pro- 
visions of  the  Miller  Act,  to  judgment  against  the  prime  contrac- 
tor and  its  surety  on  the  prime  contractor's  payment  bond. 

The  Act  of  Congress  of  August  24,  1935,  c.  642,  §  2,  49  Stat. 
794,  40  U.S.CA.  §  270b(a),  see  Appendix  51,  provides 
for  suit  for  the  amount  due  for  material,  or  the  balance  of  the 
amount  due,  under  two  situations.  The  first  is  where  the  supplier 
has  direct  contractual  relationship,  express  or  implied,  with  the 
prime  contractor.  The  second  is  where  the  supplier  has  direct 
contractual  relationship  with  a  subcontractor,  but  none  with  the 
prime  contractor.  In  the  latter  case,  it  is  required  that  the  supplier 
give  notice  of  his  claim  against  the  subcontractor  to  the  prime 
contractor,  within  ninety  days  from  the  date  on  which  said  sup- 
plier furnished  the  last  of  the  material  for  which  the  claim  is  made. 

Apache  Powder  Company's  claim  is  for  the  balance  due  for 
material  furnished  on  the  Ajo  job  from  June  13,  1956,  to  March 
12,  1957.  All  the  material  was  covered  by  factory  orders  and  in- 
voices addressed  and  mailed  to  Pioneer  Construaors,  all  the  ma- 
terial was  shipped  to  and  receipted  for  in  the  name  of  Pioneer 
Construaors  (R  191,  192)  (Plaintiff  Apache's  exhibits  3  and  4 
in  evidence),  and  all  the  material  was  charged  to  Pioneer  Con- 
structors and  the  monthly  statements  mailed  to  Pioneer  Construc- 
tors (R  197). 

The  payments  made  by  Construction  Materials  Company  were 
made  on  Pioneer  Constructors'  account  with  Apache  Powder  Com- 
pany. Apache  Powder  Company  applied  these  payments,  and  the 
credit  memoranda  issued  to  Pioneer  Constructors,  on   Pioneer 
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Construaors'  account  for  all  the  material  furnished  on  the  Ajo 
job.  There  always  was  a  balance  due  on  the  Pioneer  Constructors' 
account  which,  prior  to  the  first  payment  by  Construction  Ma- 
terials Company,  amounted  to  $29,041.50,  being  the  $20,900.39 
for  material  furnished  prior  to  November  1,  1956,  and  $8,141.11 
for  material  furnished  during  November  and  December,  1956. 
This  balance  thereafter  was  reduced  by  the  payments  made  by 
Construaion  Materials  Company  and  the  credit  memoranda  issued 
to  Pioneer  Constructors  (R  206)  to  the  $18,947.96  for  which 
judgment  was  sought  (R  33,  52). 

The  application  of  the  payments  made  by  Construction  Mate- 
rials Company,  and  the  credit  memoranda  issued  to  Pioneer  Con- 
structors, to  Pioneer  Constructors'  account,  and  the  current  bal- 
ances due  on  the  account,  were  shown  on  the  monthly  statements 
(R  197,  198).  Neither  Pioneer  Constructors  nor  Construction 
Materials  Company  objected  to  these  applications  and  balances, 
and  neither  claimed  that  the  Construction  Materials  Company  pay- 
ments should  be  applied  to  the  payment  for  the  materials  furnished 
after  November  1,  1956  (R  197,  208). 

Thus  the  written  notice  of  claim  was  for  the  balance  due  for 
materials  for  which  the  claim  is  made,  and  the  material  furnished 
on  March  12,  1957,  was  the  last  and  part  of  the  material  for  which 
claim  is  made. 

The  plain  and  simple  language  of  the  act  authorizes  and  re- 
quires judgment  against  the  prime  contractor  and  its  surety  on  the 
prime  contractor's  payment  bond.  Any  other  interpretation 
would  require  that  the  language  of  the  act  be  altered  and  that 
some  additional  language  be  read  into  the  act. 

II 

This  argument  relates  to  Question  1  and  Specifications  of  Error 
3,  9,  and  10. 

Apache  Powder  Company  had  no  actual  notice  or  knowledge 
of  the  changes  in  subcontracts  and  subcontractors  until  March  19, 
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1957,  and  the  facts  and  circumstances  relating  to  the  subcontracts, 
to  the  performance  of  the  work  under  the  subcontraas,  and  to  the 
changes  of  subcontracts  and  subcontractors,  were  such  that  they 
did  not  give  Apache  Powder  Company  any  reason  to  beHcve  there 
were  any  such  changes. 

In  Section  1  on  both  of  the  subcontracts,  detailing  the  parts  of 
the  work  specified  in  the  prime  contract  which  were  to  be  done  by 
the  subcontractor,  the  work  specified  to  be  performed  is  identical 
(R  116,  118).  See  Appendix  53,  56. 

The  supplement  sheets  attached  to  the  subcontracts  show  that 
the  items  to  be  performed  are  identical,  except  Item  30  which  had 
been  completed  by  Pioneer  Constructors,  and  the  unit  prices  are 
identical,  the  differences  shown  being  in  the  quantities  to  be  per- 
formed or  supplied,  the  extensions  of  the  amounts,  and  the  total 
(R  128).  See  Appendix  55,  58. 

Pioneer  Constructors'  subcontract  is  No.  7  and  Contruction 
Materials  Company's  subcontract  is  No.  128,  but  the  supplement 
sheet  attached  to  the  Construction  Materials  Company  subcon- 
tract is  entitled  "Supplemental  Sheet  to  Subcontract  No.  7"  (R 
119).  See  Appendix  58. 

The  Pioneer  Constructors*  subcontract  is  for  $401,217.38  and 
the  Construction  Materials  Company  subcontract  is  for 
$266,391.36,  which  was  estimated  as  of  October  31,  1956,  to  be 
the  amount  of  work  remaining  to  be  performed  (R  120,  131). 

By  their  actions  and  the  conditions  imposed.  Pioneer  Construc- 
tors, Construction  Materials  Company,  and  Ashton-Mardian  Com- 
pany treated  the  two  subcontracts  as  one. 

When,  during  the  latter  part  of  November,  1956  (R  112), 
Pioneer  Constructors,  Construction  Materials  Company,  and 
Ashton-Mardian  Company  agreed  that  Construaion  Materials 
Company  would  take  over  the  subcontraa  of  Pioneer  Construc- 
tors on  the  Ajo  job  as  of  November  1,  1956  (R  112,  117),  J.  E. 
Skorpick  and  Thomas  E.  Moore  represented  both  the  subcontrac- 
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tors.  And  Ashton-Mardian  Company  made  two  conditions.  Con- 
struction Materials  Company  had  previously  been  engaged  in  the 
construction  materials  business,  and  had  done  no  construction 
work  (R  257),  and  Ashton-Mardian  Company  required  that  the 
work  proceed  under  the  same  management,  and  with  same  per- 
sonnel and  equipment  as  under  the  Pioneer  Construaors'  subcon- 
traa  (R  132).  The  second  condition  was  that  Construction  Ma- 
terials Company  execute  and  deliver  to  Ashton-  Mardian  Company 
a  new  subcontractor's  bond,  with  acceptable  surety,  preferably  the 
same  as  the  surety  on  the  Pioneer  Constructors'  bond,  for  perform- 
ance and  payment  under  Construction  Materials  Company's  sub- 
contract (R  123). 

After  the  agreement  between  the  three  companies,  a  subcon- 
tract (Plaintiff  Armco's  exhibit  7  in  evidence)  from  Ashton- 
Mardian  Company  to  Construction  Materials  Company  was  pre- 
pared, dated  November  1,  1956,  and  signed  by  Construction 
Materials  Company,  but  not  executed  and  delivered  by  Ashton- 
Mardian  Company  until  January  8,  1957  (R  124,  125)  when 
Construaion  Materials  Company's  subcontractor's  bond  was  exe- 
cuted and  delivered  to  Ashton-Mardian  Company.  The  subcon- 
tract to  Pioneer  Constructors  was  terminated  at  the  same  time 
(R125). 

Furthermore,  even  before  J.  E.  Skorpick  and  Thomas  E.  Moore, 
representing  Construction  Materials  Company,  approached  Harold 
Ashton  in  the  last  half  of  November,  1956,  for  a  new  subcon- 
tract to  Construction  Materials  Company  ( R  112),  Construaion 
Materials  Company,  beginning  on  November  4,  1956,  took  over 
the  payroll  (R  158),  and  the  work  specified  in  the  Pioneer  Con- 
structors* subcontract  which  had  not  then  been  completed  (R 
120).  And,  during  the  period  from  November  4,  1956,  to  Janu- 
ary 8,  1957,  Ashton-Mardian  Company  held  Pioneer  Constructors 
liable  and  responsible  on  its  subcontract  and  bond,  and  Ashton- 
Mardian  Company  made  no  payments  to  Construction  Materials 
Company  until  after  the  new  bond  was  furnished  (R  125,  126). 
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The  United  States  project  engineer  was  never  officially  notified 
that  Construction  Materials  Company  was  a  subcontractor  ( R  99 ) . 

As  required  by  Ashton-Mardian  Company  (R  132),  Construc- 
tion Materials  Company,  in  completing  the  work  originally  speci- 
fied in  the  Pioneer  Constructors'  subcontract,  used  the  same  of- 
fices as  Pioneer  Constructors  (R  149),  operated  under  the  same 
management,  took  over  the  payroll  (R  158)  and  employed  sub- 
stantially the  same  personnel,  and  used  substantially  the  same 
equipment  (R  120).  There  was  no  interruption  in  the  work 
schedule  (R  199).  The  name  of  Pioneer  Constructors  was  on 
some  of  the  equipment  used  on  the  Ajo  job,  and  the  name  of  Con- 
struction Materials  Company  did  not  appear  on  any  of  the  equip- 
ment until  after  the  first  of  the  year  1957  (R  121,  122). 

There  was  no  change  in  the  work  to  be  performed  for  which 
Apache  Powder  Company  was  furnishing  the  explosives  and 
blasting  supplies,  and  there  was  no  change  in  the  performance 
of  the  work  with  respect  to  management,  personnel,  equipment, 
suppliers,  or  work  schedule.  There  was  no  change-over,  either 
on  November  1,  1956,  November  4,  1956,  or  January  8,  1957, 
which  ordinarily  would  have  occurred  upon  a  change  of  subcon- 
tracts and  subcontractors,  with  the  old  management,  personnel, 
and  equipment  moving  out  and  the  new  moving  in,  and  new  ar- 
rangements with  the  suppliers,  to  give  Apache  Powder  Company 
any  reason  to  believe  there  were  any  such  changes. 

Ill 

This  argument  relates  to  Question  1  and  Specifications  of  Er- 
ror 2,  3,  4,  5,  6,  7,  9,  and  10. 

Apache  Powder  Company  had  no  actual  notice  or  knowledge  of 
the  changes  in  subcontracts  and  subcontractors  until  March  19, 
1957,  and  the  information  it  received  and  the  information  alleged- 
ly given  to  it  by  Construction  Materials  Company  employees  was 
not  sufficient  to  charge  Apache  Powder  Company  with  notice  or 
knowledge  of  such  changes. 
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There  is  no  evidence  that  Apache  Powder  Company  received 
or  was  given  any  information  of  any  change  in  the  situation  until 
the  phone  call  from  Paul  A.  Swagerty  on  December  4,  1956. 

With  respect  to  that  phone  conversation,  Paul  Negley  testified 
that  Paul  A.  Swagerty,  who  was  known  as  an  employee  of  Pioneer 
Constructors,  gave  him  an  order  for  material,  informed  him  that 
the  balance  of  the  materials  for  the  Ajo  job  should  be  billed  to 
Construction  Materials  Company,  Construction  Division,  Tucson, 
Arizona,  and  that  Construction  Materials  Company,  Construaion 
Division,  was  a  division  of  Pioneer  Constructors.  Paul  Negley 
made  a  pencilled  notation  of  the  order  and  these  statements  by 
Paul  A.  Swagerty,  and  stated  that  he  is  positive  that  Paul  A. 
Swagerty  said  that  Construction  Materials  Company,  Construction 
Division,  was  a  division  of  Pioneer  Constructors  (R  240,  241, 
243). 

The  testimony  of  Paul  A.  Swagerty  with  respect  to  the  tele- 
phone conversation  of  December  4,  1956,  in  substance  is  that 
he  told  Paul  Negley  that  future  billings  with  regard  to  the  Ajo 
work  should  be  billed  to  Construction  Materials,  Construction 
Division,  and  thinks  he  told  him  in  answer  to  a  question  about 
an  address  that  he  could  forward  the  statements  to  the  same 
place  he  had  previous  ones,  and  that  Melvin  J.  Simmons  would 
take  care  of  them  (R  252).  Paul  A.  Swagerty  said  he  did  not 
recall  anything  being  said  as  to  the  status  of  Construction  Ma- 
terials Company,  whether  it  was  or  was  not  a  division  of  Pioneer 
Constructors,  and  to  the  best  of  his  knowledge  he  had  not  made 
such  a  statement  to  Paul  Negley  or  anyone  else,  because  he  didn't 
know  what  affiliates  the  firm  had  (R  252).  However,  there  is 
no  evidence  that  Paul  A.  Swagerty  made  or  referred  to  any  written 
memorandum  of  the  conversation,  and  on  cross  examination  said 
he  did  not  deny  that  he  told  Paul  Negley  that  Construction  Ma- 
terials Company,  Construction  Division,  was  a  division  of  Pioneer 
Constructors  (R  253,  254).  The  only  time  Paul  A.  Swagerty  said 
anything  about  billing  to  Construction  Materials  Company  was  in 
this  telephone  conversation  of  December  4,  1956  (R  255),  and 
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the  most  he  told  Paul  Negley  at  that  time  was  that  shipments  to 
Ajo  should  be  billed  to  Construction  Materials  Company,  Con- 
struction Division   (R  259). 

Immediately  after  this  telephone  conversation  of  December  4, 
1956,  with  Paul  A.  Swagerty,  Paul  Negley  reported  it  to  J.  L. 
Schmalzel,  his  immediate  superior  (R  238),  and  it  then  was  re- 
ported to  R.  L.  Henderson,  the  general  manager  of  Apache  Pow- 
der Company  (R  211).  The  information  received  was  consid- 
ered, and  thereafter  Apache  Powder  Company  continued  to  bill 
and  ship  the  material  to  Pioneer  Constructors  (R  212,  213). 

R.  L.  Henderson  gave  as  the  reasons  for  this  action  (R  213) 
that  the  arrangements  for  supplying  explosives  and  loaning  mag- 
azines had  been  made  with  Pioneer  Constructors,  the  subcon- 
tractor on  the  job;  Apache  Powder  had  no  notice  that  the  sub- 
contraa  with  Pioneer  Constructors  had  been  terminated;  and 
Apache  Powder  Company  had  not  been  approached  by  Construc- 
tion Materials  Company,  and  had  no  arrangements  with  it  for 
sale  or  delivery  of  explosives  or  loan  of  magazines.  Furthermore, 
in  view  of  the  information  that  Construction  Materials  Company, 
Construction  Division,  was  a  division  of  Pioneers  Constructors, 
R.  L.  Henderson  thought  it  natural  to  assume  (R  235)  that 
Apache  Powder  Company  was  still  doing  business  with  Pioneer 
Constructors. 

Appellant,  under  the  above-mentioned  circumstances,  contends 
that  Apache  Powder  Company's  action  in  continuing  to  bill  Pio- 
neer Constructors  was  consistent  with  the  information  it  had 
received,  and  that  it  was  reasonable  and  proper  for  Apache  Powder 
Company  to  continue  to  bill  the  principal  or  parent  company,  in 
the  absence  of  any  further  information  or  notice,  having  made  its 
arrangements  with  and  havings  its  account  with  the  principal  or 
parent  company. 

Thereafter  the  investigations  in  the  field  disclosed  that  there 
had  been  no  change  in  the  management,  personnel,  equipment, 
or  work  schedule  on  the  job  at  Ajo,  and  none  of  the  factory  orders 
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and  invoices  made  out  to  and  mailed  to  Pioneer  Constructors  was 
returned  for  correction.  The  bills  of  lading  were  returned,  re- 
ceipted for  in  the  name  of  Pioneer  Constructors,  and  no  further 
requests  were  made  for  billing  to  Construction  Materials  Com- 
pany, Construction  Division.  Apache  Powder  Company  assumed, 
and  had  a  right  to  assume  that  it  was  still  furnishing  material  to 
Pioneer  Constructors  under  is  subcontraa. 

Next  in  order  of  time  is  the  purported  call  from  Melvin  J. 
Simmons  on  December  10,  1956,  to  Apache  Powder  Company. 
Later,  when  the  testimony  by  Melvin  J.  Simmons  in  his  deposition 
relating  to  this  phone  call  was  reported  to  Apache  Powder  Com- 
pany, an  investigation  was  made,  and  no  one  at  Apache  Powder 
Company  was  found  who  had  received  it  or  heard  of  it  (R  218). 
And  R.  L.  Henderson  (R  217),  and  J.  L.  Schmalzel  and  Amos  J. 
Browning,  who  would  have  received  it  if  it  had  been  made,  each 
testified  that  he  had  received  no  such  call  (R  245,  246). 

Melvin  J.  Simmons  testified  (R  179)  that  he  didn't  know 
whether  he  called  the  purchasing  department  or  the  accounting 
department  at  Apache  Powder  Company,  that  he  did  not  ask  the 
name  of  the  person  with  whom  he  talked  or  his  capacity  with  the 
company,  and  when  first  questioned  about  the  call  (R  178)  said 
he  did  not  recall  the  date,  but  thought  it  was  in  the  latter  part  of 
January  or  February,  1957,  and  may  have  been  later  than  that. 
When  he  was  reminded  that  in  his  deposition  he  had  fixed  the 
date  as  December  10,  1956,  he  said  that  was  the  date.  However, 
there  is  testimony  by  both  participants  (R  105,  171)  of  a  call 
on  December  10,  1956,  between  Gerald  John  Sturm  of  Armco 
Drainage  &  Metal  Products  Company  and  Melvin  J.  Simmons  on 
a  very  similar  subject,  and  Melvin  J.  Simmons  may  have  been 
thinking  of  that  call.  Moreover,  in  connection  with  that  conver- 
sation, Gerald  John  Sturm  denied  that  Melvin  J.  Simmons  had 
said  that  Construction  Materials  Company  had  taken  over  the 
job  and  at  that  time  was  subcontractor  on  the  job  and  that  Pioneer 
Constructors  were  no  longer  on  the  job. 
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Whether  or  not  Melvin  J.  Simmons  did  call  Apache  Powder 
Company  on  or  about  December  10,  1956,  the  most  that  he 
claims  is  that  he  requested  that  future  orders  be  billed  to  Construc- 
tion Materials  Company,  because  it  was  doing  the  work.  This 
would  have  been  consistent  with  Paul  A.  Swagerty's  statement  on 
December  4,  1956,  and  would  have  provided  no  further  infor- 
mation or  notice  to  Apache  Powder  Company  of  any  change  in 
the  subcontracts  and  subcontractors. 

Then,  on  December  29,  1956,  Apache  Powder  Company  re- 
ceived the  first  check,  dated  December  27,  1956,  from  Construc- 
tion Materials  Co.,  Construction  Division,  Tucson,  Arizona.  This 
check  for  $4,723.37  had  a  remittance  slip  attached  (Plaintiff 
Apache's  exhibit  11 -A  in  evidence)  stating  "Billed  to  Pioneer 
Const.,  Inv.  42088,  42175,  42245." 

Apache  Powder  Company  considered  the  receipt  of  this  check, 
and  decided  it  was  all  right  to  accept  the  payment  and  apply  it  on 
the  Pioneer  Constructors'  account  (R  214).  The  invoices  listed 
on  the  remittance  slip  were  for  the  material  ordered  for,  billed 
and  shipped  to,  and  receipted  for  in  the  name  of  Pioneer  Con- 
structors during  the  month  of  November,  1956,  before  Paul  A. 
Swagerty's  phone  call  on  December  4,  1956,  requesting  that  fu- 
ture billings  be  made  to  Construction  Materials  Company,  Con- 
struction Division.  Apache  Powder  Company  had  been  informed 
that  Construction  Materials  Company,  Construction  Division,  was 
a  division  of  Pioneer  Constructors,  and  the  only  account  it  had 
on  the  A  jo  job  was  with  Pioneer  Constructors  (R  214,  215). 
Continued  periodic  investigations  at  Ajo  resulted  in  reports  that 
there  were  no  unusual  circumstances  in  conneaion  with  the  work, 
and  the  work  was  progressing  without  any  interruption  in  the 
schedule,  and  without  any  change  in  management,  personnel,  or 
equipment  (R  215).  The  request  it  had  received  on  December 
4,  1956,  regarding  billing  to  Construction  Materials,  related  only 
to  future  billings. 

The  significance  of  the  facts  and  circumstances  surrounding 


34 

this  first  payment  is  of  great  importance.  It  was  a  payment  on 
the  Pioneer  Constructors'  account,  made  by  a  company  which 
Apache  Powder  Company  had  been  informed  was  a  division  of 
Pioneer  Constructors,  hsting  invoices  for  material  which  to  that 
time  without  question  had  been  ordered  by  Pioneer  Constructors, 
the  principal  or  parent  company,  and  had  been  billed  and  shipped 
to  and  receipted  for  in  the  name  of  Pioneer  Constructors.  Apache 
Powder  Company  had  not  then  been  informed  that  Construction 
Materials  Company  had  taken  over  the  work  as  of  November  1, 
1956,  and  could  not  have  known  that  the  payment  was  for  ma- 
terial Construction  Materials  Company  had  used  after  it  took  over 
the  work.  It  was  a  payment  of  the  current  items  on  the  statement 
for  the  month  of  November,  the  last  statement  previously  issued 
by  Apache  Powder  Company  to  Pioneer  Constructors.  If  the  first 
payment  made  by  Construction  Materials  Company  had  related 
to  invoices  for  material  ordered  on  and  after  December  4,  1956, 
for  which  billings  to  Construction  Materials  Company  had  been 
requested,  its  significance  would  have  been  materially  different. 
As  it  was,  the  payment  merely  meant  that  the  division  of  Pioneer 
Constructors  that  had  taken  over  the  work  on  December  4,  1956, 
was  beginning  to  make  payments  on  the  Pioneer  Constructors' 
account,  and  had  made  its  first  payment  to  cover  the  current  items 
of  the  last  monthly  statement  received. 

This  certainly  was  no  information  charging  Apache  Powder 
Company  with  notice  or  knowledge  that  Pioneer  Construaors* 
subcontract  had  been  terminated,  and  that  a  new  subcontract  had 
been  given  to  a  new,  different,  and  independent  subcontractor  who 
was  not  responsible  or  liable  for  the  payment  of  the  Pioneer  Con- 
structors' account  for  material  furnished  prior  to  November  1, 
1956.  On  the  contrary,  it  was  information  that  Construction 
Materials  Company  was  beginning  to  pay  Pioneer  Constructors' 
account,  and  had  begun  by  making  a  payment  on  the  old  account. 

The  evidence  is  undisputed  that  Apache  Powder  Company  had 
no  actual  notice  or  knowledge,  at  the  time  of  the  occurrences,  of 
Construction  Materials  Company  taking  over  the  work  on  Novem- 
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ber,  4,  1956,  as  an  independent  subcontractor  or  otherwise,  of  the 
later  negotiations  in  the  hitter  part  of  November,  1956,  by  Pioneer 
Constructors  and  Construction  Materials  with  Ashton-Mardian 
Company  for  a  new  subcontract  to  Construction  Materials  Com- 
pany, or  of  the  termination  of  the  Pioneer  Construaors'  subcon- 
tract and  the  execution  of  the  Construction  Materials  Company's 
subcontract  on  January  8,  1957. 

Thus,  the  next  information  Apache  Powder  Company  received 
was  as  a  result  of  the  payment  of  the  second  check  by  Construction 
Materials  Co.,  Construction  Division,  dated  February  10,  1957, 
and  received  on  February  13,  1957.  This  check  for  $3,417.74 
had  a  remittance  slip  attached  (Plaintiff  Apache's  exhibit  11-B  in 
evidence)  stating:  "covers  the  following  Invoices  42291,  42308, 
42406,  Bille^d  to  pioneer."  The  three  invoices  listed  are  for  the 
material  furnished  in  December,  1956.  This  payment  was  credit- 
ed by  Apache  Powder  Company  on  the  Pioneer  Construaors'  ac- 
count (R  221). 

The  three  invoices  listed  were  on  orders  made  on  or  after 
December  4,  1956,  when  Paul  A.  Swagerty  requested  a  change  in 
the  billing,  but  the  material  had  been  billed  and  shipped  to,  and 
receipted  for  in  the  name  of  Pioneer  Constructors  (Plaintiff 
Apache's  exhibits  3  and  4  in  evidence).  None  of  the  faaory 
orders  and  invoices  issued  on  or  after  December  4,  1956,  had 
been  returned  for  correction,  no  objection  had  been  made  to  the 
continued  billing  to  Pioneer  Constructors,  and  no  further  requests 
for  a  change  in  billing  had  been  received.  This  second  check  was 
a  payment  of  the  current  items  on  the  monthly  statement  for 
December,  1956,  which  showed  the  application  of  the  first  pay- 
ment to  the  Pioneer  Constructors'  account,  and  no  objeaion  was 
made  thereto.  And  inspections  of  the  work  at  Ajo  continued  to 
show  that  the  work  was  progressing  under  the  same  management, 
and  with  substantially  the  same  presonnel  and  equipment. 

This  was  the  second  payment  by  Construaion  Materials  Co., 
Construction  Division,  on  the  Pioneers  Constructors'  account,  and 
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the  listing  of  invoices  to  Pioneer  Constructors  had  no  more  signifi- 
cance than  the  hsting  of  the  invoices  on  the  remittance  shp  at- 
tached to  the  first  check.  In  that  instance,  the  invoices  were  for 
material  which  to  that  time  without  question  had  been  ordered 
by  Pioneer  Constructors,  the  principal  or  parent  company,  and  had 
been  billed  and  shipped  to,  and  receipted  for  in  the  name  of 
Pioneer  Constructors.  In  this  instance,  the  invoices  were  for 
material  ordered  by  a  division  of  Pioneer  Constructors  apparently 
for  use  under  the  principal  or  parent  company's  subcontract,  which 
had  been  billed  and  shipped  to,  and  receipted  for  in  the  name  of 
the  principal  or  parent  company.  It  was  just  another  payment  by 
the  division  on  the  account  of  the  principal  or  parent  company. 

Under  these  circumsatnces,  this  was  no  information  charging 
Apache  Powder  Company  with  notice  or  knowledge  that  Pioneer 
Constructors'  subcontract  had  been  terminated,  and  that  a  new 
subcontract  had  been  given  to  a  new,  different,  and  independent 
subcontractor  who  was  not  responsible  or  liable  for  the  payment 
of  the  Pioneer  Constructors'  account  for  material  furnished  prior 
to  November  1,  1956.  On  the  contrary,  it  was  information  that 
this  division  of  the  parent  or  principal  company  was  continuing 
to  pay  Pioneer  Constructors'  account. 

Before  the  third  check  was  received  on  April  11,  1957,  by 
Apache  Powder  Company  from  Construction  Materials  Co.,  Con- 
struction Division,  the  last  of  the  material  had  been  furnished  on 
March  12,  1957,  and  Apache  Powder  Company  on  March  19, 
1957,  had  learned  of  the  termination  of  the  Pioneer  Constructors' 
subcontract  and  the  execution  of  the  Construction  Materials  Com- 
pany's subcontract,  so  that  the  receipt  of  the  third  check  could 
have  had  no  significance  with  respect  to  charging  Apache  Powder 
Company  with  notice  or  knowledge  of  the  changes  in  subcontracts 
and  subcontractors. 

Another  point,  which  was  brought  out  in  the  cross  examination 
of  R.  L.  Henderson  as  the  general  manager  of  Apache  Powder 
Company,  is  that  Pioneer  Constructors  had  made  no  payments  for 
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the  material  furnished  prior  to  November  1,  1956  (R  220),  and 
that  the  payments  received  were  made  by  Construction  Materials 
Co.,  Construction  Division. 

R.  L.  Henderson  said  that  he  was  aware  of  the  situation  (R 
224),  and  had  given  consideration  to  it  (R  228).  It  was  not 
the  policy  of  Apache  Powder  Company  to  let  accounts  run  with- 
out payments  for  several  months,  but  it  was  not  unusual  with  this 
type  of  work  with  contractors  (R  228,  229).  The  company  didn't 
like  to  go  to  the  prime  contractor  and  embarass  the  subcontractor, 
if  it  could  be  avoided.  It  had  men  in  the  field  who  watched  the 
jobs,  and  they  reported  nothing  unusual.  It  relied  on  the  payment 
bond  of  the  prime  contractor  in  all  cases  of  contract  work.  (R  229) 
There  is  a  competitive  angle  in  the  industry,  and  it  is  customary 
to  go  along  with  the  contractors  who  do  not  pay  regularly.  If 
Apache  Powder  Company  were  to  be  too  rigid  and  inflexible,  it 
would  lose  a  lot  of  business  because  its  competitors  will  be  liberal 
and  in  many  cases  more  liberal  (R  231). 

Also  on  cross  examination,  R.  L.  Henderson  was  asked  whether 
it  raised  any  question  in  his  mind  and  that  of  the  company  (R  230) 
"when  you  have  an  account  that  is  six  months  old  without  any 
payment  and  then  out  of  a  clear  blue  sky  you  start  getting  checks 
from  another  organization,  so  far  as  the  checks  themselves  show, 
in  payment  of  the  (198)  last  invoices?"  R.  L.  Henderson  replied 
that  this  was  noted,  and  that  it  was  the  reason  Apache  Powder 
Company  gave  consideration  to  its  course.  The  information  from 
the  field  in  regard  to  the  job,  and  the  experience  with  Pioneer 
Constructors,  the  subcontractor,  was  reviewed  (R  230).  The 
company's  experience  with  Pioneer  Constructors  had  been  very 
good  before,  at  that  point  Apache  Powder  Company  could  well 
believe  it  was  going  to  be  paid,  and  in  addition  it  had  confidence 
in  the  prime  contractor,  and  did  not  go  to  the  prime  contractor. 

An  attempt  was  made  to  show  that  Apache  Powder  Company 
had  credited  the  individual  invoices  listed  by  Construction  Ma- 
terials Company  on  the  remittance  slips  attached  to  the  checks, 
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because  they  were  checked  off  on  a  statement  supphed  by  Apache 
Powder  Company  (Defendant  Ashton's  exhibit  A  in  evidence), 
but  (R  221 )  there  was  no  evidence  as  to  who  had  checked  off  the 
individual  invoices  on  the  statement,  and  R.  L.  Henderson  testified 
(R  221)  that  the  money  received  from  Construction  Materials 
Company  on  its  checks  for  Pioneer  Construaors'  material  was  ap- 
plied against  the  entire  balance  of  Pioneer  Constructors'  account. 

In  the  consideration  of  the  question  as  to  whether  Apache  Pow- 
der Company  received  any  information  with  which  it  should  be 
charged  with  notice  or  knowledge  of  the  change  in  subcontracts 
and  subcontractors,  it  is  very  apparent  that  the  statement  from 
Paul  A.  Swagerty  that  Construction  Materials  Company,  Construc- 
tion Division,  was  a  division  of  Pioneer  Constructors,  is  the  crux 
of  the  entire  situation. 

Appellant's  contention  that  this  statement  was  made,  was  im- 
mediately reported  to  the  officials  of  Apache  Powder  Company, 
and  given  careful  consideration  by  them,  is  supported  by  positive 
and  undisputed  evidence. 

And  appellant's  contention  that  this  statement  was  considered 
in  connection  with  all  the  other  information  received  by  Apache 
Powder  Company  prior  to  March  19,  1957,  also  is  supported  by 
positive  and  undisputed  evidence. 

Apache  Powder  Company  gave  careful  consideration  to  all  the 
information  it  received,  all  the  conditions  and  occurrences  reported 
to  it.  It  believed  and  had  a  right  to  believe,  in  view  of  all  the  cir- 
cumstances, that  Construction  Materials  Company,  Construction 
Division,  was  a  division  of  Pioneer  Constructors.  All  the  informa- 
tion Apache  Powder  Company  received  was  consistent  with  the 
information  that  Construction  Materials  Company,  Construction 
Division,  was  a  division  of  Pioneer  Constructors.  And  all  of  Con- 
struction Materials  Company's  actions  known  to  Apache  Powder 
Company,  and  all  of  Apache  Powder  Company's  actions  were  con- 
sistent with  that  information. 
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In  connection  with  the  information  that  it  was  a  division  of 
Pioneer  Constructors,  the  very  name,  Construction  Materials  Com- 
pany, Construction  Division,  indicated  that  the  organization  was 
a  division  of  some  larger  organization,  and  all  of  its  actions  known 
to  Apache  Powder  Company  indicated  that  the  larger  organization 
was  Pioneer  Constructors,  in  whose  name  it  was  acting. 

Emphasis  was  given  to  the  fact  that  Apache  Powder  Company 
did  not  go  to  the  officials  of  Pioneer  Constructors,  Construction 
Materials  Company,  or  Ashton-Mardian  Company  and  inquire  as 
to  the  subcontract  situation,  and  that  if  it  had  Apache  Powder 
Company  would  have  learned  of  the  true  subcontract  situation. 
Apache  Powder  Company  considered  doing  this,  and  gave  good 
reason  for  not  doing  it. 

Obviously,  if  Apache  Powder  Company  had  been  informed  that 
Pioneer  Constructors'  subcontract  had  been  terminated,  and  a 
new  subcontract  given  to  Construction  Materials  Company  as  a 
new,  different,  and  independent  subcontractor,  it  would  have  taken 
further  action.  There  is  no  evidence,  however,  that  Apache  Pow- 
der had  such  notice  or  knowledge  prior  to  March  19,  1957,  and 
the  testimony  of  Apache  Powder  Company  witnesses  is  positive 
and  undisputed  that  it  did  not  have  such  notice  or  knowledge 
prior  to  that  time. 

The  District  Court  applied  the  rule  that  a  person  is  charged 
with  notice  or  knowledge  of  a  fact  if  he  had  knowledge  or  infor- 
mation which  would  have  led  a  reasonably  prudent  person  in 
the  same  situation  to  make  an  investigation  to  ascertain  the  faas 
in  regard  to  the  situation.  This  is  a  well-recognized  general  rule, 
which  appellant  did  not  and  now  does  not  contend  is  not  ap- 
plicable. In  imposing  the  duty  to  inquire,  however,  the  District 
Court  erred  in  determining  what  knowledge  or  information 
Apache  Powder  Company  had  and  what  duty  was  imposed  upon  it. 

In  66  CJS.,  Notice,  §  llb(4)  (b),  at  page  6A6,  the  following 
limitation  on  the  general  rule  is  stated  as  follows: 
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"  *  *  ^  in  order  to  charge  a  person  with  notice  of  a  fact 
which  could  have  been  ascertained  by  inquiry,  the  circum- 
stances known  to  him  must  have  been  such  as  ought  reasonably 
to  have  suggested  inquiry  and  led  him  to  inquire.  The  rule  im- 
putes notice  only  of  those  facts  that  are  naturally  and  reason- 
ably connected  with  the  fact  known,  and  of  which  the  known 
fact  or  facts  can  be  said  to  furnish  a  clue.  ^'^  *  * 

"Where  the  circumstances  relied  on  as  sufficient  to  charge 
a  party  with  notice  may  be  equally  as  well  referred  to  a  different 
matter  as  to  the  one  with  notice  of  which  he  is  sought  to  be 
charged,  they  will  not  be  deemed  to  be  sufficient." 

In  National  Shawmut  Bank  of  Boston  v.  Topas,  CCA.  Mass., 
60  F.2  467,  certiorari  denied  Topas  v.  National  Shawmut  Bank 
of  Boston,  53  S.Ct.  292,  287  U.S.  668,  77  L.Ed.  576,  it  is  held  that 
knowledge  of  facts  putting  creditor  on  inquiry  as  to  whether  pref- 
erence would  result  from  accepting  funds  from  insolvent  debtor 
is  not  necessarily  sufficient  to  put  him  on  inquiry  as  to  debtor's 
wrongful  appropriation  of  funds  to  pay  loan. 

The  only  knowledge  or  information  that  Apache  Powder  Com- 
pany had  was  that  Construction  Materials  Company,  Construction 
Division,  had  taken  over  the  work  at  Ajo,  that  k  requested  that 
future  billings  be  made  to  it,  that  it  was  a  division  of  Pioneer 
Constructors,  and  that  it  was  making  payments  on  Pioneer  Con- 
structors' invoices  and  account.  And,  as  previously  pointed  out  in 
detail,  everything,  including  the  actions  and  lack  of  protest  by 
Construction  Materials  Company,  was  consistent  with  this  in- 
formation. 

This  knowledge  or  information  did  not  suggest  an  inquiry  as  to 
the  subcontract  situation  at  Ajo  and  the  relation  of  Pioneer  Con- 
structors and  Construction  Materials  Company  thereto,  because 
there  was  nothing  inconsistent,  and  no  question  was  raised  as  to 
whether  or  not  Construction  Materials  Company,  Construction  Di- 
vision, had  taken  over  the  work,  or  was  a  division  of  Pioneer  Con- 
structors. If  Construction  Materials  Company  had  sent  back  the 
factory  orders,  invoices,  or  monthly  statements  for  correction,  had 
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used  its  name  in  receipting  for  the  material,  had  protested  the 
application  of  its  first  payment  to  the  Pioneer  Construaors'  ac- 
count, or  had  called  or  written  and  made  some  complaint,  a  ques- 
tion would  have  been  raised,  but  it  did  not. 

The  District  Court  in  finding  that  there  was  a  duty  imposed 
upon  Apache  Powder  Company  of  investigating  the  subcontract 
situation  on  the  Ajo  job,  must  have  found  that  Apache  Powder 
Company  was  not  informed  that  Construction  Materials  Company, 
Construction  Division,  was  a  division  of  Pioneer  Constructors,  or 
must  have  found  that  Apache  Powder  Company  had  knowledge 
or  information  that  there  had  been  a  change  in  subcontracts  and 
subcontractors.  If  it  did  so  find,  the  findings  were  not  supported 
by  the  evidence  and  are  contrary  thereto. 

For  the  sake  of  brevity,  appellant  will  not  here  repeat  its  Speci- 
fications of  Error  2,  3,  4,  5,  6,  7,  9,  and  10,  relating,  respectively, 
to  Findings  of  Fact  No.  7  (R  69),  No.  10  (R  69),  No.  12  (R  70), 
No.  16  (R  71),  No.  17  (R  72),  Conclusions  of  Law  No.  3  (R 
74),  No.  5  (R  74),  and  Order  (R  77),  but  hereby  specifically 
refers  to  them  and  incorporates  them  as  a  part  of  this  argument, 
and  asks  that  they  be  considered  in  the  light  of  the  foregoing 
statements  of  fact  and  arguments. 

As  shown  by  these  findings,  conclusions,  orders,  and  judgment, 
it  is  apparent  that  the  District  Court  failed  to  consider  all  the  facts 
and  circumstances,  or  failed  to  consider  them  in  their  proper  re- 
lation to  each  other,  and  particularly  failed  to  consider  the  pro- 
gressive development  of  the  situation  step  by  step,  relating  each 
item  of  information  to  the  situation  then  existing,  and  relating 
successive  items  of  information  and  the  situation  then  existing 
to  the  previous  ones. 

Thus,  the  knowledge  or  information  relied  on  as  sufficient  to 
charge  Apache  Powder  Company  with  notice  of  the  changes  in 
subcontracts  and  subcontractors  was  not  sufficient  in  fact  or  in  law. 
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IV 

This  argument  relates  to  Question  1  and  Specifications  of  Error 
2,  3,  4,  5,  6,  7,  9,  and  10. 

Even  if,  from  the  information  received  by  and  allegedly  given 
to  Apache  Powder  Company,  a  duty  was  imposed  upon  it  to  make 
an  investigation,  its  periodic  investigations  of  the  situation  at  Ajo 
satisfied  the  requirements  of  that  duty,  and  Apache  Powder  Com- 
pany's actions  under  the  circumstances  were  reasonable. 

As  pointed  out  in  Argument  III,  the  only  knowledge  or  infor- 
mation that  Apache  Powder  Company  had  was  that  Construction 
Materials  Company,  Construction  Division,  had  taken  over  the 
work  at  Ajo,  that  it  had  requested  that  future  billings  be  made  to 
it,  that  it  was  a  division  of  Pioneer  Constructors,  and  that  it  was 
making  payments  on  Pioneer  Constructors'  invoices  and  account. 

If  any  duty  was  imposed  upon  Apache  Powder  Company  to 
make  an  invsetigation,  it  related  only  to  the  questions  as  to  wheth- 
er Construction  Materials  Company,  Construction  Division,  had 
taken  over  the  work  at  Ajo,  and  whether  it  was  a  division  of  Pio- 
neer Constructors,  in  order  to  determine  whether  this  information 
given  to  it  by  Paul  A.  Swagerty  was  accurate. 

Without  repeating  the  statements  and  arguments  contained 
in  Argument  III,  but  hereby  specifically  referring  to  them  and  in- 
corporating them  herein,  appellant  again  contends  that  the  con- 
tinuing, unchanging  situation  at  Ajo,  disclosed  by  the  periodic  in- 
vestigations all  through  the  period  in  question,  wherein  there  was 
no  change  in  the  management,  personnel,  equipment,  character  of 
work,  and  extent  of  work  being  performed,  and  no  interruptions 
in  the  work  schedule,  was  entirely  consistent  with  the  statements 
made  by  Paul  A.  Swagerty,  and  that  nothing  occurred  of  an  un- 
usual nature  which  raised  any  further  quesitons. 

In  connection  with  these  facts  and  circumstances,  appellant 
again  contends  that  the  actions  of  Construction  Materials  Com- 
pany, in  continuing  to  receipt  for  the  material  in  the  name  of  Pio- 
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nccr  Constructors,  in  failing  to  make  any  objections  to  the  factory 
orders,  invoices,  bills  of  lading,  and  monthly  statements,  in  mak- 
ing payments  on  the  Pioneer  Constructors'  account,  and  in  failing 
to  object  to  the  application  of  those  payments,  all  also  are  entirely 
consistent  with  the  statements  made  by  Paul  A.  Swagerty,  and 
nothing  further  occurred  in  connection  with  these  matters  of  an 
unusual  nature  which  raised  any  further  questions. 

And  it  should  be  stressed  again,  that  these  investigations,  check- 
ing bills  of  lading,  and  noting  failures  to  object,  were  active,  con- 
sidered actions  by  Apache  Powder  Company  in  the  light  of  Paul 
A.  Swagerty 's  statements. 

Apache  Powder  Company  contends  that,  under  all  the  circum- 
stances, it  acted  in  a  reasonable  and  prudent  manner,  that  it  did 
not  fail  to  make  a  reasonable  effort  to  ascertain  the  facts,  and  that 
it  did  act  with  ordinary  prudence  in  protecting  its  rights.  The 
only  thing  it  did  not  do,  which  it  is  contended  it  should  have  done, 
was  go  to  the  officials  of  the  subcontractors  and  prime  contractors. 
This  was  considered  but  was  not  done  because  of  the  competitive 
situation,  because  Apache  Powder  Company  did  not  want  to  em- 
barrass the  subcontractor,  if  it  could  be  avoided.  And,  in  this 
connection,  it  is  of  the  greatest  importance  to  remember  that 
Apache  Powder  Company  was  closely  watching  the  progress  of  the 
work,  the  work  was  not  completed,  the  last  of  the  material  was 
not  furnished  until  March  12,  1957,  and  fbere  was  no  need  or 
purpose  until  that  time  to  protect  its  rights  against  the  prime 
contractor. 


This  argument  relates  to  all  the  questions  and  specifications  of 
error,  and  to  the  whole  case  generally. 

The  Miller  Act  should  be  liberally  construed  to  effectuate  its 
purpose,  being  a  remedial  act  intended  to  benefit  persons  who  per- 
form labor  or  furnish  material  for  contractors  on  public  work, 
and  in  the  interpretation  of  the  act  the  intention  of  the  Congress 
to  protect  those  who  furnish  materials  for  public  buildings  and  to 
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insure  the  payment  in  full  for  such  material  should  prevail  even 
against  the  letter  of  the  act. 

A  search  of  the  cases  decided  under  the  Miller  Act  fails  to  dis- 
close any  case  similar  to  this,  where  there  was  a  change  in  sub- 
contractors and  part  of  the  work  is  done  by  one  subcontractor  and 
the  remainder  of  the  work  is  done  by  another. 

However,  the  Supreme  Court  of  the  United  States  has  consist- 
ently ruled  that  the  act  should  be  liberally  construed. 

In  Fleisher  Engineering  &  Construction  Co.  v.  U.S.  For  Use  and 
Benefit  of  Hallenbeck,  N.Y.  1940,  61  S.Ct.  81,  311  U.S.  15, 
85  L.Ed.  12,  14,  Mr.  Chief  Justice  Hughes  said: 

"In  construing  the  earlier  Act,  the  Heard  Act,  for  which  the 
Miller  Act  is  a  substitute,  we  observed  that  it  was  intended  to 
be  highly  remedial  and  should  be  construed  liberally.  United 
States  use  of  Alexander  Bryant  Co.  v.  New  York  Steam  Fitting 
Co.,  235  US  327,  337,  59  L  ed  253,  257,  35  S  Ct  108;  Illinois 
Surety  Co.  v.  John  Davis  Co.,  244  US  376,  380,  61  L  ed  1206, 
1211,  37  S  Ct  6 14;  Fleischmann  Constr.  Co.  v.  United  States, 
270  US  349,  360,  70  L  ed  624,  631,  46  S  Ct  284.  =^  =^  *  In 
short,  a  requirement  which  is  clearly  made  a  condition  precedent 
to  the  right  to  sue  must  be  given  effect,  but  in  determing  wheth- 
er a  provision  is  of  that  character  the  statute  must  be  liberally 
construed  so  as  to  accomplish  its  purpose.  Technical  rules  oth- 
erwise protecting  sureties  from  liability  have  never  been  ap- 
plied in  proceedings  under  this  statute.'  Illinois  Surety  Co.  v. 
John  Davis  Co.,  244  US  376,  61  L  ed  1206,  37  S  Ct  6l4,  supra. 
The  same  principle  should  govern  the  application  of  the 
Miller  Act." 

And  in  Liebman  v.  U.S.  for  Use  of  California  Electric  Supply 
Co.,  CCA.  9th  Cir.  1946,  153  F.2d  350,  352,  the  Court  said: 

"  #  #  #  The  purpose  of  the  Miller  Act  is  to  protect  those  who 
furnish  materials  or  labor  or  both  for  public  buildings  and  to 
insure  the  payment  in  full  for  such  materials  and  labor.  *  *  *  " 

In  Hawaii  v.  Mankichi,  190  U.S.  197,  213,  23  S.Ct.  787,  47 
L.Ed.  1016,  1021,  Mr.  Justice  Brown  said: 

"  *  *  *  But  there  is  another  question  underlying  this  and  all 
other  rules  for  the  interpretation  of  statutes,  and  that  is.  What 
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was  the  intention  of  the  legislative  body?  Without  going  back 
to  the  famous  case  of  the  drawing  of  blood  in  the  streets  of 
Bologna,  the  books  are  full  of  authority  to  the  effect  that  the 
intention  of  the  lawmaking  power  will  prevail,  even  against 
the  letter  of  the  statute;  or,  as  tersely  expressed  by  Mr.  Justice 
Swayne  in  Smith  v.  Fiske,  23  Wall.  374,  380,  23  Led.  47,  49: 
'A  thing  may  be  within  the  letter  of  a  statute  and  not  within  its 
meaning,  and  within  its  meaning,  though  not  within  its  letter. 
The  intention  of  the  lawmaker  is  the  law.'  A  parallel  expres- 
sion is  found  in  the  opinion  of  Chief  Justice  Thompson  of  the 
supreme  court  of  the  state  of  New  York  (subsequently  Mr. 
Justice  Thompson  of  this  court),  in  People  v.  Utica  Ins.  Co., 
15  Johns.  358,  381,  8  Am.  Dec.  243:  'A  thing  which  is  within 
the  intention  of  the  makers  of  a  statute  is  as  much  within  the 
statute  as  if  it  were  within  the  letter;  and  a  thing  which  is  within 
the  letter  of  the  statute  is  not  within  the  statute,  unless  it  be 
within  the  intention  of  the  makers.' " 

VI 

This  argument  relates  to  Question  2  and  Specifications  of  Error 
1,  8,  9,  and  10. 

In  any  event,  Pioneer  Constructors'  subcontract  was  not  term- 
inated until  January  8,  1957,  and  Apache  Powder  Company  had 
delivered  material  on  the  A  jo  job  on  December  20,  1956.  The 
oral  notice  to  Ashton-Mardian  Company  of  Apache  Powder  Com- 
pany's claim  against  Pioneer  Constructors  and  Construction  Ma- 
terials Company  made  on  March  19,  1957,  was  made  within 
ninety  days  after  the  delivery  of  December  20,  1956,  and  with 
the  writing  evidencing  the  receipt  of  the  oral  notice  was  sufficient 
notice  under  the  Miller  Act. 

Oral  notice  to  Harold  Ashton  of  Ashton  Building  Company  is 
shown  in  his  testimony  (R  136),  which  is  detailed  in  the  State- 
ment of  the  Case,  and  oral  notice  to  Daniel  Mardian  of  Mardian 
Construction  Company  is  shown  in  his  letter  to  Harold  Ashton 
of  March  19,  1957  (Plaintiff  Apache's  exhibit  1  in  evidence). 

The  contents  of  these  notices  satisfy  the  requirements  of 
§  270b (a)   of  the  Miller  Act,  which  requires  the  making  of  a 
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claim,  "stating  with  substantial  accuracy  the  amount  claimed  and 
the  name  of  the  party  to  whom  the  material  was  furnished  or  sup- 
plied". 

Plaintiff  Apache's  exhibit  1  in  evidence  is  written  unquestioned 
evidence  of  receipt  of  the  oral  notice  by  the  prime  contractor. 

With  respect  to  the  provision  of  §  270b (a)  of  the  Miller  Act, 
which  requires  that  written  notice  of  the  claim  must  be  sent  by 
registered  mail,  the  courts,  giving  a  liberal  construction  to  the 
act,  held  that  the  notice  need  not  be  sent  by  registered  mail.  In 
Fleisher  Engineering  &  Construction  Co.  v.  U.S.  For  Use  and 
Benefit  of  Hallenbeck,  NY.  1940,  61  S.Ct.  81,  311  U.S.  15,  85, 
L.Ed.  12,  15,  Mr.  Chief  Justice  Hughes  said: 

«'  #  #  *  Then  the  statute  goes  on  to  provide  for  the  mode  of 
service  of  the  notice.  'Such  notice  shall  be  served  by  mailing 
the  same  by  registered  mail,  postage  prepaid,'  or  'in  any  manner' 
in  which  the  United  States  marshal  'is  authorized  by  law  to  serve 
summons.'  We  think  that  the  purpose  of  this  provision  as  to 
manner  of  service  was  to  assure  receipt  of  the  notice,  not  to 
make  the  described  method  mandatory  so  as  to  deny  right  of 
suit  when  the  required  notice  within  the  specified  time  had  actu- 
ally been  given  and  received.  In  the  face  of  such  receipt,  the 
reason  for  a  particular  mode  of  service  fails.  It  is  not  reasonable 
to  suppose  that  Congress  intended  to  insist  upon  an  idle  form. 
Rather,  ive  think  that  Congress  intended  to  provide  a  method 
which  would  afford  sufficient  proof  of  service  when  receipt  of 
the  required  written  notice  was  not  shown."  (Underscoring 
added. ) 

In  Coffee  et  al.  v.  United  States,  for  Use  and  Benefit  of  Gordon, 
CCA.  5th  Cr.  1946,  157  F.2d  968,  969,  where  no  written  notice 
was  mailed  to  the  prime  contractor,  but  the  materialman  exhibited 
to  the  prime  contractor  as  notice  of  his  claim  a  writing  showing 
the  amount  claimed  and  the  identity  of  the  subcontractor,  the 
Court  said: 

"  #  #  #  'j'j^g  Miller  Act  requires  the  notice  by  persons  having 
no  direct  contractual  relationship  with  the  contractor,  so  that  by 
delaying  final  settlement  with  his  subcontractors  for  90  days 
after  completion  of  the  work  he  may  protect  himself  and  his 
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bond  against  such  unknown  claims.  Written  notice  is  required 
to  prevent  misunderstanding  and  to  afford  certain  evidence  of 
the  communication.  The  provisions  of  service  afford  means  of 
making  certain  the  fact  of  notice  given,  or  of  making  a  good 
service  where  the  contractor  can  not  be  reached  personally. 
(Underscoring  added.) 

"(1-3)  All  the  cases  agree  that  without  giving  the  notice 
there  is  no  right  of  action  on  the  bond  for  the  use  of  furnishers 
who  have  no  direct  contractual  relation  to  the  contractor.  In 
no  case  has  the  writing  been  held  unnecessary.  But  there  has 
been  liberality  as  to  the  manner  of  communicating  the  written 
notice  to  the  contractor.  We  have  held  in  Birmingham  Slag 
Co.  V.  Perry,  5  Cir.,  115  F.2d  724,  that  a  letter  from  one  who 
furnished  materials  to  a  subcontractor  sent  to  the  owner  of  the 
work,  a  copy  of  which  was  timely  sent  by  the  owner  to  the  con- 
tractor by  ordinary  mail,  was  a  good  written  notice.  In  Fleisher 
E.  &  C.  Co.  V.  United  States,  311  U.S.  15,  61  S.Ct.  81,  85  L.Ed 
12,  stress  was  laid  on  the  remedial  character  of  the  Miller  Act 
and  its  predecessor,  and  while  written  notice  was  apparently 
deemed  necessary  as  a  condition  precedent  to  suit,  nevertheless 
the  fact  that  it  was  addressed  to  the  project  engineer  and  not 
served  by  any  of  the  means  mentioned  in  the  statute  was  held 
immaterial  since  it  in  fact  reached  one  of  the  two  contractors. 
In  Glassell-Taylor  Co.  v.  Magnolia  Petroleum  Co.,  5  Cir.,  153 
F.2d  527,  we  again  emphasized  the  liberal  construction  due  to 
be  given  the  Miller  Act  to  effectuate  the  Congressional  intent 
to  protect  those  w^ho  furnish  labor  and  material  for  public 
works.  In  the  case  now  before  us  we  hold  that  a  writing  con- 
taining the  information  which  the  statute  requires,  exhibited  to 
the  contractor  by  a  claimant  as  a  notice  of  his  claim  and  which 
the  contractor  examines  and  discusses  and  might  have  taken  if 
he  desired,  is  a  written  notice  sufficiently  served.  =*  *  *  " 

The  Honorable  James  A.  Walsh,  Judge  of  the  District  Court, 
w^ho  tried  this  case,  in  denying  the  motion  to  amend  relating  to 
oral  notice,  cited  the  case  of  Bowden  v.  United  States  For  the  Use 
of  Malloy,  CCA.  9th  Cir.,  1956,  239  F.2d  572,  577,  the  opinion 
of  which  he  wrote  (R  248).  In  this  opinion.  Judge  Walsh  said: 

"We  think  the  teaching  of  the  cases  which  have  dealt  most 
soundly  with  questions  regarding  the  sufficiency  of  the  notice 
when  it  is  required  to  be  given  by  Section  270b (a)  may  be  fairly 
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summarized  as  follows:  The  giving  of  the  written  notice  speci- 
fied by  the  statute  is  a  condition  precedent  to  the  right  of  a 
supplier  to  sue  on  the  payment  bond;  the  writing  must  be  sent 
or  presented  to  the  prime  contractor  by  or  on  the  authority  of 
the  supplier;  and  the  writing  must  inform  the  prime  contractor, 
expressly  or  by  implication,  that  the  supplier  is  looking  to  the 
contractor  for  payment  of  the  subcontractor's  bill." 

However,  this  case  dealt  with  an  entirely  different  fact  situation. 
There  was  no  notice,  oral  or  written,  from  the  supplier  to  the 
prime  contractor;  the  writing  referred  to  having  been  sent  by  the 
subcontractor  to  the  prime  contractor.  And  nothing  in  the  letter 
informed  the  prime  contractor  that  the  supplier  expected  the  prime 
contractor  to  pay  his  bill.  There  was  no  written  unquestioned  evi- 
dence of  the  receipt  of  an  oral  notice  by  the  prime  contractor.  And, 
in  support  of  the  above-quoted  statement,  Judge  Walsh  cites  Coffee 
et  at.  V.  United  States,  for  Use  and  Benefit  of  Gordon,  supra,  which 
clearly  supports  appellant's  position. 

In  Houston  Fire  &  Cas.  Ins.  Co.  v.  U.S.  For  the  Use  of  Trane 
Company,  CCA.  5th  Cir.  1954,  217  F.2d  727,  729,  where  there 
was  an  oral  notice  from  the  supplier  to  the  prime  contractor  and  a 
written  acknowledgement  by  the  prime  contractor  of  the  receipt 
of  the  notice.  Chief  Judge  Hutcheson  said: 

"The  appellee,  on  its  part,  citing  the  many  cases  in  which  the 
courts,  construing  the  statute  liberally  to  effect  its  purpose  of 
protecting  materialmen,  have  held  that  the  staute  is  sufficiently 
complied  with  if  the  proof  shows  convincingly  that  knowledge 
is  brought  home  to  the  principal  contractor,  urges  upon  us  that, 
under  the  undisputed  evidence,  every  essential  requirement  of 
the  statute  was  met  and  fully  complied  with.  Conceding  that 
the  statute  was  not  literally  complied  with  because  plaintiff  did 
not  send  a  written  notice  by  registered  mail,  indeed  it  did  not 
send  a  written  notice  of  any  kind,  it  yet  insists:  that  what  oc- 
curred in  connection  with  noticing  the  claim,  plaintiff's  oral 
notice  to  the  principal  contractor  and  a  written  acknowledge- 
ment of  the  request,  and  full  recognition  of  Denton's  indebted- 
ness to  Trane,  and  the  fact  that  it  had  not  been,  but  must  be, 
paid  was  more  effective  than  if  a  written  notice  had  been  sent 
by  the  materialmen  and  fully  complied  with  the  essential  statu- 
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tory  requirements  of  bringing  home  in  writing  to  the  prinicipal 
contractor  the  requisite  knowledge  of  the  claim  and  debt. 

"(1-2)  We  agree  with  appellee  that  this  is  so.  It  is  true  that 
the  statute  is  carefully  and  meticulously  phrased,  and  if  this  were 
a  matter  of  first  impressions,  we  might  find  difficulty  in  coming 
at  once  to  the  conclusion  that  what  was  done  in  this  case  was  a 
sufficient  compliance  with  it.  However,  the  decisions  under  the 
statute,  and  particularly  Coffee  v.  United  States,  for  Use  and 
Benefit  of  Gordon,  supra,  Note  4,  have  made  it  clear  that  it 
was.  //  is  not  necessary  that  the  writing  relied  on  be  signed  by 
the  supplier,  it  is  sufficient  that  there  exists  a  writing  from 
which,  in  connection  with  oral  testimony,  it  plainly  appears  that 
the  nature  and  state  of  the  indebtedness  was  brought  home  to 
the  general  contractor.  When  this  appears  the  object  of  the 
statute,  to  assure  that  the  contractor  will  have  notice,  is  attained 
and  the  statute  is  sufficiently  complied  with  J'  (Underscoring 
supplied.) 

The  oral  notice  to  the  prime  contractor  and  the  written  un- 
questioned evidence  of  the  receipt  of  the  oral  notice  by  the  prime 
contractor  satisfy  the  requirements  of  the  statute.  The  object  of 
the  notice  is  to  assure  that  the  prime  contractor  will  have  knowl- 
edge of  the  supplier's  claim.  The  evidence  is  undisputed  that  as  a 
result  of  the  phone  call  on  March   19,   1957,  Ashton-Mardian 

Company  had  that  knowledge.  The  purpose  of  a  written  notice  is 
to  afford  certain  evidence  of  the  communication.  This  is  afforded 
by  the  letter  from  Daniel  Mardian  to  Harold  Ashton.  It  is  not 
necessary  that  the  writing  be  signed  by  the  supplier;  it  is  sufficient 
if  there  exists  a  writing  from  which,  in  connection  with  the  oral 
testimony,  it  plainly  appears  that  the  amount  of  the  claim  and  the 
name  of  the  person  to  whom  the  material  was  furnished  is  brought 
home  to  the  prime  contractor  by  the  supplier. 

Thus,  every  essential  of  the  requirement  of  the  statute  has  been 
met,  and  the  District  Court  erred  in  denying  the  motion  to  amend 
to  conform  to  the  evidence,  in  concluding  that  the  notice  did  not 
comply  with  the  statute  and  Apache  Powder  Company  is  not  en- 
titled to  judgment,  and  in  ordering  judgment  in  favor  of  the  prime 
contractor  and  its  surety. 
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CONCLUSION 

Appellant  respeafully  submits  that  under  the  foregoing  argu- 
ments three  separate  and  different  cases  have  been  presented,  un- 
der each  of  which  appellant  is  entitled  to  judgment. 

In  Argument  I  is  is  shown  that  Apache  Powder  Company  fur- 
nished material  used  on  the  A  jo  job,  that  it  served  written  notice 
on  the  prime  contractor  within  ninet}^  days  after  the  last  of  the 
material  was  furnished,  that  its  claim  is  for  the  balance  of  the 
amount  due  on  said  material,  and  that  the  plain  and  simple  langu- 
age of  the  Miller  Act,  under  these  circumstances  shown  by  undis- 
puted evidence,  authorizes  and  requires  judgment  in  its  favor  on 
the  prime  contraaor's  payment  bond. 

In  Arguments  II,  III,  IV,  and  V,  again  by  undisputed  evidence, 
it  is  shown  that  Apache  Powder  Company  was  not  chargeable  with 
notice  or  knowledge  of  the  change  in  subcontracts  and  subcon- 
traaors,  and  acted  as  a  reasonable  and  prudent  person  after  care- 
fully considering  all  the  information  it  received,  and  under  the 
provisions  of  the  Miller  Aa  should  not  be  denied  its  right  to  re- 
cover the  amount  of  its  claim  because  of  the  change  in  subcontraas 
and  subcontractors. 

In  Argument  VI  it  is  shown  that,  in  any  event,  Apache  Powder 
Company's  oral  notice  of  its  claim  made  on  March  19,  1957,  and 
the  written  evidence  of  the  receipt  of  this  notice  by  the  prime  con- 
tractor, complied  with  the  notice  requirements  of  the  statute. 

Judgment  for  the  prime  contraaor  and  its  suret}^  should  be 
reversed,  and  the  Distria  Court  should  be  ordered  to  enter  judg- 
ment against  them  in  favor  of  appellant. 

Respectfully  submitted, 

EVANS,  KITCHEL  &  JENCKES 

By  ALFRED  B.  CARR 
RALPH  J.  LESTER 

Attorneys  for  Appellant 
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APPENDIX 

Act  of  Congress  of  August  21,  1935,  c.  642,  §§  1,2,  49  Stat.  793, 
794,  40  U.S.CA.  §§  270  a,  270b 

§  270a.  Bonds  of  contractors  for  public  buildings  or  works; 
waiver  of  bonds  covering  contract  performed  in  for- 
eign country 

(a)  Before  any  contract,  exceeding  $2,000  in  amount,  for 
the  construction,  alteration,  or  repair  of  any  public  building  or 
public  work  of  the  United  States  is  awarded  to  any  person,  such 
person  shall  furnish  to  the  United  States  the  following  bonds, 
which  shall  become  binding  upon  the  award  of  the  contract  to 
such  person,  who  is  hereinafter  designated  as  "contractor": 

( 1 )  A  performance  bond  with  a  surety  or  sureties  satis- 
factory to  the  officer  awarding  such  contract,  and  in  such  amount 
as  he  shall  deem  adequate,  for  the  protection  of  the  United 
States. 

(2)  A  payment  bond  with  a  surety  or  sureties  satisfactory 
to  such  officer  for  the  protection  of  all  persons  supplying  labor 
and  material  in  the  prosecution  of  the  work  provided  for  in 
said  contract  for  the  use  of  each  such  person.  Whenever  the 
total  amount  payable  by  the  terms  of  the  contract  shall  be  not 
more  than  $1,000,000  the  said  payment  bond  shall  be  in  a 
sum  of  one-half  the  total  amount  payable  by  the  terms  of  the 
contract.  Whenever  the  total  amount  payable  by  the  terms  of 
the  contract  shall  be  more  than  $1,000,000  and  not  more  than 
$5,000,000,  the  said  payment  bond  shall  be  in  a  sum  of  40 
per  centum  of  the  total  amount  payable  by  the  terms  of  the 
contract.  Whenever  the  total  amount  payable  by  the  terms  of 
the  contract  shall  be  more  than  $5,000,000  the  said  payment 
bond  shall  be  in  the  sum  of  $2,500,000. 

(b)  The  contracting  officer  in  respect  of  any  contract  is 
authorized  to  waive  the  requirement  of  a  performance  bond  and 
payment  bond  for  so  much  of  the  work  under  such  contract 
as  is  to  be  performed  in  a  foreign  country  if  he  finds  that  it  is 
impracticable  for  the  contractor  to  furnish  such  bonds. 

(c)  Nothing  in  this  section  shall  be  construed  to  limit  the 
authority  of  any  contracting  officer  to  require  a  performance 
bond  or  other  security  in  addition  to  those,  or  in  cases  other  than 
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the  cases  specified  in  subsection  (a)  of  this  section.  Aug.  24, 
1935,  c.  642,  §  1,  49  Stat.  793. 

§2 7 Ob.     Same;  rights  or  persons  furnishing  labor  or  material 

(a)  Every  person  who  has  furnished  labor  or  material  in 
the  prosecution  of  the  work  provided  for  in  such  contract,  in 
respect  of  which  a  payment  bond  is  furnished  under  section 
270a  of  this  title  and  who  has  not  been  paid  in  full  therefor 
before  the  expiration  of  a  period  of  ninety  days  after  the  day 
on  which  the  last  of  the  labor  was  done  or  performed  by  him  or 
material  was  furnished  or  supplied  by  him  for  which  such  claim 
is  made,  shall  have  the  right  to  sue  on  such  payment  bond  for 
the  amount,  or  the  balance  thereof,  unpaid  at  the  time  of  institu- 
tion of  such  suit  and  to  prosecute  said  action  to  final  execution 
and  judgment  for  the  sum  or  sums  justly  due  him:  Provided, 
however,  That  any  person  having  direct  contractual  relation- 
ship with  a  subcontractor  but  no  contractual  relationship  ex- 
press or  implied  with  the  contractor  furnishing  said  payment 
bond  shall  have  a  right  of  action  upon  the  said  payment  bond 
upon  giving  written  notice  to  said  contractor  within  ninety 
days  from  the  date  on  which  such  person  did  or  performed  the 
last  of  the  labor  or  furnished  or  supplied  the  last  of  the  ma- 
terial for  which  such  claim  is  made,  stating  with  substantial 
accuracy  the  amount  claimed  and  the  name  of  the  party  to 
whom  the  material  was  furnished  or  supplied  or  for  whom  the 
labor  was  done  or  performed.  Such  notice  shall  be  served  by 
mailing  the  same  by  registered  mail,  postage  prepaid,  in  an 
envelope  addressed  to  the  contractor  at  any  place  he  maintains 
an  office  or  conducts  his  business,  or  his  residence,  or  in  any 
manner  in  which  the  United  States  marshal  of  the  district  in 
which  the  public  improvement  is  situated  is  authorized  by  law 
to  serve  summons. 

(b)  Every  suit  instituted  under  this  section  shall  be  brought 
in  the  name  of  the  United  States  for  the  use  of  the  person  suing, 
in  the  United  States  District  Court  for  any  district  in  which  the 
contract  was  to  be  performed  and  executed  and  not  elsewhere, 
irrespective  of  the  amount  in  controversy  in  such  suit,  but  no 
such  suit  shall  be  commenced  after  the  expiration  of  one  year 
after  the  date  of  final  settlement  of  such  contract.  The  United 
States  shall  not  be  liable  for  the  payment  of  any  costs  or  ex- 
penses of  any  such  suit.  Aug.  24,  1935,  c.  642,  §  2,  49  Stat.  794. 
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Front  page  and  supplemental  sheet  of  Sub-contract  Agreement 
No.  7,  dated  March  30,  1956,  from  Ashton-Mardian  Company 
to  Pioneer  Constructors  (Plaintiff  Armco's  exhibit  6  in  evi- 
dence ) 

SUB-CONTRACT  AGREEMENT 

No.  7 

ASHTON-MARDIAN  COMPANY 

(Joint  Venture) 

Post  Office  Box  277 
Ajo,  Arizona 

THIS  AGREEMENT  made  this  30th  day  of  March,  1956, 
by  and  between  ASHTON-MARDIAN  COMPANY,  herein- 
after called  the  Contractor,  and  PIONEER  CONSTRUCTORS, 
hereinafter  called  the  Sub-Contractor, 

WITNESSETH: 

That  the  Contractor  and  the  Sub-Contractor  for  the  con- 
sideration hereinafter  named,  agree  as  follows: 

Section  1.  The  Sub-Contractor  agrees  to  furnish  all  labor, 
material,  equipment  and  tools  to  perform  all  work  as  described 
below,  in  accordance  with  the  general  conditions  of  the  Con- 
tract (which  is  available  for  inspection  at  all  times  at  the  office 
of  the  Contractor )  by  the  Owner  and  the  Contractor  and  in  ac- 
cordance with  the  drawings  and  specifications  prepared  by  Corps 
of  Engineers,  U.S.  Army  hereinafter  called  the  Architect-En- 
gineer, all  of  which  general  conditions,  drawings  and  specifi- 
cations signed  by  the  parties  thereto  are  identified  by  the  Archi- 
tect-Engineer and  form  a  part  of  the  Contract  between  the  Con- 
tractor and  the  Owner,  dated  March  30,  1956,  and  hereby  be- 
comes a  part  of  this  Contract  for  Air  Force  Station  TM-181  at 
Ajo,  Arizona  for  Corps  of  Engineers,  U.S.  Army  hereinafter 
called  the  Owner: 

All  work  in  accordance  with  Plans  and  Specifications  and 
Addenda  Nos  1,  2  and  3  and  as  defined  in  Specification  Part 
4,  entitled  'TECHNICAL  PROVISIONS",  under 
Section  2,  CLEARING  AND  GRUBBING 
Section  3,  EXCAVATION,  EMBANKMENT  and 
PREPARATION  OF  SUBGRADE 
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Section  4,  PIPE  CULVERTS, 

Section  6,  STABILIZED  AGGREGATE  BASE  COURSE 

Section  7,  BITUMINOUS  PRIME  COAT 

Section  8,  BITUMINOUS  ROAD  MIX  SURFACE 

COURSE 
Section  9,  BITUMINOUS  SEAL  COAT 
Section   10,  GUARD  RAIL,  GUIDE  POSTS,  TRAFFIC 
SIGNS,    DEPTH     GAUGES,    WHEEL 
BUMPERS,  TRAFFIC  PAINTING,  and 
CATTLE  GUARDS. 
EXCLUSIONS:   DEPTH  GAUGES, 
WHEEL  BUMPERS, 
TRAFFIC  PAINTING 
AND  CATTLE 
GUARDS. 

PAYMENT  AS  PER  ATTACHED  SHEET. 

DO-C2 -Certified  under  DMS  Regulation  #2. 

Section  2.  The  Sub-Contractor  agrees  to  perform  the  work 
progressively  as  directed  by  the  Contractor  and  complete  the 
entire  project  in  accordance  with  Specifications  and  as  directed 
by  Contractor. 

Section  3.  The  Contractor  agrees  to  pay  the  Sub-Contractor 
for  the  performance  of  his  work  the  sum  of  $401,217.83.  Pay- 
ment will  be  made  monthly  on  approved  pay  requests,  sub- 
mitted by  the  end  of  the  month  for  which  payment  is  requested, 
for  90  per  cent  of  all  work  completed  to  date  (as  defined  in 
the  General  Contract).  Each  payment,  including  fmal  payment 
which  shall  not  become  due  until  all  of  the  work  has  been 
completed  to  the  full  satisfaction  of  the  Architect-Engineer  or 
Owner,  will  be  made  to  the  Sub-Contractor  within  5  days  after 
receipt  of  related  payment  by  the  Contractor  from  the  Owner. 

Section  4.  The  Contractor  and  Sub-Contractor  agree  to  be 
bound  by  the  terms  of  the  Agreement,  general  conditions,  draw- 
ings, and  specifications  as  far  as  applicable  to  this  Sub-Contract 
and  also  by  the  terms  and  conditions  as  set  forth  on  the  reverse 
side  entitled  "Terms  and  Conditions,"  which  are  specifically  in- 
corporated herein  and  made  a  part  hereof. 

The  Contractor  and  Sub-Contractor  for  themselves  and  their 
successors,  executors,  administrators  and  assigns,  hereby  agree 
to  the  full  performance  of  the  covenants  of  this  Agreement. 
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IN  WITNESS  WHEREOF,  they  have  executed  this  Agree- 
ment the  date  above  written. 

PIONEER  CONSTRUC-  ASHTON-MARDIAN 

TORS  COMPANY 

Sub-Contractor 

J.  E.  SKORPICK  HAROLD  ASHTON 

President 

March  30,  1956 

SUPPLEMENTAL  SHEET  TO  SUBCONTRACT  NO.  7. 

PIONEER  CONSTRUCTORS. 

AIR  FORCE  STATION,  TM-181 


Bid 

Item 

24  Excavation               102,755 

cy  @  $ 

1.84 

$189,069.20 

25   Borrow                       10,000 

cy 

1.70 

17,000.00 

26  Grader  Ditch               6,906  V 

.12 

828.72 

27   15"  CMP                         76 

V 

6.50 

494.00 

28  24"  CMP                    2,444 

V 

8.75 

21,385.00 

29  36"  CMP                       570 

V 

14.00 

7,980.00 

30  48"  CMP                       180 

V 

21.00 

3,780.00 

31   Metal  End  Section  for 

24"  Pipe                         4 

ea 

65.00 

260.00 

32  Metal  End  Section  for 

36"  Pipe                        4 

ea 

135.00 

540.00 

39  Stab.  Aggregate  Base 

Course                   15,285 

cy 

3.79 

57,930.15 

40  Prime  Coat                      155 

ton 

46.00 

7,130.00 

41   Bit.  Road-Mix  Surface 

Course                  95,246 

sy 

.31 

29,526.26 

42  Cutback  Asphalt  for 

Bituminous  road-mix 

Surface  Course            820 

ton 

49.00 

40,180.00 

43  Emulsified  Asphalt  for 

Seal  Coat                       80 

ton 

46.00 

3,680.00 

44  Cover  Aggregate  for 

Seal  Coat                    716 

ton 

6.50 

4,654.00 

45   Metal  Guard  Rail        2,290  L 

5.25 

12,022.50 

47  Guide  Posts                   458 

ea 

7.50 

3,435.00 

48  Traffic  Signs                       54 

ea 

24.50 

1,323.00 
$401,217.83 
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QUANTITIES  SHOWN  ARE  APPROXIMATE  ONLY  AND 
ARE  SUBJECT  TO  DETERMINATION  BY  THE  CORPS 
OF  ENGINEERS  AT  COMPLETION  OF  PROJECT. 

PIONEER  CONSTRUC-  ASHTON-MARDIAN 

TORS  COMPANY 

By  /s/  J.  E.  SKORPICK      By  /s/  HAROLD  ASHTON 
Pres. 


Front  page  and  supplemental  sheet  of  Sub-contract  Agreement 
No.  128,  dated  November  1,  1956,  from  Ashton-Mardian  Com- 
pany to  Construction  Materials  Company  (Plaintiff  Armco's 
exhibit  7  in  evidence) 

SUB-CONTRACT  AGREEMENT 

No.  128 

ASHTON-MARDIAN  COMPANY 
(Joint  Venture) 

Post  Office  Box  277 
Ajo,  Arizona 
THIS  AGREEMENT  made  this  1st  day  of  November,  1956, 
by  and  between  ASHTON-MARDIAN  COMPANY,  herein- 
after   called    the    Contractor,    and    CONSTRUCTION    MA- 
TERIALS COMPANY,  hereinafter  called  the  Sub-Contractor, 

WITNESSETH: 

That  the  Contractor  and  the  Sub-Contractor  for  the  consider- 
ation hereinafter  named,  agree  as  follows: 

Section  1.  The  Sub-Contractor  agrees  to  furnish  all  labor, 
material,  equipment  and  tools  to  perform  all  work  as  described 
below,  in  accordance  with  the  general  conditions  of  the  Con- 
tract (which  is  available  for  inspection  at  all  times  at  the  office 
of  the  Contractor)  by  the  Owner  and  the  Contractor  and  in 
accordance  with  the  drawings  and  specifications  prepared  by 
Corps  of  Engineers,  U.S.  Army  hereinafter  called  the  Archi- 
tect-Engineer, all  of  which  general  conditions,  drawings  and 
specifications  signed  by  the  parties  thereto  are  identified  by  the 
Architect-Engineer  and  form  a  part  of  the  Contract  between 
the  Contractor  and  the  Owner,  dated  November  1,  1956,  and 
hereby  becomes  a  part  of  this  Contract  for  Air  Force  Station 
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TM-181  at  Ajo,  Arizona  for  Corps  of  Engineers,  U.  S.  Army 
hereinafter  called  the  Owner: 

All  work  in  accordance  with  Plans  and  Specifications  and 
Addenda  Nos.  1,  2  and  3  and  as  defined  in  Specification 
Part  4,  entitled  "TECHNICAL  PROVISIONS",  under 

Section     2  CLEARING  AND  GRUBBING 
Section     3  EXCAVATION,  EMBANKMENT  and 

PREPARATION  OF  SUBGRADE 
Section     4  PIPE  CULVERTS 
Section     6  STABILIZED  AGGREGATE  BASE 

COURSE 
Section     7  BITUMINOUS  PRIME  COAT 
Seaion     8  BITUMINOUS  ROAD  MIX  SURFACE 

COURSE 
Section     9  BITUMINOUS  SEAL  COAT 
Section   10  GUARD  RAIL,  GUIDE  POSTS,  TRAFFIC 
SIGNS,  DEPTH  GAUGES,  WHEEL 
BUMPERS,  TRAFFIC  PAINTING  and 
CATTLE  GUARDS. 
EXCLUSIONS:   DEPTH  GAUGES, 
WHEEL  BUMPERS, 
TRAFFIC  PAINTING 
AND  CATTLE 
GUARDS. 
PAYMENT  AS  PER  ATTACHED  SHEET.    DO-C2-Certi. 
fied  under  DMS  Regulation  #2. 

Section  2.  The  Sub-Contractor  agrees  to  perform  the  work 
progressively  as  directed  by  the  Contractor  and  complete  the 
entire  project  by  in  accordance  with  specifications  and  as  di- 
rected by  Contractor. 

Section  3.  The  Contractor  agrees  to  pay  the  Sub-Contractor 
for  the  performance  of  his  work  the  sum  of  $266,391.66.  Pay- 
ment will  be  made  monthly  on  approved  pay  requests,  sub- 
mitted by  the  end  of  the  month  for  which  payment  is  requested, 
for  90  per  cent  of  all  work  completed  to  date  (as  de- 
fined in  the  General  Contract).  Each  payment,  including  final 
payment  which  shall  not  become  due  until  all  of  the  work  has 
been  completed  to  the  full  satisfaction  of  the  Architect-En- 
gineer or  Owner,  will  be  made  to  the  Sub-Contractor  within  5 
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days  after  receipt  of  related  payment  by  the  Contractor  from 
the  Owner. 

Section  4.  The  Contractor  and  Sub-Contractor  agree  to  be 
bound  by  the  terms  of  the  Agreement,  general  conditions,  draw- 
ings, and  specifications  as  far  as  appHcable  to  this  Sub-Con- 
tract and  also  by  the  terms  and  conditions  as  set  forth  on  the 
reverse  side  entitled  "Terms  and  Conditions,"  which  are  specifi- 
cally incorporated  herein  and  made  a  part  hereof. 

The  Contractor  and  Sub-Contractor  for  themselves  and  their 
successors,  executors,  administrators  and  assigns,  hereby  agree 
to  the  full  performance  of  the  covenants  of  this  Agreement. 

IN  WITNESS  WHEREOF,  they  have  executed  this  Agree- 
ment the  date  above  written. 

CONSTRUCTION  MA-  ASHTON-MARDIAN 

TERIALS  CO.  COMPANY 

Sub-Contractor 

By  T.  E.  MOORE  HAROLD  ASHTON 

Vice-President 

November  1,  1956 

SUPPLEMENTAL  SHEET  TO  SUBCONTRACT  NO.  7 

CONSTRUCTION 

MATERIALS  CO.  AIR  FORCE  STATION,  TM-181 


Bid  Item 

24    Excavation 

27,810  c.y.  @ 

$     1.84 

51,170.40 

25    Borrow 

24,000  c.y. 

1.70 

40,800.00 

26    Grader  Ditch 

5,205  L.F. 

.12 

624.60 

27    15''  CMP 

76  L.F. 

6.50 

494.00 

28    24''  CMP 

1,061  L.F. 

8.75 

9,283.75 

29    36"  CMP 

272  L.F. 

14.00 

3,808.00 

31    Metal  End  Section 

for  24"  Pipe 

3  EA. 

65.00 

195.00 

32    Metal  End  Section 

for  36"  Pipe 

1  EA. 

135.00 

135.00 

39    Stab.  Aggregate 

Base  Course 

3.79 

57,930.15 

40    Prime  Coat 

46.00 

7,130.00 

41    Bit.  Surface  Course 

.31 

29,526.26 

42    Cut  Back  Asphalt 

49.00 

40,180.00 

59 

43  Emulsified  Asphalt 

Seal  Coat  46.00         3,680.00 

44  Cover  Agg.  for 
Seal  Coat 

45  Metal  Guard  Rail 

47  Guide  Posts 

48  Traffic  Signs 

$266,391.66 

QUANTITIES  SHOWN  ARE  APPROXIMATE  ONLY 
AND  ARE  SUBJECT  TO  DETERMINATION  BY  THE 
CORPS  OF  ENGINEERS  AT  COMPLETION  OF  PROJECT. 

CONSTRUCTION  ASHTON-MARDIAN 

MATERIALS  COMPANY  COMPANY 

By  /s/  T.  E.  MOORE  By  /s/  HAROLD  ASHTON 

Title  Title 


6.50 

4,654.00 

5.25 

12,022.50 

7.50 

3,435.00 

24.50 

1,323.00 

Notice  of  claim  against  Pioneer  Constructors  made  by  Apache 
Powder  Company,  dated  April  25,  1957,  addressed  to  Ashton- 
Mardian  Company  (Joint  Venture),  Ashton  Building  Com- 
pany, and  Mardian  Construction  Company,  and  mailed  by 
Registered  Mail  (Plaintiff  Apache's  exhibit  6  in  evidence) 

EVANS,  KITCHEL  &  JENCKES 

8th  Floor  Title  &  Trust  Building 

Phoenix,  Arizona 

April  25,  1957 
REGISTERED  MAIL 

Ashton-Mardian  Company  (Joint  Venture) 
P.  O.  Box  7065 
Tucson,  Arizona 

Ashton  Building  Company 
P.  O.  Box  7065 
Tucson,  Arizona 

Mardian  Construction  Company 
1314  North  21st  Avenue 
Phoenix,  Arizona 

Re:  Corps  of  Engineers,  U.  S.  Army 
Contract  for  Air  Force  Station 
TM-181  at  A  jo,  Arizona 
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Gentlemen: 

Pursuant  to  subparagraph  (a),  §  270b,  Title  40,  United 
States  Code  Annotated,  you  are  hereby  notified  as  the  contractor 
in  the  above-mentioned  contract,  who  furnished  the  Payment 
Bond  to  the  United  States  of  America,  that  from  and  including 
June  13,  1956,  to  and  including  March  12,  1957,  Apache 
Powder  Company  of  Benson,  Arizona,  furnished  or  supplied 
materials  consisting  of  explosives  and  blasting  supplies  to  Pi- 
oneer Constructors  and  Construction  Materials  Company  of 
Tucson,  Arizona,  for  use  in  the  prosecution  of  the  work  provided 
for  in  said  above-mentioned  contract,  in  the  amount  of  Thirty- 
three  Thousand  Four  Hundred  Fifty-three  and  7l/l00ths  Dol- 
lars ($33,453.71),  of  which  Twelve  Thousand  Five  Hundred 
Fifty-three  and  02/lOOths  Dollars  ($12,553.02)  has  been 
paid,  leaving  a  balance  of  Twenty  Thousand  Nine  Hundred  and 
69/ lOOths  Dollars  ($20,900.69). 

The  last  of  said  materials  was  furnished  on  March  12, 
1957,  and  all  of  said  materials  was  delivered  by  Apache  Powder 
Company  on  the  job  and  was  used  in  the  prosecution  of  the 
work  provided  for  in  said  above-mentioned  contract. 

Yours  very  truly, 

APACHE  POWDER  COMPANY 

By  EVANS,  KITCHEL  &  JENCKES 

By  /s/  William  A.  Evans 

Attorneys  for  Apache  Powder  Company 
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PLAINTIFF  ARMCO'S  EXHIBITS 
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2.  Letter  dated  10/3/57  from  Con- 
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structors         183  183 
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3.  Apache  Powder  Co.  factory  orders 
from  6/13/56  to  3/12/57  addressed 
to  Pioneer  Constructors,  covering  all 
material  delivered  on  Ajo  job,  with 
pencilled  notations  of  information 
received  over  phone  when  order  tak- 
en, truck  inspection  reports,  and  of- 
fice copy  of  bills  of  lading 188  191 

4.  Apache  Powder  Co.  invoices  to  Pi- 
oneer Constructors  on  orders  from 
from  6/13/56  to  3/12/57,  with 
bills  of  lading  showing  material  re- 
ceipted for  in  name  of  Pioneer  Con- 
structors         191  196 

5.  Copies  of  monthly  statements  from 
Apache  Powder  Company  to  Pioneer 

Constructors 196  197 

6.  Copy  of  notice  dated  4/25/57  from 
Apache  Powder  Co.  to  Ashton-Mar- 
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Ashton  Building  Company,  and 
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JURISDICTION 

Appellees  accept  appellant's  statement  of  jurisdiction 
matters  as  correct. 

STATEMENT  OF  THE  CASE 

Appellees  respectfully  submit  that  appellant  has  stated 
as  facts  matters  which  are  either  contrary  to  the  evidence 
or  upon  which  the  evidence  is  conflicting  and  on  which  the 
trial  court  resolved  the  conflict  adverse  to  appellant's  con- 
tentions. 
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The  history  of  tlie  transaction  between  appellee,  Ashton- 
Mardian  Company,  and  tlie  United  States  of  America  and 
The  Travelers  Indemnity  Company  and  concerning  the  con- 
tract between  Ashton-]\rardian  Company  and  Pioneer  Con- 
structors is  substantially  correct.  Appellees  however  submit 
that  the  asserted  agreement  between  Pioneer  Constructors 
and  Apache  PoAvder  Company  was  nothing  more  than  an 
order  Avhich  resulted  in  materials  being  furnished  on  open 
account. 

Appellant's  statement  as  to  the  facts  surrounding  the 
shipments  made  from  June  13,  1956  until  the  latter  part 
of  November  is  correct. 

As  to  appellant's  statement  in  the  last  paragraph  of  page 
5  of  its  brief,  that  the  negotiations  between  Pioneer  Con- 
structors, Construction  Materials  Company  and  Ashton- 
IMardian  Company  during  the  latter  part  of  November, 
1956,  was  without  notice  or  knowledge  thereof  by  Apache 
Powder  Company  is  literally  true  as  of  the  time  specified. 
However,  Apache  Powder  Company  received  actual  notice 
of  the  change,  to-wit,  that  Construction  Materials  Company 
was  on  the  job  on  December  4,  1956  (R  233,  R  251,  R  252) ; 
again  on  December  10,  1956  (R  165-166) ;  and  received  con- 
structive notice  thereof  on  December  29th  when  a  check 
was  received  signed  by  Construction  ^Materials  Company 
paying  the  current  invoices  only  and  not  the  old  Pioneer 
Constructors'  invoices  (R  233-234).  Appellant's  statement 
that  Ashton-Mardian  Company  required  that  the  work  ])ro- 
ceed  under  the  same  management  and  with  tlie  same  per- 
sonnel and  equipment  as  under  the  Pioneer  Constructors' 
subcontract  does  not  a])pear  to  be  supported  by  any  evidence. 
The  testimony  being  that  this  was  not  a  condition  (R  132). 

A])p('ll('es  submit  that  appellant's  stateiiuMit  in  the  second 
paragraph  on  ])ago  6  tliat  Aj)aclio  Powd(M'  Company  had  no 
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notice  or  knowlcduc  ol'  the  tcnuiiiat ion  of  the  I'ionccr  Con- 
strnctors'  snlx'ontract  is  not  con-oct  hut  as  stated  al)<)\<'  said 
conij)an>'  had  I'ccoivcd  actual  notice  on  at  h'ast  iwo  occasions 
and  const I'lictive  notice  thereafter. 

Tho  snhcontractor  on  tlie  jol)  aftei*  Noveni])er  1,  lf)r)(),  was 
at  all  times  Construction  Materials  Coni])any  (R  141)). 

A])pellant  (jiiotes  at  considerable  length,  on  pa,si:es  {)  to 
\'2  oi'  its  brief,  fi'oin  the  evidence  re^i^ai'din.ii:  the  telephone 
conv(M-sations  on  December  4th  and  December  lOtli.  Some 
of  this  evidence  is  sufficient  to  establish  that  a])])ellant  was 
notified  on  those  dates  that  Construction  ^faterials  Com- 
])any  was  then  on  the  job,  while  part  of  the  evidence  is  to 
the  contrary.  There  was  therefore  a  conflict  of  evidence  on 
this  ])oint.  Appellees  contend  that  the  preponderance  of 
the  evidence  is  that  such  notice  was  ^iven  and  such  was 
found  as  a  fact  by  the  trial  court. 

As  appellant  analyzes  the  case,  a  brief  statement  of  the 
case  is  as  follows:  Appellee,  Ashton-lMardian  Company,  was 
p:eneral  contractor  on  the  construction  job  in  question,  while 
appellee.  Travelers  Indemnity  Company,  was  its  surety 
on  the  bond  required  by  the  Act  of  Congress  known  as  the 
Miller  Act.  On  March  30,  1956,  the  said  Ashton-^Vfardian 
Company  entered  into  a  subcontract  wdth  Pioneer  Con- 
structors for  the  performance  of  certain  work  involved  in 
said  project.  We  believe  that  these  facts  are  undisputed. 

From  June  13,  1956,  to  and  including;  the  24th  day  of 
October,  1956,  ax^pellant  furnished  material  to  said  Pioneer 
Constructors  on  open  account  (R  187-R  294).  Thereafter, 
in  November  of  1956,  it  was  agreed  between  appellee,  Ash- 
ton-Mardian  Company,  Pioneer  Constructors,  and  Con- 
struction Materials  Company  that  Construction  Materials 
Company  would  take  over  the  uncompleted  work  as  of 
November  1, 1956  (R  112,  R  116-R  131).  Construction  Mate- 
rials actually  took  over  the  job  on  November  1, 1956  (R  163). 
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Appellant  continued  delivering  materials  to  the  job  during 
November  and  on  December  4,  1956,  was  notified  by  tele- 
phone that  future  orders  on  this  A  jo  work  should  be  billed 
to  Construction  Materials  Company  (R  252)  and  again  on 
December  10,  1956,  Avas  advised  that  Construction  Materials 
Company  was  doing  the  work  and  that  powder  should  be 
billed  to  Construction  Materials  Company  (R  166).  The  last 
material  delivered  by  appellant  to  any  customer  or  subcon- 
tractor on  the  Ajo  job  was  on  March  12, 1957. 

Pioneer  Constructors  was  and  is  indebted  to  appellant  in 
the  sum  of  $18,9-1:7.96,  no  part  of  which  has  been  paid.  Con- 
struction i\Iaterials  Company  paid  for  all  of  the  powder 
and  otlier  materials  furnished  by  appellant  after  November 
1,  1956,  the  remittances  showing  that  payment  was  being 
made  on  the  invoices  for  materials  furnished  after  Novem- 
ber 1,  (R  295)  the  first  of  said  payments  liaving  been  made 
on  December  29, 1956. 

The  last  material  was  delivered  by  appellant  to  Pioneer 
Constructors  on  October  24,  1956  (R  294).  On  ^[arcli  19, 
1957,  or  four  months  and  twenty-six  days  after  the  delivery 
of  said  material  appellant  gave  its  oral  notice  to  appellee 
of  its  claim,  said  notice  being  three  months  and  fifteen  days 
after  December  4,  1956,  the  date  on  whicli  appellant  Avas 
first  advised  of  the  change,  and  three  montlis  and  nine  days 
after  December  10,  the  date  on  which  it  was  again  advised, 
and  it  was  not  until  April  25,  1957,  tliat  appellant  gave 
written  notice  to  appellee  in  a  belated  attempt  to  comply 
witli  the  stiller  Act. 

QUESTIONS  INVOLVED 

Appellees  submit  that  the  ({uestions  involved  in  this  ap- 
peal could  !)('  better  stated  as  follows : 
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1.  TTnder  the  Miller  Ad,  what  sl('|)s  must  a  sni)|)Ii('r  of 
materials  used  on  a  u'ovcrmiiciit  |)i"()j('ct  take  to  have  a 
cause  of  action  a.i;'aiiist  the  prime  coiit ractoi-  and  its  sui-ety 
when  the  su|)i)liei-  has  furnished  su|)i)lies  to  two  subcon- 
tractors, only  on(»  of  which  has  dei'aulted  in  payment  of  its 
ohliu'ations,  and  wlion  tiie  su])])li(M"  has  no  cojitraetual  rela- 
tionshi]),  either  express  or  imi)lie(l,  with  the  ])riine  con- 
tractor? 

2.  Is  s])ecific  and  nn(|uestion(Ml  oral  notice  <j:iven  ])y  a 
sn])])lier  to  tlu^  ])rinio  contractor  of  tlie  siip])lier's  claims 
a^'ainst  one  defanltinc:  subcontractor  sufficient  notice  under 
tlie  Miller  Act  provided  such  notice  is  given  within  90  days 
after  the  delivery  of  the  last  of  the  materials  to  the  sub- 
contractor? 

3.  AVas  tlie  oral  notice  in  this  case  given  within  90  days 
after  the  delivery  of  the  last  of  the  material  to  the  default- 
ing subcontractor? 

ANSWERS  TO  ARGUMENTS 

The  appellees  will  attempt  to  frame  their  answ^er  to  the 
appellant's  arguments  under  the  same  categories  and  divi- 
sions as  those  chosen  by  the  appellant.  In  doing  this,  how- 
ever, appellees  make  the  folloAving  pertinent  statements  of 
fact  and  law  which  are  involved  in  many  of  the  arguments 
made  by  appellant. 

1.  Appellant,  Apache  Pow^der  Company,  had  direct  con- 
tractual relationship  with  the  subcontractor.  Pioneer  Con- 
structors, but  had  no  contractual  relationship,  either  express 
or  implied,  Avith  the  contractor,  appellee,  Ashton-^fardian 
Company  (R  73-74).  This  particular  fact  and  conclusion  of 
the  loAver  court  is  not  cpiestioned  by  appellant. 

2.  So  far  as  this  appeal  is  concerned,  this  action  is  not 
one  against  a  debtor  of  Apache  Po^vder  Company,  appel- 
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lant,  but  is  against  a  third  party  appellee,  Ashton-Mardian 
Company,  as  prime  contractor,  under  a  procedure  and  right 
authorized  solely  by  statute.  The  United  States  Supreme 
Court  in  the  case  of  United  States,  ex  rel,  Texas-Portland 
Ceynent  Company  v.  D.  C.  McCord  and  National  Surety 
Compawy  of  New  York,  233  U.S.  157;  34  S.Ct.  550;  58  L.Ed. 
893,  in  speaking  in  a  case  involving  the  prior  statute  dealing 
with  the  same  subject  matter  as  the  one  involved  herein 
stated : 

"The  statute  thus  creates  a  new  liability  and  gives  a 
special  remedy  for  it,  and  upon  well  settled  principles 
the  limitations  upon  such  liability  become  a  part  of  the 
right  conferred,  and  compliance  with  them  is  made 
essential  to  the  assertion  and  benefit  of  the  liability 
itself.'^ 

In  the  case  of  United  States  to  Use  of  Yarnell  v.  Southern 
Drafting  Company,  et  al,  251  F.  400  at  402,  also  dealing 
with  the  prior  statute  to  the  one  involved  herein,  it  is  stated : 
"Where  a  new  right  is  created  by  statute,  unknown  to 
the  common  law,  and  the  mode  in  which  it  may  be 
enforced  is  specifically  provided,  the  prescribed  mode 
measures  the  extent  of  the  power,  and  the  right  can  be 
enforced  in  no  other  manner." 

See  also  United  States  for  the  Use  and  Benefit  of  John 
Denie's  Sons  Co,  v,  Bass,  et  al,  CCA.  6th  Cir.,  1940,  F.2d 
965;  National  Surety  Corp.  v.  Wunderlich,  CCA.  6th  Cir., 
1940,  111  F2d  622.  See  also  the  case  of  Bowden,  et  al.  v. 
United  States  of  America  for  the  Use  of  Malloy,  CCA.  9th 
Cir.,  1956,  239  F.2d  572,  in  which  it  is  stated : 

"It  cannot  be  doubted  that  one  purpose  of  Congress  in 
enacting  the  ^filler  Act  was  the  protection  of  laborers 
and  materialmen.  But  it  is  clear  too,  we  think,  from  the 
mechanics  provided  in  the  Act  for  its  operation  and  the 


acconiplislimciit  of  its  i)m-|)()S(',  that  it  was  the  intent 
of  Congress  to  fix  a  time  limit  after  which  the  prime 
contractor  could  make  })aymeiit  to  the  subcontractor 
with  ccM'tainty  that  ho  would  not  thereafter  he  faced  hy 
claims  of  those  who  had  supplied  labor  and  materials 
to  the  subcontractor." 

3.  At  no  ])lace  in  the  Miller  Act  (40  U.S.C.A.  L^70b{a)) 
is  any  notice  })rovided  oi*  r(Mjuired  from  the  i)i-ime  con- 
tractor to  su])pliers  of  liis  subcontractors  even  as  to  com- 
pletion date  of  the  project. 

4.  That  from  and  after  November  4,  195(),  Construction 
Materials  Company  did  in  fact  perform  all  labor  on  the 
Ajo  job  for  wdiich  supplies  from  appellant  were  furnished 
and  Pioneer  Constructors  did  in  fact  cease  to  do  any  woi-k 
on  the  job  after  October  31,  1956  (R  163-R  256). 

5.  That  all  materials  furnished  or  supplied  by  appellant 
on  the  A  jo  job  after  November  1,  1956  were  paid  for  by 
Construction  IMaterials  Company  prior  to  the  notice  from 
appellant  to  appellees  dated  April  25,  1957  (R  73-R  295). 

6.  All  sales  made  by  appellant  to  either  Pioneer  Con- 
structors or  Construction  Materials  Company  for  supplies 
used  on  the  job  in  question  were  on  an  open  account  basis 
and  not  made  pursuant  to  formal  contract  or  exclusive 
agreement  (R  218-219). 

7.  At  no  time  prior  to  March  19,  1957,  did  the  appellant, 
Apache  Pow^der  Company,  have  any  direct  detailed  knowl- 
edge of  any  written  contract  existing  between  the  appellees 
and  either  Pioneer  Constructors  or  Construction  ^laterials 
Company  (R  218-219). 

8.  The  lower  court  did  not  find  that  appellant,  Apache 
Powder  Company,  was  informed  by  a  representative  and 
employee  of  Construction  Materials  Company,  Paul  A. 
Swagerty,  that  Construction  Materials  Company,  Construe- 
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tion  Division,  was  a  division  of  Pioneer  Constructors  (R 
70-R253). 

For  purposes  of  clarity,  appellees  set  forth  in  its  entirety 
the  cross-examination  of  witness,  Paul  A.  Swagerty,  by  Mr. 
Lester,  attorney  for  appellant  (R  253-254) : 

"Q.  (By  Mr.  Lester) :  You  have  just  told  us  that 
you  didn't  know^  what  the  exact  relationship  was  be- 
tween the  two  companies  at  that  time? 

A.     No.     I  had  no  way  of  knowing. 

Q.  It  is  entirely  possible,  isn't  it,  that  you  may  have 
said  something  about  the  relationship,  which  you 
thought  may  have  been  the  relationship  between  the 
two  companies  at  that  time ! 

A.  As  I  remember  it,  since  the  mail  and  everything 
w^as  handled  through  the  same  office,  I  think  I  made 
mention  to  him  that  the  bills  should  be  submitted  to  the 
same  channels.  What  he  made  out  of  that,  I  don't 
know,  but  as  far  as  what  I — the  contract  I  had  with 
Tucson  130  miles  away,  our  payrolls  et  cetera  went 
through  the  same  channels. 

Q.  But  the  point  is  you  did  not  then  know  what  the 
situation  was  between  the  two  companies,  isn't  that 
true! 

A.  I  know  that  I  drew  my  check  or  was  drawing  my 
check  from  Construction  Materials,  Construction  Divi- 
sion. 

Q.  Isn't  it  true  at  that  time  you  did  not  know 
exactly  the  relationship  betw^een  those  two  companies? 
[226]' 

A.  No,  I  don't — I  don't  think  I  know  anything  of  the 
Company  policy  even  to  this  date. 

Q.  That  would  be  more  true  then  than  today,  isn't 
that  correct? 

A.  The  only  thing  I  know  about  the  people  are  the 
ones  that  hire  me  and  the  ones  I  work  for. 

Q.  Isn't  that  true  that  you  knew  less  al^out  the 
relationship  between  those  two  companies  than  you  do 
now? 


A.      I   don't  know  aiiNtliini;-  of  the  i-('lalioiishi|)  now. 

i-i.  It  is  cntirclN'  i)ossil)l('  you  nia\-  liaxc  said  some- 
thini;-  that  caused  .Mr.  Xe«;'l('v  to  Jot  down  the  notation 
lie  did  about  your  conversation? 

A.     I  am  not  denying,  lie  could  luive. 

P^roui  looking  at  tlui  entire  examination,  it  is  <iuite  obvious 
that  question  No.  2  and  the  answer  thereto  is  to  all  intents 
and  ])urposes  the  same  as  (juestion  No.  7  and  the  answer 
thereto.  Taken  alone,  as  (juoted  in  the  statement  of  facts 
submitted  by  the  appellant,  Mr.  Swagerty's  answer  to  cpies- 
tion  No.  7  would  appear  to  he  something  other  than  it  was. 

The  only  testimony  that  such  a  statement  was  made  is 
that  of  witness  for  the  appellant,  Paul  Negley,  and  a  portion 
of  plaintiff  Apache  Powder  Company's  Exhibit  No.  3,  being 
a  pencilled  memorandum  made  by  the  witness,  Paul  Negley 
(R  280).  There  being  a  conflict  in  evidence  as  to  this  point 
the  court  having  heard  the  case,  sitting  without  a  jury,  it  is 
the  sole  trier  of  this  fact. 

ANSWER  TO  ARGUMENT  I 

An  analysis  of  appellant's  Argument  I  would  appear  to 
be  that  regardless  of  how  many  subcontractors  a  supplier 
supplied  materials  to  on  a  given  government  project,  that 
the  required  90  day  notice  w^ould  be  determined  from  the 
last  of  the  materials  furnished  to  all  or  any  of  the  sub- 
contractors and  not  from  that  furnished  the  particular  sub- 
contractor who  remained  indebted  to  the  supplier.  Thus, 
if  a  supplier  furnished  supplies  on  a  given  government 
project  to  subcontractor  A  in  June,  July  and  August  of 
1956,  and  no  materials  to  him  thereafter  and  to  subcontrac- 
tor B  in  September,  October  and  November  of  1956  and  no 
materials  thereafter  and  to  subcontractor  C  in  December, 
1956,  January  and  February,  1957,  and  was  fully  paid  by 
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subcontractors  B  and  C  and  was  not  fully  paid  by  sub- 
contractor A,  appellant's  theory  would  apparently  be  that 
a  notice  to  the  prime  contractor  given  any  time  prior  to 
June  1,  1957,  would  suffice  to  hold  the  prime  contractor 
and  his  bonding  company  on  the  indebtedness  owed  by 
subcontractor  A  even  though  it  was  nine  months  overdue 
and  not  merely  90  days.  This  appears  to  the  appellees  to 
be  a  very  novel  interpretation  of  Section  270b (a)  and  one 
apparently  whicli  has  not  been  advanced  in  any  other  re- 
ported cases. 

The  object  of  this  section,  including  as  it  does  the  90  day 
notice  provision,  is  obviously  twofold  in  nature.  It  is 
broadly  for  the  protection  of  suppliers  furnishing  materials 
and  supplies  on  government  projects  and  also  containing  as 
it  does  a  provision  for  the  90  day  notice  from  the  supplier 
to  the  prime  contractor  it  has  a  further  purpose  of  pro- 
viding a  method  in  which  the  prime  contractor  can  protect 
against  double  pa>Tiients  on  the  account  of  defaulting  sub- 
contractors. As  is  stated  in  United  States,  ex  rel,  Hargis  v. 
Maryland  Casualty,  D.C.  Cal.  1946,  64  F.  Supp.  522: 

**In  requiring  that  written  notice  of  claim  be  given  to 
the  contractor,  and  not  to  the  bonding  company,  within 
a  definite  time,  the  statute  seeks  to  protect  the  contrac- 
tor by  making  it  possible  for  him  to  withhold  moneys 
due  to  the  subcontractor,  in  order  to  satisfy  claims 
asserted  by  third  persons." 

See  also  Boivden,  et  al,  v.  United  States  of  America  for  the 

Use  of  M alloy,  supra. 
The  appellant  in  its  brief  at  page  25  states  the  following 

in  an  interpretation  of  the  statute  in  ((uestion : 

''In  the  latter  case  it  is  recjuired  that  the  sup])lier  give 
notice  of  his  claim  against  the  subcontractor  to  the 
yirime  contractor,  within  90  days  from  the  date  on 
whicli  said  supplier  furnished  the  last  of  the  material 
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for  which  (he  claim  is  made.''  ( J^hnpliasis  sui)pli('(l  hy 
appellant.) 

A|)p('llaiit  argues  tliai  the  written  notice  ordaiiii  siihmittcd 
])y  it  on  April  25,  1957,  was  in  Tact  a  claim  for  materials 
furnished  by  it  ou  the  job  the  last  of  which  were  furnished 
on  March  12,  1957,  and  that  all  ])aynients  received  by  it 
from  Construction  IMaterials  Company  were  ri,u:htfully  ap- 
pliinl  by  appellant  to  tlu^  wholc^  indebtedness  owin^z;  to  it  for 
materials  supplied  to  the  A  jo  job,  and  not  to  tlu^  last  of  the 
materials  w^hich  w^ere  actually  furnished  to  Construction 
Materials  Company.  T^nfortunately  the  facts  and  the  law 
do  not  bear  out  the  appellant  in  this  argument.  From  June 
13,  195(),  to  November  1,  1956,  the  appellant  furnished  sup- 
plies and  materials  on  the  job  in  question  to  a  value  of 
$29,900.89  (R  295).  These  materials  Avere  admittedly  fur- 
nished to  Pioneer  Constructors.  From  November  1,  1956, 
to  ^[arch  12,  1957,  the  appellant  furnished  additional  mate- 
rials and  supplies  to  the  job  in  question  of  a  value  of 
$12,553.02  (R  295).  On  December  29,  1956,  it  received  the 
check  of  Construction  Materials  Company  in  the  sum  of 
$4,723.37  with  remittance  instructions  that  the  same  was  in 
payment  of  itemized  invoices  (Appellant's  Exhibit  No.  11a 
in  evidence;  E  284).  On  February  13,  1957,  it  received  an 
additional  payment  from  Construction  Materials  Company 
in  the  amount  of  $3,417.74,  likewise  with  instructions  that 
the  same  w^as  in  payment  of  itemized  invoices  (Appellant's 
Exhibit  No.  lib  in  evidence;  R  284).  And  on  April  12, 
1957,  it  received  an  additional  payment  from  Construction 
Materials  Company  in  the  amount  of  $4,411.91,  likewTse 
with  instructions  that  the  same  w^as  in  i)ayment  of  itemized 
invoices  (Appellant's  Exhibit  No.  lie  in  evidence).  The 
total  of  these  three  payments  is  the  sum  of  $12,553.02  and 
constituted  payment  of  all  supplies  and  materials  furnished 
by  appellant  on  the  job  in  question  after  November  1,  1956. 
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There  are  two  things  which  conclusively  refute  appel- 
lant's assertion  tliat  it  applied  these  payments  against  the 
whole  of  the  account  and  not  to  the  itemized  invoices  men- 
tioned: 1)  The  chronological  breakdown  of  the  account  as 
furnished  to  the  attorney  for  appellees  by  appellant  (De- 
fendant, Ashton  Company,  Inc.,  Exhibit  A  in  evidence  (R 
294)  and  defendant  Ashton  Company,  Inc.,  Exhibit  B  in 
evidence  (R  295-296-297))  which  shows  that  tlie  payments 
were  applied  against  the  invoices  as  instructed;  and  2)  the 
law  as  to  the  application  of  payments  received  where  direc- 
tions are  given  as  to  the  application  of  the  funds  by  the 
person  making  the  payment.  As  is  stated  in  the  case  of 
Cameron  v.  Sisson,  74  Arizona  226  at  pages  230  and  231, 
246  P.2d  189 : 

"The  well  settled  rule  is  that  where  payment  is  given  to 
a  creditor  on  more  than  one  account  by  his  debtor,  he 
may  direct  to  which  account  he  desires  a  particular 
payment  to  apply,  but  if  at  the  time  of  paying  the 
money  he  fails  to  make  any  such  direction,  the  creditor 
has  the  right  to  apply  the  payment  as  he  sees  fit." 

See  also  Webb  v.  Crane  Co.,  52  Ariz.  299,  80  P.2d  698.  ValJey 
National  Bank  v.  Slmmway,  63  Ariz.  490,  163  P.2d  676.  In 
the  case  of  Mumm  v.  Taylor,  213  P.2d  836,  the  court  stated 
in  adopting  and  quoting  from  39  Am.  Jur.  Sec.  110,  page 
792,  as  follows : 

"It  is  a  well  settled  principle  of  both  the  civil  and  tlie 
common  law,  which  is  universally  applied,  that  a  debtor 
owing  more  than  one  debt  to  a  creditor  or  a  debt  com- 
posed of  several  items  has  the  right  to  direct  to  which 
debt  or  debts  or  to  which  item  of  a  single  debt  and  in 
what  amounts  a  ]:)ayment  made  by  him  shall  bo  ap])lied. 
The  I'eason  for  this  rule  is  that  up  to  the  time  of  ])ay- 
iiK^nt  the  money  is  the  ])ro])erty  of  the  debtoi-,  and 
being  such  may  be  api)lied  as  he  sees  fit.  If  a  d(4)tor 
directs  the  ap])lication  of  a  ]iayment,  the  duty  is  there- 
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])\  iiiij)()S(Ml  oil  the  crcMlitor,  regardless  of  wliellier  lie 
does  or  does  not  a^ree  or  consent  to  the  dehlor's  re- 
((iiest,  to  a])i)Iy  the  money  as  directed,  or  ret  urn  it  to 
tlie  d(^])toi',  and  if  \w  fails  to  return  it,  it  is  regarded 
l)y  law  as  liavin.i;"  been  ai)j)li(Ml  as  directed,  no  matter 
liow  tlie  creditor  in  fact  ai)])lied  it,  unless  the  impi'oper 
ai)])lication  is  sul)se([iiently  i-atified  by  the  debtor.  Thus 
it  lias  been  lield  that  where,  ])endin<j^  the  adjustment  of 
a  disputed  liability,  the  debtor  sends  his  cr<'ditor 
money  as  a  ])ayment  in  full  of  the  demand,  it  is  the  duty 
of  the  creditor  to  accept  the  money  foi*  the  ])urpose  for 
which  it  was  offered,  or  to  return  it,  and  his  i-efusal  to 
return  it  will  be  deemed  an  election  to  accei)t  it  for  the 
purpose  offered." 

Thus  it  can  be  seen  that  even  if  the  appellant  had  not 
applied  the  payments  received  from  Construction  Materials 
Company  in  the  way  directed,  they  were  bound,  because  of 
such  direction,  so  to  apply  the  payments  or  to  return  the 
money  to  Construction  Materials  Company.  This,  of  course, 
they  did  not  do. 

At  the  time  of  giving  the  written  notice  in  an  attempt  to 
comply  with  the  statute  on  April  25,  1957,  the  appellant  had 
thus  been  paid  in  full  for  all  materials  furnished  after 
November  1, 1956,  and  its  claim  therefore  was  for  materials, 
the  last  of  which  were  furnished  prior  to  November  1,  1956. 
Its  notice  of  claim,  therefore,  even  under  the  ingenius  the- 
ory propounded  by  the  appellant  w^as  not  made  within  90 
days  from  the  date  on  which  said  supplier  furnished  the  last 
of  the  materials  for  which  the  claim  is  made. 

APPELLEES'  ANSWER  TO  APPELLANT'S 
ARGUMENTS  II.  Ml  AND  lY 

These  divisions  of  the  appellant's  arguments  deal  pri- 
marily with  the  question  of  whether  the  appellant,  Apache 
Powder  Comj)any,  had  notice  or  knowledge  of  the  fact  that 
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Pioneer  Constructors  was  no  longer  performing  work  on 
the  Ajo  job  and  that  the  party  to  whom  they  furnislied 
materials  and  supplies  was  a  separate  distinct  corporation, 
namely,  Construction  IMaterials  Company,  and  whether  the 
information  it  had  was  sufficient  to  put  it  on  inquiry,  and  if 
so,  Avas  a  diligent  inquiry  made.  Much  of  the  space  taken 
up  by  the  appellant  in  its  brief  for  argument' under  these 
subsections  deals  with  evidentiary  matter  and  also  what 
findings  of  fact  were  made  by  the  lower  court.  It  is  well  at 
this  time  and  prior  to  getting  into  the  argimients  proper, 
for  the  appellees  to  point  out  certain  discrepancies  in  the 
facts  as  set  forth  by  appellant  and  the  facts  as  found  by  the 
lower  court  and  the  actual  testimony  as  appears  in  the 
record  of  the  trial. 

1.  On  page  28  and  again  on  page  29  of  appellant's  brief 
the  statement  is  made  with  reference  to  the  record  that  the 
appellee,  Ashton-Mardian  Company,  required  that  the  work 
proceed  under  same  management  with  the  same  personnel 
and  equipment  as  under  Pioneer  Constructors'  subcontract. 
This  is  directly  contrary  to  the  evidence.  The  actual  ques- 
tion and  the  answer  given  by  the  witness  Harold  Ashton 
and  which  is  cited  by  the  appellant  as  substantiating  this 
assertion  is  as  follows  (R  132) : 

^'Q.  You  were  also  questioned  in  regard  to  change  in 
management,  personnel,  equipment  and  suppliers  on 
this  job  after  November  1,  1956.  I  believe  you  said 
there  was  no  material  change  not  due  to  change  in  the 
type  of  work  performed.  Was  that  a  condition  of  your 
agreement  with  Skorpick  and  ^loore  to  give  them  the 
subcontract  to  Construction  ]\raterials,  a  condition  that 
the  work  ])roceed  by  the  same  management,  personnel, 
equipment? 

A.     Tliat  wasn't  a  condition." 
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2.  Throii^liout  the  argunionts  1 F,  1 1 1  and  I  \'  a])])oars  the 
statement,  allefj:ed  as  a  faet,  that  tlie  ai)i)ellant,  Apache 
Powder  (\)in|)any,  was  iiii'oinied  that  Construction  Mate- 
rials Company,  Construction  Division,  was  a  division  ol' 
I^ioneei*  Constructors.  It  mi^lit  be  wcdl  to  review  the  evi- 
dence u])on  which  this  assertion  is  made.  Tlie  only  witness 
to  testify  that  this  statement  was  made  to  liim  was  witness 
Paul  Nec^ley,  whose  testimony  appears  on  pannes  242-248, 
Transcri]^t  of  Record,  together  with  the  pencilled  notations 
nuxde  ])y  Mr.  Negley  and  constitutin^j:  a  ])ortion  of  A])ache 
Powder  Company's  Exhibit  No.  3  in  evidence  (R  280).  'Fhe 
position  of  the  notations  on  the  pencilled  slip  and  the  added 
com])utations  obviously  made  after  the  telephone  call  in 
(juestion  from  Paul  Swagerty  are  of  themselves  of  interest 
and  were  probably  of  great  value  to  the  lower  court  in  deter- 
mining this  particular  fact.  Against  the  testimony  of  Mr. 
Negley,  there  is,  in  addition  to  the  physical  makeup  of  the 
notations  above  mentioned,  the  direct  testimony  of  Paul 
Swagerty  denying  they  were  so  informed  (R  249  to  R  2G0). 

The  findings  of  fact  of  the  lower  court  (R  66  to  R  75)  and 
in  particular  fmdings  No.  12  and  16  (R  70-71-72)  show  the 
court  did  not  find  as  a  fact  that  Apache  Powder  Company 
was  so  informed  and  in  fact  the  only  conclusion  to  be  dra^vn 
from  said  findings  is  that  the  court  actually  found  that  they 
were  not  so  informed.  Rule  52a  of  the  Federal  Rules  of 
Civil  Procedure,  28  USCA  13,  provides  "Findings  of  fact 
should  not  be  set  aside  unless  clearly  erroneous  and  due 
regard  shall  be  given  to  the  opportunity  of  the  trial  court 
to  judge  the  credibility  of  the  witnesses." 

This  court  in  the  case  of  Carr  v.  Yokohama  Specialty 
Bank,  Liynitecl,  of  San  Francisco,  CCA.  Cal.  1953  9th  Cir., 
200  F.2d  251  in  dealing  with  this  section  of  the  rule  has  held 
that  where  evidence  is  conflicting,  trial  court  has  the  duty 
to  apprise  all  facts,  adduce  the  proof  and  it  is  not  clearly 
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erroneous  for  the  court  to  choose  between  two  permissible 
and  conflicting  views  as  to  the  weight  of  the  evidence  and 
appellate  court  may  not  dispute  such  a  choice  by  the  trier 
of  facts. 

3.  It  should  be  pointed  out  that  in  appellant's  argument 
No.  II  a  great  deal  of  emphasis  is  given  to  the  admitted  fact 
that  the  two  subcontracts  involved,  that  to  Pioneer  Con- 
structors, which  was  terminated  as  of  November  1,  195G, 
and  that  to  Construction  Materials  Company,  which  origi- 
nated as  of  November  1,  1956,  concerned  the  same  items 
of  work,  the  only  difference  being  the  difference  in  quanti- 
ties to  be  performed  or  supplied.  The  appellant,  however, 
had  no  knowledge  of  the  contents  of  the  contract  with 
Pioneer  Constructors  until  long  after  the  present  contro- 
versy had  jelled  (E,  218-219).  No  logical  reason  is  advanced 
by  appellant,  nor  can  the  appellees  find  any,  why  this  fact 
would  render  the  rights  of  the  parties  hereto  any  different 
than  had  the  Construction  Materials  Company  subcontract 
called  for  more,  less  or  different  work. 

Because  the  arguments  under  subsections  II,  III  and  IV 
of  appellant's  brief  deal  primarily  with  notice  or  knowledge, 
it  would  be  well  to  review  at  this  time  what  actual  informa- 
tion, notice  or  knowledge  appellant  had  as  to  the  identity 
of  the  subcontractor  with  whom  it  was  actually  dealing,  at 
least  after  December  3,  1956.  (Appellant  had  no  direct 
contractual  relations  either  express  or  implied  with  the 
appellee  Ashton-Mardian  Company  (E  73-74).) 

1.  On  December  4,  1956,  appellant  received  a  telephone 
call  from  Paul  Swagerty,  the  person  with  whom  they  had 
had  almost  exclusive  contact  in  the  sale  and  shipment  of 
their  supplies  and  materials  on  this  job,  (R  239)  in  which 
it  was  informed  that  the  ])alance  of  the  blasting  materials 
and  supplies  to  be  sent  to  the  Ajo  job  were  to  be  billed 
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to  Constructi(Hi  Ahiteiials  Coinpany,  Construction  Division 
(R  251-2rA  K  243,  li  280-281 ).  The  original  pencilled  order 
notes  taken  by  Mr.  Negley  (R  280-281)  were  set  up  in  ae- 
cordanc(»  with  this  inrorniation  and  rec^uest  and  hder 
cliani^ed  hy  instructions  from  Mr.  Henderson,  General 
Manager  of  the  company  (R  280-R  282). 

2.  On  or  about  December  10,  195G,  it  received  a  call 
from  Melvin  J.  Sinmions  in  which  he  explained  to  the  appel- 
lant that  ''powder  being  sent  to  tlie  Ajo  job  should  be  billed 
to  Construction  Materials  because  they  were  doing  the 
work"  (R  166).  Receipt  of  this  telephone  call  was  denied 
by  the  appellant  but  stands  as  conflicting  testimony  on  this 
point. 

3.  On  December  29,  1956,  appellant,  Apache  Powder 
Company,  received  the  check  of  Construction  Materials 
Comi)any  in  the  amount  of  $4,723.37  in  payment  of  indi- 
vidual invoices  billed  by  appellant  to  Pioneer  Constructors 
(R284). 

Also  to  be  considered  in  evaluating  the  notice  and  knowl- 
edge of  appellant,  Apache  Powder  Company,  to  the  change 
in  the  subcontractor  to  whom  they  were  supplying  materials 
is  the  prior  knowledge  of  the  General  Manager  of  appellant, 
Robert  L.  Henderson,  of  the  existence  of  Construction  Ma- 
terials Company,  not,  as  asserted,  a  division  of  Pioneer 
Constructors,  but  as  an  affiliated  company  (R  226-227). 

Based  on  the  above  facts,  the  lower  court  made  its  find- 
ings of  facts  Nos.  12,  14,  15,  16  and  17  (R  70-71-72).  The 
general  rule  as  to  circumstances  of  this  kind  is  found  in  39 
Am.  Jur.,  Section  12,  page  238,  as  follows : 

"12.  Means  of  Knowledge  as  Notice. — Means  of 
knowledge  and  knowledge  itself  are,  in  legal  effect,  the 
same  thing  where  there  is  enough  to  put  a  party  on 
inquiry.  Knowledge  which  one  has  or  ought  to  have 
under  the  circumstances  is  imputed  to  Mm.  When  a 
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party  has  information  or  knowledge  of  certain  extrane- 
ous facts  which  of  themselves  do  not  amomit  to,  nor 
tend  to  show,  an  actual  notice,  but  which  are  sufficient 
to  put  a  reasonably  prudent  man  upon  an  inquiry  re- 
specting a  conflicting  interest,  claim,  or  right,  and  the 
circumstances  are  such  that  the  inquiry,  if  made  and 
followed  up  with  reasonable  care  and  diligence,  would 
lead  to  the  discovery  of  the  truth,  to  a  knowledge  of 
the  interest,  claim  or  right  which  really  exists,  then 
the  party  is  absolutely  charged  with  a  constructive  no- 
tice of  such  interest,  claim,  or  right.  In  other  words, 
whatever  fairly  puts  a  person  on  inquiry  is  sufficient 
notice  where  the  means  of  knowledge  are  at  hand ;  and 
if  he  omits  to  inquire,  he  is  then  chargeable  with  all  the 
facts  which,  by  a  proper  inquiry,  he  might  have  as- 
certained. A  person  has  no  right  to  shut  his  eyes  or  his 
ears  to  avoid  information,  and  then  say  that  he  had 
no  notice,  he  does  w^rong  not  to  heed  the  ^  signs  and 
signals'  seen  by  him.  It  will  not  do  to  remain  wilfully 
ignorant  of  a  thing  readily  ascertainable,  and  it  is  no 
excuse  for  failure  to  make  an  inquiry,  that  if  made,  it 
might  have  failed  to  develop  the  truth.  It  has  been  said 
that  want  of  actual  knowledge  in  such  a  case  is  a  species 
of  fraud." 

Further  in  39  Am.  Jur.,  page  241,  Section  15,  the  follow- 
ing is  stated : 

^'15.  Nature  of  Facts  Exciting  Inquiry. — Notice  of  i 
facts  putting  one  on  incjuiry  is  notice  of  the  facts 
which  such  inquiry  would  have  revealed.  It  is  impos- 
sible, however,  to  lay  down  a  general  rule  by  which  to  ^ 
determine  what  facts  are  sufficient  to  excite  inquiry. 
Each  case  must,  to  a  great  extent,  be  decided  on  its 
own  facts.  It  has  been  said  that  notice  sufficient  to  put 
a  person  on  incjuiry  need  not  contain  complete  infor- 
mation on  every  fact  material  to  liis  knowledge.  To 
charge  one  with  notice,  however,  the  facts  nuist  be  such 
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as  ordinarily  to  (excite  iii(|iiirv  with  rcforonce  to  tlio 
particular  fact  which  the  iiKiuiry  is  dosi^nuMl  to  elicit." 

In  lii^'ht  of  tli(^  foro^oin^i:  (jiiotations,  it  is  well  to  review 
the  situation  I'roni  the  appellant's  position  at  the  time  it 
received  eacli  of  the  above  mentioned  items  of  information, 
notice  or  knowledi^'c.  On  DecemlxM*  4,  1 !).")(),  the  appellant 
had  l)e(Mi  supplying-  to  Pioneer  Constructors  blast in,ij:  mate- 
rials and  supplies  from  June  13,  1956  on  an  open  account 
basis  under  terms  requirinp^  payment  in  cash  in  30  days 
after  delivery  (R  218).  It  liad  received  no  payments  wdiat- 
soever  on  this  account  (R  220  and  E  294).  On  December  4, 
19r)(),  it  received  an  order  from  a  different  corporation.  Con- 
struction Materials  Company,  with  the  information  that 
the  bahance  of  the  job  should  be  billed  to  the  second  cor- 
poration (R  252).  On  or  about  December  10,  1956,  when  the 
telephone  call  from  Melvin  J.  Simmons  was  received  it  had 
within  its  knowledge  all  of  the  above  named  facts  together 
with  the  added  impetus  of  the  information  contained  in  Mr. 
Simmons'  telephone  call.  On  December  29,  1956,  it  had  all 
of  the  aforementioned  information  together  with  the  added 
fact  that  the  second  corporation.  Construction  Materials 
Company,  was  actually  paying  for  materials  and  supplies 
furnished  to  the  Ajo  job  and  that  such  payments  were 
being  made  on  an  invoice  payment  basis  and  not  as  a  pay- 
ment on  account  for  all  of  the  materials  and  supplies  fur- 
nished on  the  job. 

Let  us  now  examine  what  the  appellant  did  with  this 
information  and  also  what  information  it  could  have  elicited 
by  the  simple  means  of  one  telephone  call,  one  letter  or  one 
conversation  w^ith  a  representative  of  either  Pioneer  Con- 
structors, Construction  Materials  Company  or  Ashton- 
Mardian  Company. 

Mr.  Henderson,  General  Manager  of  the  appellant,  stated 
that  all  that  he  did  was  consider  the  matter,  discuss  the 
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situation  witli  liis  accounting  department  and  also  have  his 
representatives  in  the  field  see  if  the  job  was  progressing 
without  interruption  (R  234).  Apparently  even  the  repre- 
sentatives in  the  field  did  not  see  fit  to  make  any  inquiry 
whatsoever  of  the  people  on  the  job  doing  the  type  of  work 
which  had  formerly  been  performed  by  Pioneer  Construc- 
tors. No  further  inquiry  was  even  made  of  Paul  A.  Swag- 
erty  (R  256). 

If  Mr.  Henderson  or  any  other  representative  or  em- 
ployee of  the  appellant  had  seen  fit  to  make  one  of  the 
telephone  calls  or  write  one  of  the  letters  or  contact  one 
of  the  parties  above  suggested,  he  and  the  appellant  would 
have  found  out  that  all  materials  whicli  it  furnished  to  the 
Ajo  job,  at  least  after  December  4,  1956,  had  been  ordered 
by  Construction  Materials  Company,  received  by  Construc- 
tion Materials  Company  and  used  by  Construction  Mate- 
rials Company  and  that  the  defendant.  Pioneer  Construc- 
tors, had  not  ordered  or  received  or  used  any  of  the 
materials  furnished  by  appellant,  at  least  since  December 
4,  1956,  and  that  as  a  matter  of  fact  Pioneer  Constructors 
had  ceased  to  do  any  work  on  the  Ajo  job  after  October 
31,  1956  and  that  all  work  done  on  the  job  thereafter  was 
being  performed  by  Construction  IMaterials  Company.  It  is 
the  appellees'  jDosition  that  the  knowledge,  information  and 
notice  in  the  possession  of  the  appellant  was  sufficient  under 
the  law  to  ])ut  it  on  inquiry  as  to  the  details  of  the  change- 
over in  customers  on  the  Ajo  jol)  and  that  tlie  acts  taken 
by  them  in  making  inquiry  were  not  sufficient  to  relieve 
them  of  their  duty  to  ascertain  the  true  facts. 

It  should  be  noted  that  the  appellant,  Apaclio  Powder 
Company,  admitted  that  the  information  which  it  had  re- 
ceived was  sufficient  to  make  it  give  consideration  to  its 
future  course  of  dealing  on  the  Ajo  job  (P  2*^0).  The  true 
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({uostion  then  is  not  whether  tlie  u])j)elhint,  Apiiclie  Towder 
Company,  had  siiniciont  information  or  notice  to  pnt  it  on 
iii(|uiry,  because  it  is  achnilted  that  it  did  ,i;ive  the  iiiatt(>r 
considei-ation  and  made  an  investigation  of  sorts,  hut 
wliether  it  used  due  diligence  in  making  its  iii(|uiiy.  Tlie 
appeUees  sul)mit  tliat  it  did  not  and  tlie  Disti-ict  Court  so 
found  (R72). 

The  rule  witli  respect  to  tlie  duty  to  make  in(piii-y  is  well 
stated  in  (iO  C.J.S.,  Notice,  Section  lib  (2)  page  045,  as 
f  ollo\vs : 

''When  a  person  has  notice  of  circumstances  whicli  ])ut 
him  upon  inquiry,  and  he  actually  makes  due  incpiiry 
into  the  circumstances  and  either  fails  to  discover  the 
existence  of  any  rights  in  conflict  with  his  own  or  be- 
comes satisfied  that  the  suspicions  which  have  been 
aw^akened  are  unw^arranted,  or  that  a  change  in  the 
circumstances  has  obviated  the  grounds  of  his  appre- 
hension, he  is  to  be  regarded  as  having  acted  bona  fide 
and  without  notice  of  the  fact." 

The  loAver  court  found  as  a  fact  that  appellant,  Apache 
Powder  Company,  did  not  act  w^ith  ordinary  prudence  in 
making  an  investigation  under  the  circumstances.  In  the 
case  of  Reconstruction  Finance  Corporation  v.  Cody  Finance 
Co.,  CCA.  10th  Cir.,  214  F.2d  695,  the  court,  in  commenting 
on  the  findings  of  the  low^er  court  that  a  bona  fide  inquiry 
had  been  made,  stated : 

"Whether  the  finance  company  made  a  bona  fide  in- 
quiry, assuming  a  duty  rested  upon  it  to  make  such  an 
inquiry,  presented  an  issue  of  fact  to  be  determined 
from  all  the  facts  and  circumstances  before  the  trial 
court.  As  stated,  we  think  the  facts  as  outlined  suffi- 
ciently support  the  court's  findings  and  conclusions  of 
law  and  the  judgment  based  thereon  and  under  the  well 
established  rule  of  this  court  such  findings  and  conclu- 
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sions  will  not  be  disturbed  on  appeal,  unless  clearly 
erroneous." 

The  court  cites  as  authorities  the  following  cases : 

Mitton  V.  Granite  State  Fire  Insurance  Company, 

CCA.  10th  Circuit,  196  F.2d  1998; 
Jones  V.  Grinnel,  CCA.  10th  Circuit,  179  F.2d  873; 
Wyoming  Railroad  Company  v.  Harrington,  CCA. 

10th  Circuit,  163  F.2d  1004. 

A  very  interesting  argument  is  advanced  by  the  appellant 
at  the  tojD  of  page  39  of  its  brief  when  it  is  stated  as  follows : 
''In  connection  with  the  information  that  it  was  a 
division  of  Pioneer  Constructors,  the  very  name  Con- 
struction Materials  Comj^any,  Construction  Division, 
indicated  that  the  organization  was  a  division  of  some 
larger  corporation  *  *  *" 

The  very  same  argument  could  be  advanced  that  the  name 
General  Motors  Corporation,  Buick  Division,  would  indi- 
cate that  General  Motors  Corporation  was  a  division  of  some 
larger  organization. 

ANSWER  TO  ARGUMENT  V 

Suffice  it  to  say  that  the  cases  cited  by  the  appellant  in 
this  argument  are  without  doubt  the  law  on  the  subject  in- 
sofar at  least  as  they  authorize  a  liberal  construction  of  the 
statute.  Appellees  point  out,  however,  that  the  purposes  and 
objects  of  the  act  are  tw^ofold  in  nature  and  not  entirely 
onesided,  as  the  quotes  in  the  appellant's  brief  would  indi- 
cate. This  fact  was  well  stated  l)y  this  court  in  the  case  of 
Boivden,  et  al.  r.  United  States  of  America  for  the  Use  of 
Malloy,  supra,  Avliere  the  court  stated  as  follows : 

''It  cannot  be  doubted  that  one  purpose  of  Congress 
in  enacting  the  Miller  Act  was  the  protection  of  laborers 
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and  iiuitcriciliiKMi.  l>ul  it  is  clear  too,  we  tliink,  froni  tlie 
meclianics  providcMl  in  the  Act  for  its  o])onition  and  the 
acconiplisliinent  of  its  |)urj)ose,  tliat  it  was  the  intent 
of  Con<^ress  to  fix  a  time  limit  after  which  the  prime 
contractor  coidd  make  ])ayment  to  the  suhcontractor* 
with  certainty  that  lie  woiihl  not  thei-eafter  be  faced 
by  claims  of  those  who  had  snpj)lie(l  labor  and  mate- 
rials to  the  subcontractor." 

ANSWER  TO  ARGUMENT  VI 

In  Argument  \^I  appellant  is  urging  the  court  to  overrule 
its  own  decision  in  the  case  of  Bowden,  ct  al.  v.  United 
States  of  America  for  the  Use  of  Malloy,  supra,  and  follow 
the  earlier  decision  of  the  Fifth  Circuit  in  the  case  of 
Houston  Fire  and  Casualty  Insurance  Company  v.  United 
States  for  the  Use  of  Trane  Coinpany,  CCA.  5th  Cir.,  1954, 
217  F.2d  729,  and  hold  that  the  ])rovisions  of  the  Miller  Act 
which  require  a  supplier  to  a  subcontractor  to  give  written 
notice  to  the  prime  contractor  are  meaningless  and  permit 
recovery  on  satisfactory  proof  of  oral  notice. 

The  question  involved  under  this  division  of  appellant's 
argument  is  actually  twofold  in  nature  and  appellees  believe 
it  can  be  best  stated  as  follows : 

1.  As  is  stated  by  appellant:  "In  any  event  is  specific 
and  unquestioned  oral  notice  given  by  a  supplier  to  the 
prime  contractor  of  the  supplier's  claims  against  the  sub- 
contractor sufficient  notice  under  the  Miller  Act  if  such 
notice  is  given  within  90  days  after  the  delivery  of  the 
last  of  the  materials  to  the  subcontractor?"  and 

2.  If  oral  notice  is  held  by  this  court  to  constitute  com- 
pliance Adth  the  statute  then  was  the  oral  notice  in  this  case 
given  by  the  appellant,  Apache  Powder  Company,  to  the 
appellee,  Ashton-Mardian  Company,  on  March  19,  1957, 
given  within  the  time  limit  as  prescribed  by  the  statute? 
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Appellees  submit  that  the  answer  to  botli  of  the  fore- 
going questions  is  no. 

No  language  could  be  more  specific  and  definite  than  that 
of  the  ]\Iiller  Act  which  requires  "giving  written  notice  to 
said  contractor  within  ninety  days  *  *  *".  While  it  is  true 
that  the  Miller  Act  is  remedial  in  nature  and  as  such  should 
be  liberally  construed,  and  that  Federal  courts  on  numerous 
occasions  have  upheld  liberal  construction  of  the  ^liller  Act, 
we  can  find  only  one  case,  namely,  Houston  Fire  and 
Casualty  Insurance  Company  v.  United  States  for  the  Use 
of  Trane  Company,  supra,  in  which  a  court  went  so  far  as 
to  hold  that  the  requirement  of  written  notice  could  be  dis- 
pensed with  provided  oral  notice  could  be  satisfactorily 
proved.  If  this  case  is  carried  to  its  logical  conclusion  it 
would  dispense  with  any  writing  whatsoever  since,  although 
it  involved  a  subsequent  writing,  its  reasoning  is  that  satis- 
factory proof  that  oral  notice  was  brought  home  to  the 
principal  contractor  is  sufficient. 

It  is  interesting  to  note  that  tlie  Court  of  Appeals  for 
the  Fiftli  Circuit  itself  apparently  had  serious  doubts  as  to 
the  soundness  of  this  conclusion  since  the  Court  stated : 

"It  is  true  tliat  the  statute  is  carefully  and  meticulously 
phrased,  and  if  this  were  a  matter  of  first  impression 
we  might  find  difficulty  in  coming  at  once  to  the  con- 
clusion that  what  was  done  in  this  case  was  a  sufficient 
compliance  with  it.  HoAvever,  the  decisions  under  the 
statute,  and  particularly  Coffee  v.  United  States  for 
the  Use  and  Benefit  of  Gordon,  supra,  (157  F2d  968) 
liave  made  it  clear  tliat  it  was." 

We  believe  that  the  court  misconstrued  tlie  Coffee  case 
since  as  we  read  tliat  decision  and  as  tliis  court  construed 
the  Coffee  decision  in  tlie  Boivden  case,  supra,  the  Coffee 
case  did  not  hold  that  written  notice  to  the  ])rime  contractor 
was  unnecessary. 
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With  tlie  decision  oi*  i\w  Fil'th  Circuit  before  it  this  court 
S(juarely  liehl  in  Boivdcn,  ct  al.  v,  I'nifcd  Sfafrs  of  Atncrica 
for  iJic  l-se  of  'MaUoij,  supra,  tiuit  written  notice  is  neces- 
sary, the  court  statini!;: 

"The  a])|)ellee  asserts,  correctly  enoup^h,  that  the  Miller 
Act  is  romodial  in  nature  and  entitled  to  a  liberal  con- 
struction in  order  to  effectuate  the  legislative  intent 
to  protcH't  tliose  whose  labor  aiul  nuiterials  go  into  pub- 
lic ])rojects.  TTe  then  argues  that  since  the  letter  from 
Ilickey  gave  the  ])rinie  contractor  all  tlie  information 
which  it  would  have  obtained  if  Malloy  had  given  it 
the  written  notice  provided  by  the  statute,  the  ])rinciple 
of  'liberal  construction'  requires  that  we  hold  the  latter 
notice  was  unnecessary.  But  this  ai-gument  goes  too 
far,  too  fast.  Tt  overlooks  entirely  the  fact  that  the 
statute  makes  the  requirement  of  written  notice  from 
the  supplier  a  condition  precedent  to  a  right  of  action 
on  the  bond;  and  no  rule  of  liberality  in  construction 
can  justify  reading  out  of  the  statute  the  very  condi- 
tion which  Congress  laid  down  as  prerequisite  to  the 
cause  of  action." 

The  court  further  stated  in  Note  10  thereto : 

"We  are  aware  that  Houston  Fire  and  Casualty  Insur- 
ance Co.  V.  United  States  for  Use  and  Benefit  of  Trane 
Company,  5  Cir.,  1954,  217  F2d  727  is  contra,  but  we 
do  not  consider  the  case  soundly  decided  and,  accord- 
ingly, do  not  follow  it." 

The  facts  in  the  Houston  case  were  that  oral  notice  was 
given  and  a  written  acknowledgment  thereto  was  made.  In 
the  Bowden  case  the  claimant  on  numerous  occasions  noti- 
fied the  prime  contractor  of  the  claim  and  numerous  con- 
ferences were  held  in  attempts  to  obtain  payment,  and  tlie 
defaulting  subcontractor  had  given  a  letter  in  writing  to 
the  prime  contractor  setting  forth  the  details.  It  would 
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appear  tliat  under  the  doctrine  of  the  Houston  Fire  and 
Casualty  Insurance  Company  case  the  latter  writing  would 
have  been  sufficient  combined  with  the  undisputed  proof  of 
the  oral  notice  but  as  this  court  stated  that  while  the  Fifth 
Circuit  decision  was  contra,  this  Court  did  not  choose  to 
follow  it. 

We  respectfully  submit  that  the  reasoning  in  the  Boivden 
case  is  much  sounder  than  that  in  the  Houston  case.  The 
latter,  it  would  appear,  carried  the  doctrine  of  liberal  con- 
struction to  unjustified  limits  by  completely  reading  out  of 
the  statute  the  requirement  for  written  notice  to  the  extent 
that  the  court  rendering  the  opinion,  itself  expressed  doubts 
as  to  its  soundness.  This  court,  on  the  contrary,  considered 
the  (luestion  squarely,  reached  the  logical  conclusion  that 
the  statute  meant  what  it  said  and  refused  to  follow  the 
other  case. 

In  the  present  case  there  was  no  writing  of  any  kind  from 
the  appellant,  Apache  Powder  Company,  to  the  appellee, 
Ashton-Mardian  Company,  given  with  the  intent  that  the 
same  should  constitute  notice  under  the  Miller  Act  prior 
to  April  25,  1957.  It  is  interesting  to  note  that  there  was 
a  writing  originating  from  the  appellant  to  the  attorney 
for  the  appellees  on  April  12,  1957,  which  letter  is  printed 
in  full  in  the  record  at  pages  295-296-297  and  298  and 
Avhich  could  have  probably  constituted  notice  if  given 
timely,  under  the  ^Miller  Act,  except  for  the  last  paragraph 
therein  which  is  as  follows : 

"If  we  determine  that  the  shipment  of  ^larch  12,  1957 
will  be  tlie  last  to  be  made  on  the  subcontract,  we  aWII 
in  due  time  make  formal  claim  under  the  Federal 
Statutes  against  you  as  the  general  contractors  with 
copies  to  your  bonding  companies  and  to  U.  S.  Army 
Corps  of  Engineers." 
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It  is  iiitereslin*'-  to  note  that  lliu  aj)|)C'llaiil  did  not  deem 
the  same  as  constituting  notice  under  the  MiMer  Act  and 
now  attempts  to  satisfy  the  statute  with  an  oral  notice 
even  previous  to  the  hotter  of  April  the  llith.  Can  ai)penant 
state,  "Tliis  writing  is  not  a  notice  under  the  Miller  Act 
and,  we  will  sul)se(iuently  give  you  notice/'  and  then  at  a 
subse([uent  date  contend  that  notice  under  tlie  act  had 
been  previously  given?  Appellees  submit  that  they  cannot. 

Question  No.  2:  '*If  oral  notice  is  held  by  this  court  to 
constitute  compliance  with  the  statute  then  was  the  oral 
notice  in  this  case  given  by  the  appellant,  Apache  Powder 
Company,  to  the  appellee,  Ashton-Mardian  Company,  on 
March  19,  1957,  given  Avithin  the  time  limited  as  prescribed 
by  the  statute?".  Let  us  analyze  the  evidence  and  law  as  to 
whether  a  notice  of  March  19, 1957  is  within  the  time  limited 
l)y  Section  270b (a).  The  evidence  shows  that  from  and  after 
November  4,  1956,  Construction  Materials  Company  did  in 
fact  perform  all  the  labor  on  the  Ajo  job  for  which  sup- 
plies from  the  appellant  were  furnished  and  Pioneer  Con- 
structors did  in  fact  cease  to  do  any  work  on  the  job  after 
October  31,  1956  (R  157).  The  evidence  further  discloses 
that  the  appellant  received  sufficient  information  and  no- 
tice to  put  it  on  inquiry  as  to  the  true  identity  of  its  cus- 
tomer on  the  Ajo  job  on  December  4,  1956.  The  question 
then  arises,  assuming  that  the  information  received  by  the 
appellant  on  December  4,  1956,  was  not  sufficient  to  consti- 
tute notice  to  them  of  the  true  fact  situation  but  was  suffi- 
cient to  put  them  on  inquiry  as  to  the  true  fact  situation, 
how  long  should  the  appellant  be  allow^ed  to  make  such 
inquiry  in  an  attempt  to  ascertain  the  true  facts  before 
being  deemed  to  have  notice.  The  rule  with  respect  to  this 
time  element  is  set  forth  in  66  C.J.S.,  Notice,  Section  lib 
(3),  page  645,  as  follows: 
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"A  person  put  on  inquiry  by  facts  is  to  be  allowed  a 
reasonable  time  in  which  to  make  such  inquiry  before 
being  affected  with  notice.  Neither  law  nor  equity  will 
impute  to  a  person  a  knowledge  of  facts  which  he  has 
not  had  a  reasonable  opportunity  to  ascertain.  What 
constitutes  a  sufficient  lapse  of  time  for  notice  depends 
on  the  circumstances  of  the  case.  If  one  takes  but  a 
short  time  for  pursuing  his  inquiries,  he  cannot  after- 
ward avoid  the  effect  of  the  notice  by  claiming  that 
he  did  not  allow  himself  a  reasonable  time  for  investi- 
gation." 

As  has  been  pointed  out  in  previous  argument  all  that 
would  have  been  required  of  the  appellant  to  learn  the  true 
fact  situation  would  have  been  a  direct  inquiry  to  either  the 
appellee,  Ashton-Mardian  Company,  or  to  Pioneer  Con- 
structors or  Construction  Materials  Company,  none  of 
which  was  done.  Would  a  reasonable  time  in  which  to  make 
such  inquiry  be  one  day?  One  week?  Ten  days?  The  appel- 
lees submit  that  no  longer  period  than  ten  days  should  be 
allowed  under  the  circumstances,  in  which  case  the  appellant 
should  be  bound  as  being  affected  with  the  notice  no  later 
than  December  14,  1956.  A  notice  of  any  kind  given  on 
March  19,  1957  thus  does  not  fall  within  the  required  90  day 
period. 

The  appellant  would  have  this  court  hold  that  the  90 
day  period  in  which  it  is  mandatory  upon  the  supplier  to 
give  notice  to  the  prime  contractor  should,  in  this  instance, 
be  from  a  delivery  made  by  the  appellant  on  December  20, 
1956.  Appellees  submit  that  this  is  not  and  should  not  be 
the  law.  The  evidence  shows  that  the  lower  court  found  that 
the  last  of  the  materials  and  su])plies  furnisliod  to  the 
defaulting  subcontractor.  Pioneer  Constructors,  and  used 
by  it  was  delivered  prior  to  November  4,  1956,  and  in  any 
event,  i)ri()r  to  December  4,  1956.    In  accordance  with  the 
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provisions  ol*  the  Alillcr  Act,  claim  imist  \)v  suhmiltcd  within 
90  days  from  "*  *  *  the  date  on  whicli  such  ])erson  did  or 
perroniUMJ  the  hist  of  the  hihor  and  rui-nishcd  or  suj)|)lied 
the  hist  of  the  material  for  which  such  chiim  is  made,  *  *  *". 
Tlie  theory  adopted  hy  the  h)\ver  court  in  the  trial  of  this 
action  and  as  expressed  by  the  court  is  set  iortli  at  piv^vi^ 
11)3  to  195  of  the  Transcript  of  Record.  Assuming  for  the 
])urposes  of  this  argument  that  this  theory  is  a  proper  one, 
does  it  follow  that  lack  of  notice  as  to  the  cliange  of  the 
actual  identity  of  the  customer  of  the  a])])ellant  extends  the 
period  of  claim  for  a  full  90  day  period  after  such  notice? 
Appellees  submit  that  it  does  not.  Appellees  further  submit 
that  the  most  that  this  fact  situation  should  do  is  to  permit 
the  supplier  to  submit  his  claim  within  a  reasonable  time 
after  the  receipt  of  such  notice  and  within  90  days  from  the 
date  on  which  the  last  of  the  supplies  were  furnished  and  if, 
and  only  if,  such  reasonable  time  allowed  will  extend  the  90 
day  period  should  such  period  be  extended. 

Inasmuch  as  the  method  of  making  claim  is  so  simple  a 
matter  under  the  Miller  Act,  it  w^ould  appear  that  30  days 
would  be  ample  allowance.  The  time  limit  under  this  theory 
would  thus  expire  on  February  1st,  or  at  the  latest,  March 
4,  1956  (R  71-72).  No  notice  of  any  kind,  either  written  or 
oral,  was  sent  by  the  appellant  to  the  appellees  prior  to  this 
date. 

The  court  should  not  lose  sight  of  the  fact,  as  stated  in 
the  early  part  of  this  argument,  that  without  question  the 
party  ordering,  receiving  and  using  the  materials  and  sup- 
plies supplied  by  the  appellant,  at  least  on  and  after  Decem- 
ber 4,  1956,  was  Construction  Materials  Company  and  not 
Pioneer  Constructors. 
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CONCLUSION 

Appellees  respectfully  submit  that  under  the  evidence  and 
law  applicable  thereto,  the  appellant  did  not  comply  with 
the  conditions  precedent  to  a  right  of  action  against  the 
appellees  under  Act  of  Congress  of  August  24,  1935,  c.  G42 
§§  1,  2,  49  Stat.  793,  794,  40  U.S.C.A.  §§  270a,  270b,  and  thus 
is  not  entitled  to  recover  as  against  them. 

The  judgment  of  the  District  Court  should  be  affirmed. 

Kespectfully  submitted. 

Hall,  Catlin  &  Jones 
By     Hamilton  K.  Catlin 

Conner  &  Jones 
By    A.  0.  Johnson 

Attorneys  for  Appellees 
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APPELLANT'S  REPLY  BRIEF 


STATEMENT  OF  THE  CASE 

In  appellees'  brief  they  respectfully  submit  that  appellant  has 
stated  as  facts  matters  which  are  either  contrary  to  the  evidence 
or  upon  which  the  evidence  is  conflicting  and  on  which  the  trial 
court  resolved  the  conflict  adverse  to  appellant's  contention. 


Appellant  admits  that  it  inadvertently  made  one  statement  con- 
trary to  the  evidence,  the  one  that  Ashton-Mardian  Company  re- 
quired the  work  to  be  done  by  Construction  Materials  Company 
to  proceed  under  the  same  management  and  with  the  same  per- 
sonnel and  equipment  as  under  the  Pioneer  Constructors  sub- 
contract (R  132),  but  submits  that  the  significance  of  the  matter 
is  not  whether  Ashton-Mardian  Company  made  it  a  requirement, 
but  that  the  work  did  proceed  under  the  same  management  and 
with  the  same  personnel  and  equipment. 

On  the  other  hand,  appellant  respectfully  submits  that  appel- 
lees have  lumped  together  and  confused  ( 1 )  the  facts  in  evidence 
which,  until  March  19,  1957,  were  known  only  by  Ashton-Mar- 
dian Company,  Pioneer  Constructors,  and  Construction  Materials 
Company,  and  were  not  actually  known  to  appellant  prior  to 
March  19,  1957,  (2)  the  facts  in  evidence  actually  known  to 
appellant  prior  to  March  19,  1957,  and  (3)  the  findings  of  fact 
of  the  trial  court  which  appellant  has  contended  and  still  contends 
were  incomplete  or  were  not  supported  by  the  evidence  and  are 
contrary  thereto.  Appellees  also  have  stated  as  facts  a  number 
of  matters  which  are  not  supported  by  the  evidence  and  are  con- 
trary thereto,  and  in  presenting  facts  in  support  of  their  arguments 
have  consistently  failed  to  mention  other  facts  which  are  material 
and  pertinent  to  the  points  discussed. 

Practically  all  of  the  facts  in  evidence  are  admitted  or  are  not 
in  dispute,  and  thus  there  is  little  or  no  conflict  in  the  testimony. 
It  is  of  utmost  importance,  however,  to  determine  what  facts 
actually  were  known  to  appellant  prior  to  March  19,  1957,  in 
order  to  decide  what  notice  or  information  should  be  imputed  to 
it,  if  any,  and  in  order  to  decide  what  duty,  if  any,  was  imposed 
upon  appellant  to  investigate  and  ascertain  the  other  facts. 

The  only  way  that  this  can  be  done  fairly  and  logically  is  to 
consider  all  the  facts  and  circumstances,  to  marshal  the  facts  in 
their  chronological  order,  to  consider  them  in  their  proper  rela- 
tion to  each  other,  and  particularly  to  consider  the  progressive 


development  of  the  of  the  situation  step  by  step,  relating  each 
item  of  information  received  by  appellant  to  the  situation  then 
existing,  and  relating  successive  items  of  information  received  by 
appellant  to  the  situations  previously  existing  and  those  then  ex- 
isting. Appellant  respectfully  submits  that  this  has  been  done  by 
appellant  in  its  opening  brief  but  was  not  done  by  appellees  in 
their  answering  brief,  and  on  the  contrary  that  appellees  through- 
out their  arguments  consistently  have  lumped  all  the  facts  to- 
gether. 

To  avoid  repetition,  and  to  call  attention  to  these  matters  in 
connection  with  the  arguments  to  which  they  are  pertinent,  ap- 
pellant will  not  discuss  them  as  a  part  of  its  reply  to  appellees' 
statement  of  the  case,  but  as  parts  of  its  reply  to  appellees'  argu- 
ment. 

REPLY  TO  ANSWER  TO  ARGUMENT  I 

The  bases  of  appellant's  Argument  I  are  that,  as  far  as  appellant 
knew  or  was  charged  with  knowing,  it  was  at  all  times  dealing 
with  one  subcontractor  and  was  supplying  the  material  to  that 
one  subcontractor,  that  it  had  only  one  account  with  respect  to 
the  Ajo  job,  that  all  charges  for  material  were  made  to  that  one 
account  and  all  payments  were  credited  to  the  balance  due  on  that 
account,  that  the  last  of  the  material  furnished  on  the  Ajo  job  on 
March  12,  1957,  and  charged  to  that  account  was  part  of  the  mate- 
rial for  which  the  claim  was  made,  and  that  its  action  was  for  the 
balance  due  on  that  account. 

Appellees'  analysis  of  appellant's  Argument  I  is  wholly  in- 
accurate, and  the  example  given  of  a  supplier  furnishing  material 
to  three  different  subcontractors,  known  to  the  supplier  to  be  differ- 
ent subcontractors,  during  three  successive  periods,  is  absolutely 
inapplicable.  Appellees  ignore  and  attempt  to  avoid  the  fact  that 
appellant  was  informed  by  Construction  Materials  Company  that 
it  was  a  division  of  Pioneer  Construaors,  and  that  appellant  did 
not  then  know  Construction  Materials  Company  was  claiming  to 
be  an  independent  subcontractor  operating  under  a  new  subcon- 
tract. 


Appellees  also  ignore  and  attempt  to  avoid  the  facts  that  the 
only  account  appellant  had  on  the  Ajo  job  was  with  Pioneer  Con- 
structors (R  214,  215);  all  the  material  was  covered  by  factory 
orders  and  invoices  addressed  and  mailed  to  Pioneer  Constructors; 
all  the  material  was  shipped  to  and  receipted  for  in  the  name  of 
Pioneer  Constructors  (R  191,  192;  Plaintiff  Apache's  exhibits  3 
and  4  in  evidence) ;  all  the  material  was  charged  to  Pioneer  Con- 
structors and  the  monthly  statements  mailed  to  Pioneer  Construc- 
tors (R  197);  the  application  of  the  payments  made  by  Construc- 
tion Materials  Company  to  Pioneer  Constructors'  account,  and  the 
current  balances  due  on  the  account,  were  shown  on  the  monthly 
statements  (R  197,  198);  and  neither  Pioneer  Constructors  nor 
Construction  Materials  Company  objected  to  these  applications  and 
balances  or  claimed  that  the  Construction  Materials  Company  pay- 
ments should  be  applied  to  the  payment  for  the  materials  fur- 
nished after  November  1,  1956  (R  197,  208). 

In  contending  the  facts  do  not  bear  out  appellant's  argument, 
appellees  state  that  on  December  29,  1956,  appellant  received 
a  check  of  Construction  Materials  Company  in  the  sum  of 
$4,72337  with  remittance  instructions  that  the  same  was  in  pay- 
ment of  itemized  invoices  (Plaintiff  Apache's  exhibit  11a  in  evi- 
dence; R  284).  But  appellees  failed  to  state  that  these  invoices 
were  for  material  ordered,  invoiced,  shipped,  and  receipted  for  in 
the  name  of  Pioneer  Constructors  during  the  month  of  November, 

1956,  all  prior  to  December  4,  1956,  when  Paul  A.  Swagerty  re- 
quested that  in  the  future  the  material  be  billed  to  Construction 
Materials  Company.  There  is  absolutely  no  evidence  in  the  case  to 
the  effect  that  appellant  ever  was  informed,  prior  to  March   19, 

1957,  that  Construction  Materials  Company  took  over  the  work  on 
November  1,  1956.  Thus,  as  far  as  appellant  then  knew,  the  pay- 
ment of  December  29,  1956,  was  on  the  account  of  Pioneer  Con- 
structors for  material  ordered  by  Pioneer  Constructors. 

Appellees  also  emphasize  the  payments  by  Construction  Ma- 
terials on  Feruary  13,  1957,  and  April  12,  1957.  The  February 
payment  was  received,  with  good  reason,  as  another  payment  on 


Pioneer  Constructors'  account,  since  the  material  was  invoiced  and 
shipped  to  and  receipted  for  in  the  name  of  Pioneer  Constructors. 
The  April  payment  has  no  significance  because  it  was  made  after 
appellant,  on  March  19,  1957,  discovered  that  Construction  Ma- 
terials Company  was  claiming  to  act  as  an  independent  subcon- 
tractor under  a  new  subcontract,  except  that  there  never  was  any 
objection  that  it  was  wrongfully  applied  to  the  Pioneer  Construc- 
tors account. 

Then  on  page  12  of  their  brief  appellees  state  that  there  are 
two  things  which  conclusively  refute  appellant's  contention  that 
it  applied  these  payments  against  the  whole  of  the  account  and 
not  to  the  itemized  invoices.  The  first,  they  say,  is  the  chronological 
breakdown  of  the  account 

"as  furnished  to  the  attorney  for  appellees  by  appellant  (De- 
fendant, Ashton  Company,  Inc.,  Exhibit  A  in  evidence  (R  294) 
and  defendant  Ashton  Company,  Inc.,  Exhibit  B  in  evidence 
(R  295-296-297))  which  shows  that  the  payments  were  ap- 
plied against  the  invoices  as  instructed." 

With  respect  to  the  first  exhibit,  the  attorney  for  appellees  is 
now^  testifying  that  the  exhibit  as  introduced  in  evidence  was  as 
furnished  to  the  attorney  for  appellees  by  appellant.  There  is  no 
such  testimony  in  the  record. 

On  the  contrary,  Mr.  R.  L.  Henderson,  general  manager  of 
appellant,  on  cross-examination  by  Mr.  Catlin,  testified  (R  221 ) : 

A.  No,  but  let  me  explain  if  I  may.  That  from  our  stand- 
point the  money  that  we  received  from  Construction  Materials 
on  Construction  Materials'  checks  for  Pioneer  Constructors' 
powder  invoices,  from  our  standpoint  we  applied  that  against 
the  balance,  the  entire  balance  of  Pioneer  Constructors. 

Q.  I  don't  want  to  be  argumentative;  that  is  not  in  accord- 
ance with  this  account  then  because  you  will  note,  Mr.  Hender- 
son, that  the  amount  paid  and  shown  as  paid  by  Construction 
Materials  here  have  been  shown  as  being  paying  individual 
invoices,  isn't  that  correa? 

A.     There  are  some  invoices  checked  off  on  those. 


Q.  As  being  paid  by  invoices,  as  being  paid  by  Construc- 
tion Materials? 

A.  There  are  some  checked.  Of  course,  I  don't  know  who 
checked  them.    ( Emphasis  added  by  appellant. ) 

With  respect  to  the  second  exhibit,  Mr.  Henderson's  letter  of 
April  12,  1957  (R  295,  296,  297),  the  statement  which  appel- 
lees apparently  are  referring  to  is: 

''Construction  Materials  Company's  payments  cover  all  ship- 
ments delivered  since  November  1,  1956  with  the  exception  of 
30c  evidently  due  to  an  error  in  adding  the  amounts  of  the  last 
6  invoices." 

This  is  not  a  statement  that  the  payments  made  by  Construc- 
tion Materials  Company  were  credited  on  the  invoices  for  the  ma- 
terial delivered  after  November  1,  1956,  and  as  shown  by  Mr. 
Henderson's  testimony  given  above  there  was  no  intention  to 
do  so  and  it  was  not  done. 

Furthermore,  Hartford  Accident  &  Indemnity  Company  Ex- 
hibit "C"  (R  305),  showing  Apache  Powder  Company's  state- 
ment to  Pioneer  Constructors  dated  December  31,  1956,  shows 
that  the  payment  by  Construction  Materials  Company  on  Decem- 
ber 29,  1956,  of  $4,723.37,  was  credited  as  "Paid  on  Account" 
and  credited  to  the  balance  of  the  account.  Other  monthly  state- 
ments (Plaintiff  Apache's  exhibit  5  in  evidence)  show  similar 
applications  of  the  other  payments  or  credit  memos. 

The  second  thing  which  appellees  contend  conclusively  refutes 
appellant's  assertion  that  it  applied  the  Construction  Materials 
Company  payments  against  the  whole  of  the  Pioneer  Constructors 
account,  is  their  statements  and  citations  of  the  law  with  respect  to 
the  application  of  payments. 

The  basis  of  this  argument  is  appellees'  assumption  that  the 
listing  by  Construction  Materials  Company  on  the  remittance  slips 
attached  to  its  checks  of  the  numbers  of  invoices  issued  to  Pioneer 
Constructors  constituted  "instructions"  to  appellant  to  apply  the 
payment  on  the  invoices  listed. 


Appellees  have  assumed  the  burden  and  must  bear  the  burden 
of  establishing  that  the  listing  of  invoice  numbers  is  sufficient  to 
constitute  an  application  of  the  payment.  This  they  have  failed 
to  do.  They  have  not  even  mentioned  this  important  element  of 
their  claim.  They  also  have  failed  to  mention  and  to  avoid  the 
effect  of  the  fact  that  neither  Pioneer  Constructors  nor  Construc- 
tion Materials  Company  objected  to  appellant's  application  of  the 
payments,  as  shown  by  appellant's  monthly  statements,  on  the 
balance  due  from  Pioneer  Constructors,  or  claimed  that  the  pay- 
ments should  be  applied  to  the  payment  for  materials  furnished 
after  November   1,   1956. 

It  also  should  be  noted  that  Construction  Materials  Company, 
although  claiming  to  be  an  independent  subcontractor  operating 
under  a  new  subcontract,  and  not  responsible  for  the  obligations 
of  Pioneer  Constructors,  never  returned  the  factory  orders,  invoices, 
or  monthly  statements  for  correction,  and  never  objected  to  or 
corrected  the  bills  of  lading  before  receipting  for  the  material. 
These  facts  must  be  considered  in  construing  the  effect  of  its  list- 
ing the  Pioneer  Constructors  invoice  numbers  on  its  check  re- 
mittance slips. 

As  shown  by  the  foregoing,  appellees  have  wholly  failed  to  re- 
fute appellant's  contention  that  appellant  complied  with  the  re- 
quirements of  the  Miller  Act. 

REPLY  TO  ANSWER  TO  ARGUMENTS  II,  III,  AND  IV 

Before  proceeding  with  their  answer  to  Arguments  II,  III,  and 
IV,  appellees  point  out  what  they  contend  are  certain  discrepancies 
in  the  facts  as  set  forth  by  appellant  and  the  facts  as  found  by  the 
lower  court  and  the  actual  testimony  as  appears  in  the  record  of 
the  trial. 

In  their  paragraph  2  on  page  15,  appellees  refer  to  testimony 
of  Paul  Negley,  the  pencilled  notation  made  by  Paul  Negley 
(R  280),  and  the  testimony  of  Paul  A.  Swagerty.  Appellees 
state: 
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"The  position  of  the  notations  on  the  pencilled  slip  and  the 
added  computations  obviously  made  after  the  telephone  call  in 
question  from  Paul  Swagerty  are  of  themselves  of  interest  and 
were  probably  of  great  value  to  the  lower  court  in  determining 
this  particular  fact." 

Appellant  does  not  know  what  appellees  mean  by  that  vague 
innuendo,  but  it  does  know  that  Paul  Negley  directly  and  posi- 
tively stated  (R  243)  that  Paul  A.  Swagerty  told  him  that  Con- 
struction Materials  Company,  Construction  Division,  was  a  divi- 
sion of  Pioneer  Constructors. 

Appellees  further  state: 

"Against  the  testimony  of  Mr.  Negley,  there  is,  in  addition 
to  the  physical  makeup  of  the  notations  above  mentioned,  the 
direct  testimony  of  Paul  Swagerty  denying  they  were  so  informed 
(R249  toR260)." 

Paul  A.  Swagerty  did  testify  that  he  did  not  recall  telling  Paul 
Negley  that  Construction  Materials  Company  was  a  division  of 
Pioneer  Constructors  (R  252),  but  on  cross-examination  he  said 
he  was  not  denying  that  he  did  (R  254). 

In  view  of  Paul  Negley's  direct  and  positive  statement,  not  de- 
nied by  Paul  A.  Swagerty,  and  the  pencilled  note,  appellant  respect- 
fully submits  that  there  is  undisputed  evidence  that  appellant  was 
informed,  in  connection  with  the  request  for  a  change  in  the  bill- 
ing, that  Construction  Materials  Company,  Construction  Division, 
was  a  division  of  Pioneer  Constructors. 

The  fact  that  the  lower  court  did  not  include  such  a  finding  in 
its  findings  Nos.  12  and  16  (R  70,  71,  72),  does  not  warrant  the 
conclusion  that  the  court  actually  found  that  appellant  was  not 
so  informed.  And,  in  any  event,  having  objected  to  finding  No.  12 
on  the  ground  that  it  was  not  a  complete  finding  of  the  material 
facts  required  by  the  undisputed  evidence,  and  having  objected  to 
finding  No.  16  on  the  ground  that  it  was  not  supported  by  the 
evidence  and  was  contrary  thereto,  appellant  respectfully  submits 
that  they  should  be  disregarded  in  this  argument  in  the  light  of 
the  record  of  the  trial. 


In  their  paragraph  3  on  page  15,  appellees  apparently  miss  the 
purpose  and  fail  to  appreciate  the  importance  of  appellant's  Argu- 
ment II. 

The  facts  in  evidence  set  forth  therein,  many  of  which  appellant 
had  no  knowledge  until  March  19,  1957,  or  until  the  taking  of 
the  deposition  of  Harold  Ashton  some  months  later,  were  set  forth 
for  the  express  purpose  of  showing  they  were  such  that  appellant 
was  given  no  reason  to  believe  there  had  been  any  change  in  sub- 
contracts or  subcontractors,  as  it  would  have  been  under  ordinary 
circumstances  with  the  old  management,  personnel,  and  equip- 
ment moving  out  and  the  new  moving  in,  and  the  new  subcon- 
tractor making  new  arrangements  with  suppliers  for  material. 

These  facts  are  very  important  in  considering  the  question 
whether  the  information  appellant  had  was  sufficient  to  put  it  on 
inquiry  and,  if  so,  whether  diligent  inquiry  was  made. 

Appellees  then  proceed  to  deal  directly  with  the  question  of  ap- 
pellant's notice  or  knowledge  and  in  their  paragraph  1  (a  new 
series)  on  page  16  they  emphasize  the  faa  that  Paul  A.  Swagerty 
was  the  person  with  whom  appellant  had  had  almost  exclusive 
contact  in  the  sale  and  shipment  of  material  to  the  Ajo  job,  but 
they  do  not  point  out  that  Paul  A.  Swagerty,  known  to  appellant 
as  the  purchasing  agent  for  Pioneer  Constructors,  did  not  say  he 
was  no  longer  with  Pioneer  Constructors,  or  that  he  then  was 
an  employee  of  Construction  Materials  Company,  or  that  the 
Pioneer  Constructors  subcontract  had  been  terminated  and  a  new 
subcontract  given  to  Construction  Materials  Company.  In  request- 
ing that  the  billing  for  that  order  of  December  4,  1956,  and  fu- 
ture orders  be  made  to  Construction  Materials  Company,  Con- 
struction Division,  Paul  A.  Swagert}^  did  not  say  that  the  work 
had  been  taken  over  by  Construction  Materials  Company  as  of 
November  1,  1956.  He  did  say,  however,  that  Construction  Ma- 
terials Company,  Construction  Division,  was  a  division  of  Pioneer 
Constructors,  which  naturally  led  appellant  to  believe  that  there 
had  been  no  change  in  subcontractors  or  subcontracts. 
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Then  appellees  emphasize  that  in  his  pencilled  note  Paul 
Negley  set  up  the  billing  in  accordance  with  the  request,  but  it 
was  later  changed  by  instructions  from  R.  L.  Hendeson,  appel- 
lant's general  manager.  Appellees  do  not  state  here  that  this 
pencilled  note  also  contained  the  words,  "above  is  division  of 
Pioneer  Constructors,"  or  set  forth  R.  L.  Henderson's  explanations 
for  changing  the  notation  regarding  the  billing  (R  212,  213, 
235).  There  had  been  no  communications  from  the  offices  of 
either  Pioneer  Constructors  or  Construction  Materials  Company; 
appellant  was  not  informed  that  the  Pioneer  Construction  sub- 
contract had  been  terminated  and  a  new  subcontract  given  to 
Construction  Materials  Company;  Construction  Materials  Com- 
pany had  made  no  arrangements  to  obtain  material;  and  it  was 
natural  to  assume  that  appellant  was  still  doing  business  with 
Pioneer  Constructors,  the  parent  company. 

It  is  obvious  from  the  foregoing  that  the  appellees  are  attempt- 
ing to  make  their  case  on  a  sketchy,  unrepresentative  seleaion  of 
the  numerous  pertinent  facts  in  the  record. 

In  paragraph  3  on  page  17,  appellees  again  refer  to  the  re- 
ceipt by  appellant  of  the  check  of  December  29,  1956,  of  Con- 
struction Materials  Company,  without  setting  forth  the  pertinent 
facts  in  connection  therewith,  which  have  previously  been  ex- 
plained. Appellees  also  attach  great  importance  to  R.  L.  Hender- 
son's prior  knowledge  of  Construction  Materials  Company  as  an 
affiliate  of  Pioneer  Constructors,  seeking  thereby  to  charge  him 
with  constructive  notice  of  the  distinct  legal  entities  involved. 
Perhaps,  if  Mr.  Henderson  were  a  lawyer,  it  ought  to  have  oc- 
curred to  him  to  investigate  whether  he  was  dealing  with  separate 
legal  entities,  so  as  to  preserve  his  company's  rights  in  the  event 
of  future  litigation  under  the  Miller  Act.  However,  Mr.  Hender- 
son was  not  a  lawyer,  but  an  ordinary  businessman,  whose  under- 
standing that  Construction  Materials  Company  was  merely  an 
affiliate  of  Pioneer  Constructors  was  later  reaffirmed  by  Paul  A. 
Swagerty's  telephone  statement  to  the  effect  that  the  former  was 
a  division  of  the  latter  company.  Appellees  wholly  fail  to  demon- 
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strate  wherein  Mr.  Henderson's  conclusions  and  assumptions 
were  unreasonable  or  unwarranted;  this  they  cannot  in  fact  do, 
for  it  must  be  borne  in  mind  that  his  conclusions  and  decisions 
were  necessarily  predicated  upon  his  actual  knowledge  at  the  time, 
the  most  significant  of  which  was  that  the  same  people  were  con- 
tinuing to  deal  with  his  company  and  their  sa?ne  equipment  and 
personnel  remained  on  the  jobsite. 

On  pages  17,  18  and,  19,  appellees  cite  some  phases  of  the 
rules  of  law  relating  to  means  of  knowledge  as  notice,  and  nature 
of  facts  exciting  inquiry,  quoting  from  59  Am.  ]ur.,  Section  12, 
page  238  and  39  Am.  Jur.,  Section  15,  page  241.  There  is  no 
purpose  in  again  citing  here  the  other  phases  of  the  rules  of  law 
on  these  subjects  cited  by  appellant  in  its  opening  brief.  As  it  is 
said  in  the  above-mentioned  citation  from  Section  15,  it  is  im- 
possible to  lay  down  a  general  rule  by  which  to  determine  what 
facts  are  sufficient  to  excite  inquiry.  Each  case  must,  to  a  great  ex- 
tent, be  decided  on  its  own  facts.  And  appellees  clearly  indicate 
that,  after  all,  the  faas  in  this  case  determine  the  issues. 

Then,  beginning  on  page  19,  appellees  give  their  summation 
of  the  information,  notice,  or  knowledge  of  appellant  prior  to 
March  19,  1957,  when  appellant  for  the  first  time  was  informed 
of  part  of  the  actual  situation. 

Appellant  in  its  Argument  III  on  pages  29  to  41  of  its  opening 
brief  has  shown  in  detail  the  progressive  development  of  the  situ- 
ation step  by  step,  relating  each  item  of  information  received  to 
situation  then  existing,  and  relating  successive  items  of  informa- 
tion received  and  the  situation  then  existing  to  the  previous  ones. 
Appellant  again  respectfully  submits  to  this  Court  that  this  is  the 
only  fair  and  logical  method  of  proceeding  to  determine  what 
knowledge  or  information  appellant  should  be  charged  with,  and 
in  applying  the  rule  that  notice  is  imputed  only  on  those  facts 
that  are  naturally  and  reasonably  conneaed  with  the  fact  known, 
and  of  which  the  known  fact  or  facts  can  be  said  to  furnish  a 
a  clue,  mentioned  in  appellants'  citation  from  66  C.J.S.,  Notice,  § 
llh(4)  (h),  at  page  646.    Therefore,  with  respect  to  appellees 
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summation  of  facts,  appellant  will  point  out  only  the  most  im- 
portant discrepancies. 

On  page  19  appellees  state  that  on  December  4,  1956,  appel- 
lant had  been  supplying  blasting  material  and  supplies  to  Pioneer 
Constructors  from  June  13,  1956,  on  an  open  account  basis  under 
terms  requiring  payment  in  cash  in  30  days  after  delivery  (R 
218),  and  that  it  had  received  no  payments  whatsoever  on  this 
account  (R  220,  294).  Appellant  does  not  mention  R.  L.  Hen- 
derson's reasonable  explanation  of  this  situation  given  in  his  testi- 
mony (R  224,  228,  229,  230,  231),  detailed  on  page  37  of  ap- 
pellant's opening  brief.  Appellant  contends  that  R.  L.  Hender- 
son aaed  in  this  respect  as  any  reasonably  prudent  businessman 
would  act. 

Appellees  further  state  that  on  December  4,  1956,  appellant 
received  an  order  from  a  different  corporation  with  the  informa- 
tion that  the  balance  of  the  material  should  be  billed  to  that  dif- 
ferent corporation,  Construction  Materials  Company,  Construaion 
Division.  Appellees  do  not  mention  at  this  point  the  other  perti- 
nent facts  about  the  relation  between  the  two  corporations. 

Appellees  again  refer  to  the  purported  phone  call  from  Mel- 
vin  J.  Simmons,  which  has  been  fully  discussed  previously  in  ap- 
pellant's earlier  brief,  and  then  again  refers  to  the  payment  by 
Construction  Materials  Company  on  December  29,  1956,  with- 
out at  this  point  giving  the  other  pertinent  faas  about  it. 

It  is  obvious  that  appellees  here  again  are  attempting  to  make 
their  case  by  selecting  and  correlating  a  few  isolated  facts.  They 
are  making  no  attempt  to  answer  appellant's  arguments  in  a  fair 
and  logical  manner.  And,  appellant  respeafully  submits,  appel- 
lees have  not  refuted  in  any  substantial  way  the  arguments  pre- 
sented by  appellant. 

Then  appellees  greatly  emphasize  the  fact  that  appellant  did 
not  make  one  phone  call,  did  not  write  one  letter,  and  did  nor 
have  one  conversation  with  a  representative  of  either  Pioneer 
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Constructors,  Construction  Materials  Company,  or  Ashton-Mar- 
dian  Company  before  March  19,  1957.  They  make  much  of  the 
point  that  if  appellant  had  done  so  it  would  have  learned  all  the 
actual  and  pertinent  facts. 

Appellant  submits  there  was  no  duty  on  Mr.  Henderson  to  do 
so,  nor  was  his  failure  to  do  so  unreasonable  under  all  the  circum- 
stances then  known  to  him.  The  real  duty  lay  upon  both  Pioneer 
Constructors  and  Construction  Materials  Company  to  frankly  noti- 
fy appellant  of  the  true  circumstances  surrounding  their  relation- 
ship and  their  subcontract  with  Ashton-Mardian  Company.  This 
they  could  so  easily  have  done,  but  for  some  reason  neglected  to 
do,  and  now  it  is  argued  that  they  gave  appellant's  personnel  suf- 
ficient hints  and  clues  to  put  appellant  on  inquiry  and  place  it 
under  a  duty  to  investigate.  The  argument  answers  itself,  but 
we  are  compelled  to  go  further. 

Appellees  failed  to  set  forth  R.  L.  Henderson's  reasonable  ex- 
planations for  not  phoning  or  calling  one  of  these  companies, 
and  again  here  appellant  contends  that  Mr.  Henderson,  under  the 
circumstances,  acted  as  a  prudent  businessman. 

Furthermore,  in  this  connection,  appellees  neglect  to  mention 
or  consider  the  facts  that  Paul  A.  Swagerty,  the  purchasing  agent, 
and  Melvin  J.  Simmons,  the  secretary  and  office  manager,  of  Con- 
struction Materials  Company,  apparently  desirous  of  obtaining 
material  on  the  credit  of  Pioneer  Constructors,  did  not  in  their 
phone  calls  inform  appellant  that  the  Pioneer  Constructors  sub- 
contract had  been  terminated,  and  that  Construction  Materials 
Company  was  acting  as  a  new  and  independent  subcontractor  un- 
der a  new  subcontraa  from  Ashton-Mardian  Company.  In  the 
light  of  these  circumstances,  and  Paul  A.  Swagerty 's  statement 
that  Construction  Materials  Company,  Construaion  Division,  was 
a  division  of  Pioneer  Constructors,  appellees*  assumption  that  ap- 
pellant could  have  learned  the  actual  and  pertinent  facts  from 
Pioneer  Constructors,  of  which  Melvin  J.  Simmons  was  formerly 
an  officer  and  office  manager,  and  Construction  Materials  Com- 
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pany,  is  not  justified.  And  R.  L.  Henderson  adequately  explained 
(R  228,  229)  why  he  did  not  contact  Ashton-Mardian  Company. 

Then  appellees  contend  that  appellant  admitted  that  the  in- 
formation it  had  received  caused  it  to  give  consideration  to  its  fu- 
ture course  of  dealing  on  the  Ajo  job  and  that,  therefore,  the  real 
question  is  not  whether  appellant  had  sufficient  information  or 
notice  to  put  it  on  inquiry,  but  whether  it  used  due  diligence  in 
making  its  inquiry. 

In  this  connection  appellant  accepts  and  adopts  appellees'  quo- 
tation from  66  CJ.S..  Notice,  Section  lib  (2),  page  643,  which  is 
corollary  to  appellant's  quotation  from  66  CJ.S.,  Notice,  Section 
llh  (4)  (h),  page  646,  which  states  that  if  a  person  aaually  makes 
due  inquiry  into  the  circumstances  and  fails  to  discover  the  exist- 
ence of  any  rights  in  conflia,  he  is  to  be  regarded  as  having  aaed 
bona  fide  and  without  notice  of  the  fact. 

Appellant  has  covered  this  point  thoroughly  in  its  Argument 
III  on  pages  29  to  41  of  its  opening  brief,  and  here  will  only 
show  some  of  the  discrepancies  and  shortcomings  of  appellees' 
attempt  to  refute  the  facts  and  arguments. 

Beginning  at  the  bottom  of  page  19,  appellees  state: 

"Mr.  Henderson,  General  Manager  of  the  appellant,  stated 
that  all  that  he  did  was  consider  the  matter,  discuss  the  situa- 
tion with  his  accounting  department  and  also  have  his  repre- 
sentatives in  the  field  see  if  the  job  was  progressing  without 
interruption  (R234)." 

This  certainly  is  a  misrepresentation  of  the  faas.  In  the  first 
place,  the  accounting  department  kept  a  check  to  determine 
whether  the  factory  orders  (R  191),  the  invoices,  and  the 
monthly  statements  (R  197),  which  were  addressed  and  mailed 
to  Pioneer  Constructors,  were  returned  for  correaion,  and  whether 
the  bills  of  lading  were  receipted  in  the  name  of  Pioneer  Con- 
structors (Plaintiff  Apache's  exhibit  4  in  evidence).  None  of  the 
factory  orders,  invoices,  and  monthly  statements  were  returned 
for  correaion,  and  all  of  the  bills  of  lading  were  receipted  for  in 


15 

the  name  of  Pioneer  Constructors.  As  shown  by  Defendant  Hart- 
ford's exhibits  B,  C,  D,  and  E  in  evidence,  and  Defendant  Hart- 
ford's exhibits  F,  G,  and  I  in  evidence,  which  contain  the 
Pioneer  Constructors  invoice  numbers,  and  also  as  shown  by  the 
testimony  of  Melvin  J.  Simmons  (R  151),  the  factory  orders, 
invoices,  and  monthly  statements  were  delivered  to  Construction 
Materials  Company. 

In  the  second  place,  the  periodic  inspections  by  the  Apache 
Powder  Company  field  men  disclosed,  not  only  that  the  work  was 
progressing  without  interruption,  but  that  it  was  being  carried  on 
under  the  same  management,  with  substantially  the  same  person- 
nel, and  with  substantially  the  same  equipment  (R  215),  and 
that  nothing  occurred  in  connection  with  the  progress  of  the 
work  to  raise  any  question  as  to  whether  or  not  there  had 
been  a  change  in  subcontractors  and  subcontracts. 

Furthermore,  in  spite  of  the  fact  that  Apache  Powder  Company 
continued  to  address  and  mail  its  factory  orders,  invoices,  and 
monthly  statements  to  Pioneer  Constructors,  and  to  ship  the  ma- 
terial to  Ajo  under  bills  of  lading  addressed  to  and  prepared  for 
receipt  by  Pioneer  Constructors,  neither  Paul  A.  Swagerty  (R 
255)  nor  anyone  else  again  asked  that  the  billing  be  changed. 

All  of  these  facts,  and  others  marshalled  in  appellant's  opening 
brief,  are  material  and  important  to  the  question  of  whether  ap- 
pellant used  due  diligence  in  making  its  inquiry.  And  these, 
coupled  with  the  testimony  of  R.  L.  Henderson  (R  228,  229) 
relating  to  the  caution  he  must  use  because  he  was  in  a  competitive 
position  with  other  suppliers,  conclusively  show  that  appellant 
aaed  as  a  prudent  businessman  under  the  circumstances. 

Appellees  point  out  that  the  lower  court  found  as  a  faa  that 
appellant  did  not  act  with  ordinary  prudence  in  making  an  investi- 
gation under  the  circumstances.  In  reply,  appellant,  who  made 
this  finding  one  of  its  grounds  for  appeal,  respectfully  submits  that 
it  has  conclusively  shown  it  is  not  supported  by  the  evidence  and 
is  contrary  thereto,  and  is  clearly  erroneous. 
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REPLY  TO  ANSWER  TO  ARGUMENT  V 

Appellees  admit  that  the  cases  cited  by  appellant  in  this  argu- 
ment are  without  doubt  the  law  on  the  subject  insofar  at  least  as 
they  authorize  a  liberal  construction  of  the  statute,  but  point  out, 
in  a  quotation  from  Boivden  v.  United  States  For  the  Use  of  Mal- 
loy,  CCA.  9th  dr.,  1956,  239  F.2d  372,  377,  that  it  was  the  in- 
tent of  Congress  to  fix  a  time  limit  after  which  the  prime  contractor 
could  make  payment  to  the  subcontractor  with  certainty  that  he 
would  not  thereafter  be  faced  by  claims  of  those  who  had  supplied 
material  to  the  subcontractor. 

Aside  from  the  question  of  the  sufficiency  of  the  notice,  treated 
under  Argument  VI,  appellant  here  points  out  that  Ashton- 
Mardian  Company  had  actual  notice  within  less  then  ninety  (90) 
days  after  the  actual  termination  of  the  Pioneer  Constructors  sub- 
contract, and  many  months  before  final  payment  to  Pioneer  Con- 
structors was  required,  of  Apache  Powder  Company's  claim.  Ash- 
ton-Mardian  Company  agreed  to  the  termination  of  the  Pioneer 
Constructors  subcontract  in  the  latter  part  of  November,  1956, 
but  actually  did  not  terminate  it  until  January  8,  1957,  and  received 
oral  notice  on  March  19,  1957,  of  Apache  Powder  Company's 
claim. 

Thus,  within  the  time  limit  fixed  by  Congress,  appellees  were 
actually  protected  against  a  double  claim,  and  are  seeking  by  means 
of  a  legal  technicality  to  avoid  payment  of  Apache  Powder  Com- 
pany's claim. 

REPLY  TO  ANSWER  TO  ARGUMENT  VI 

Appellees  state  that  the  question  involved  under  this  argument 
is  actually  twofold  in  nature,  and  then  proceed  to  state  two  ques- 
tions and  unqualifiedly  answer  each  with  a  no.  Neither  is  complete 
and  the  two  taken  together  fail  to  consider  the  pertinent  facts.  The 
question  should  be  stated  as  follows: 

Is  specific  and  unquestioned  oral  notice  given  by  a  supplier  to  the 
prime  contractor  of  the  suppHcr's  claim  against  the  subcontractor 
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sufficient  under  the  Miller  Act  if  such  notice  is  given  within  ninety 
(90)  days  after  the  deHvery  of  the  last  of  the  material  to  the  sub- 
contractor, and  if  there  is  written  unquestioned  evidence  of  the 
receipt  of  the  oral  notice  by  the  prime  contractor? 

Appellees  state  that  appellant  is  urging  the  Court  to  overrule  its 
own  decision  in  the  case  of  Bowden  v.  United  States  For  the  Use  of 
Malloy,  supra,  and  follow  the  earlier  decision  of  the  Fifth  Circuit 
in  the  case  of  Houston  Fire  and  Casualty  Insurance  Company  v. 
United  States  For  the  Use  of  Trane  Company,  CCA.  5  th  Cir., 
1954,  217  F.2d  727. 

This  is  not  correct.  Appellant  is  urging  this  Court  to  distinguish 
the  rulings  in  the  Bowden  case,  in  which  the  question  of  oral  notice 
was  not  involved,  in  the  light  of  the  rulings  necessary  to  that  case 
and  the  facts  in  the  present  case,  and  to  follow  the  decision  in  the 
Houston  case,  giving  due  consideration  to  the  liberal  interpretation 
in  Fleisher  Engineering  &  Construction  Co.  v.  United  States  For 
Use  and  Benefit  of  Hallenheck,  N.Y.  1940,  61  S.Ct.  81,  311  U.S. 
15,  85  L.Ed.  12,  14;  Liebman  v.  United  States  For  Use  of  Califor- 
nia Electric  Supply  Co.,  CCA.  9th  Cir.,  1946,  153  F.2d  350,  352; 
Hawaii  v.  Mankichi,  190  U.S.  197,  213,  23  S.Ct.  787,  47  L.Ed. 
1016,  1021;  and  Coffee  v.  United  States  for  Use  and  Benefit  of 
Gordon,  CCA.  5th  Cir.,  1946,  157  F.2d  968,  969;  all  cited  in 
appellant's  opening  brief. 

As  appellant  pointed  out  in  its  opening  brief,  the  writing  re- 
ferred to  in  the  Bowden  case  was  sent  by  the  subcontractor  to  the 
prime  contractor,  and  the  supplier  had  given  no  notice,  oral  or 
written,  to  the  prime  contractor.  Furthermore,  the  Court  pointed 
out  that  nothing  in  the  letter  informed  the  prime  contractor  that 
the  supplier  expected  the  prime  contractor  to  pay  the  bill.  Thus, 
the  fact  situation  in  the  Bowden  case  can  be  clearly  distinguished 
from  the  fact  situation  in  this  case,  and  Judge  Walsh  clearly  based 
his  decision  on  the  facts  ( 1 )  that  there  was  no  notice,  oral  or 
written,  from  the  supplier  to  the  prime  contractor,  and  (2)  that 
nothing  in  the  letter  informed  the  prime  contractor  that  the  sup- 
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plier  expected  the  prime  contractor  to  pay  the  bill.  Therefore,  the 
decision  in  the  Bowden  case  should  not  control  the  decision  in  this 
case  where  ( 1 )  there  is  specific  and  unquestioned  evidence  of  the 
giving  of  the  oral  notice  by  the  supplier  to  the  prime  contractor, 
(2)  there  is  written  unquestioned  evidence  of  the  receipt  of  the 
oral  notice  by  the  prime  contractor,  and  ( 3 )  no  question  exists  as 
to  the  sufficiency  of  the  notice. 

Appellees  state  they  believe  this  Court  in  the  Bowden  case  mis- 
construed the  Coffee  case,  since,  as  they  say,  the  Coffee  case  did  not 
hold  that  written  notice  to  the  prime  contractor  was  unnecessary. 
What  happened  is  that  in  the  Coffee  case  the  court  said  (157  F.2d 
968,969): 

"Written  notice  is  required  to  prevent  misunderstanding  and  to 
afford  certain  evidence  of  the  communication.  The  provisions 
for  service  afford  means  of  making  certain  the  fact  of  notice 
given,  or  of  making  a  good  service  where  the  contractor  can  not 
be  reached  personally." 

And  this  Court  in  the  Bowden  case,  in  Note  9,  cited  the  Coffee  case 
in  support  of  its  statement  (239  F.2d  572,  577)  that: 

"The  giving  of  the  written  notice  specified  by  the  statute  is  a 
condition  precedent  to  the  right  of  a  supplier  to  sue  on  the  pay- 
ment bond;  the  writing  must  be  sent  or  presented  to  the  prime 
contractor  by  or  on  the  authority  of  the  supplier;  and  the  writing 
must  inform  the  prime  contractor,  expressly  or  by  implication, 
that  the  supplier  is  looking  to  the  contractor  for  payment  of  the 
subcontractor's  bill." 

The  decisions  in  the  Bowden  and  Coffee  cases  can  be  recon- 
ciled. Each  required  a  notice  from  the  supplier  to  the  prime  con- 
tractor. Each  required  a  writing  to  afford  certain  evidence  of  the 
communication.  And,  although  the  Bowden  case  requires  that  "the 
writing  must  be  sent  or  presented  to  the  prime  contractor  by  or  on 
the  authority  of  the  supplier,"  this  obviously  was  prescribed  to  rule 
out  the  notice  in  the  Bowden  case  which  was  from  the  subcon- 
tractor to  the  prime  contractor,  not  from  the  supplier  to  the  prime 
contractor.    If  the  word,  "notice,"  had  been  used  instead  of  the 
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word,  "writing,"  there  would  have  been  no  difference  in  the  rulings, 
and  appellant  submits  there  is  no  essential  difference  in  the  rulings. 

On  page  25,  appellees  state  that  in  the  Bowden  case  the  claimant 
on  numerous  occasions  notified  the  prime  contractor  of  the  claim 
and  numerous  conferences  were  held  in  attempts  to  obtain  pay- 
ment. This  is  correct,  but  these  notices  and  conferences  were  before 
the  subcontract  was  completed  and  before  the  last  payment  by  the 
subcontractor  to  the  claimant.  Thus,  appellees'  reasoning  on  this 
point  is  fallacious. 

Appellee  calls  attention  to  the  fact  that  the  Court  in  the  Bowden 
case,  in  Note  10,  called  attention  to  the  Houston  case,  but  did  not 
consider  the  case  soundly  decided  and,  accordingly,  did  not  follow 
it.  However,  it  is  obvious  that  this  comment  was  made  because,  in 
the  Bowden  case,  the  notice  was  not  given  by  the  supplier  to  the 
prime  contractor,  and  under  that  circumstance  it  could  not  well 
follow  the  Houston  case. 

Then  appellees  attempt  to  show  that  the  oral  notice  to  the  prime 
contractor  on  March  19,  1957,  was  not  given  within  ninety  (90) 
days  after  the  last  of  the  material,  furnished  to  Pioneer  Con- 
structors, was  delivered  on  the  job.  They  point  out  that  the  lower 
court  found  that  the  last  of  the  material  furnished  to  Pioneer  Con- 
structors and  used  by  it  was  delivered  prior  to  November  4,  1956, 
and,  in  any  event,  prior  to  December  4,  1956. 

However,  the  lower  court  found  that  Pioneer  Constructors  ceased 
work  on  October  31,  1956  (Finding  10;  R  69,  70),  and  that  on 
January  8,  1957,  the  subcontract  of  Pioneer  Constructors  was  form- 
ally terminated  (Finding  11;  R  70).  How,  then,  could  it  find  that 
material  delivered  from  November  1,  1956,  to  December  4,  1956, 
when  Construction  Material  Company  was  performing  the  work, 
was  furnished  to  and  used  by  Pioneer  Constructors,  without  finding 
that  material  delivered  from  December  5,  1956,  to  January  8, 
1957,  also  was  furnished  to  and  used  by  Pioneer  Constructors.  The 
lower  court's  findings  on  the  subject  are  clearly  erroneous.  It  ap- 
parently was  confusing  the  dates  with  respect  to  Pioneer  Con- 
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structors'  responsibility  and  liability  on  the  job  under  its  contract, 
with  the  dates  with  respect  to  notice  which  it  imputed  to  appellant. 

Appellant  respectfully  submits  that,  without  regard  to  any  notice 
or  knowledge  it  may  have  had,  Pioneer  Constructors  was  the  sub- 
contractor on  the  job  until  January  8,  1957;  the  Construction  Ma- 
terials Company  subcontract  was  not  executed  and  delivered  until 
that  date;  Ashton-Mardian  Company  held  Pioneer  Constructors 
responsible  until  that  date;  and  Ashton-Mardian  Company  with- 
held payments  to  Construction  Materials  Company  until  after  that 
date,  when  its  bond  was  furnished.  (R  123,  126)  There  was  a  de- 
livery to  the  Ajo  job  on  December  20,  1956,  that  delivery  was  the 
last  one  before  January  8,  1957,  and  the  oral  notice  on  March  19, 
1957,  was  within  ninety  (90)  days  from  that  delivery. 

CONCLUSION 

Appellant  respectfully  submits  that  appellees  have  failed  to  re- 
fute the  facts  and  arguments  presented  by  appellant  in  each  of  the 
three  separate  and  different  cases  presented  by  appellant  in  its 
opening  brief,  under  each  of  which  appellant  is  entitled  to  judg- 
ment. 

Therefore,  judgment  for  the  prime  contractor  and  its  surety 
should  be  reversed,  and  the  District  Court  should  be  ordered  to 
enter  judgment  against  them  and  in  favor  of  appellant. 

Respectfully  submitted, 

EVANS,  KITCHEL  &  JENCKES 

By  ALFRED  B.  CARR 

RALPH  J.  LESTER 

Attorneys  for  Appellant 
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111    the    United     States    District    Court    for    tho 
Northern  District  of  California,  Southern  Division 

Civil  Acton  No.  :^58()7 

OLETA  STORY, 

Plaintiff, 
vs. 

JEAN  DOBLER,  FIRST  DOE,  SECOND  DOE 
and  THIRD  DOE, 

Defendants, 

COMPLAINT  FOR  DAMAGES 

(Personal  Injuries) 

Plaintiff  complains  of  defendants,  and  each  of 
them,  and  for  cause  of  action  alleges: 

I. 

That  she  is  a  citizen  of  the  State  of  California 
and  the  defendant  Jean  Dobler  is  a  citizen  of  the 
State  of  Texas.  The  matter  in  controversy  exceeds, 
exclusive  of  interest  and  costs,  the  sum  of  Three 
Thousand  Dollars. 

II. 

That  plaintiff*  is  ignorant  of  the  true  names  of 
the  j)arties  sued  herein  as  First  Doe,  Second  Doe 
and  Third  Doe,  and  she  asks  leave  of  the  Court 
that  vv^hen  the  true  names  are  made  knovni  to  her 
that  she  be  permitted  to  insert  the  true  names  herein 
with  appropriate  allegations  in  place  of  said  ficti- 
tious names  used  herein. 
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III. 

That  on  October  2,  1955,  at  approximately  9:00 
a.m.,  on  a  public  highway,  U.  S.  Highway  101,  at 
its  intersection  with  Sir  Francis  Drake  Boulevard, 
in  Marin  County,  California,  the  defendant  Jean 
Dobler  so  carelessly  and  negligently  operated  a  cer- 
tain 1955  Chevrolet  two-door  sedan  automobile  so 
as  to  cause  it  to  be  driven  against  a  certain  1953 
Dodge  tw^o-door  sedan  in  which  plaintiff  was  riding 
as  a  guest  passenger. 

IV. 

That  at  all  times  herein  mentioned  the  defendant 
Jean  Dobler  was  driving  and  operating  the  vehicle 
aforesaid  with  the  consent  and  permission  of  the 
true  owners,  Jean  Dobler,  First  Doe  and  Second 
Doe. 

V. 

That  as  a  direct  and  proximate  result  of  the  care- 
lessness and  negligence  of  the  defendants,  and  each 
of  them,  plaintiff  01  eta  Story  sustained  severe  per- 
sonal injuries,  to  wit :  a  severe  injury  to  the  neck  and 
back,  a  severe^  head  injury,  gi'cat  and  severe  nervous 
shock  and  great  and  severe  physical  and  mental 
pain  and  suffering;  and  plaintiff  is  informed  and 
believes,  and  upon  such  information  and  lielief 
alU^ges,  that  these  injuries  are  of  a  j)ermanent  na- 
tnr(*;  all  to  plaintiff's  genc^ral  damages  in  th(» 
amount  of  $50,000.00. 

VI. 

That  as  a  further  direct  and  proximate  result  of 
the  carlessness   and   ne^'liuence   of  the   defendants. 
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and  eacli  of  them,  plaint  ill'  Oleta  Story  lias  incurred 
necessary  medical  expenses  for  the  caic  and  treat- 
ment of  said  injuries,  and  will  continue  tn  incur 
medical  expenses  for  a  loni;'  pei'iod  of  time  in  tlic 
future;  that  plaintiff'  does  not  know  the  amount 
of  these  expenses  at  the  present  time,  and  she  prays 
leave  that  when  the  same  become  made  known  to 
her  she  may  be  permitted  to  amend  her  complaint 
to  insert  the  same  with  a.pproy3riate  allegations. 

VII. 

That  as  a  further  direct  and  proximate  result  of 
the  carelessness  and  negligence  of  the  defendants, 
and  each  of  them,  plaintiif  Oleta  Story  has  incuiTed 
loss  of  earnings  and  impairmiMit  of  earning  capac- 
ity which  at  the  present  time  is  unknown  to  j)lain- 
tiff,  and  she  asks  leave  of  the  Court  that  when  the 
same  become  known  to  her  that  she  be  permitted 
to  amend  her  complaint  with  api)7'opriate  all{\ga- 
tions. 

As  and  for  a  Second,  Separate  and  Indei)endent 
Cause  of  Action,  Comes  Now  the  Plaintiff  and 
Complains  of  Defendants  Above  Named,  and 
Each  of  Them,  and  Alleges: 

I. 

Incorporates  herein  by  reference  as  fully  as 
though  set  forth  at  length,  the  allegations  contained 
in  paragraphs  I,  II,  III,  V,  YI  and  VII  of  the 

first  cause  of  action. 
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II. 
That   at   all    times   herein   mentioned   defendant 
Jean  Dobler  was  the  agent  and  servant,  and  acting 
within  the  eonrse  of  her  employment  of  her  em- 
ployer, Third  Doe. 

Wherefore,  plaintiff  prays  judgment  against  de- 
fendants, and  each  of  them,  as  follows: 

1.  General  damages  in  th(^  sum  of  $50,000.00; 

2.  Special  damages  for  niedieal  expenses  accord- 
ing to  ])roof; 

3.  Loss  of  earnings  and  iin])aivinent  of  earning 
capacity  as  ])roved; 

4.  Costs  of  suit; 

5.  Snch   other  and   further  relief  as  the   Court 
may  deem  just. 

/s/  JOSEPH  F.  LEWIS, 

Attorney  for  Plaintiff. 
Duly  verified. 

[Endorsed]  :     Filed  September  27,  1956. 


[Title  of  District  Court  and  Cause.] 

xVNSWER 

Comes  now  the  defendant  Jean  DobU^r,  and  in 
answer  to  the  complaint  of  the*  plaintiff'  on  file 
hei-eiii,  admits,  denies  and  alleu'es: 


I 


01(1(1  S/(, 


>•// 


T. 

Denies  each  and  cNcry  all(\i;ati(Hi  (•(nilaincd  in 
Paragraphs  niiiiibcicd  111,  \\\  \\  V\  .ind  \' I  I  .d' 
plaintiff's  Hvst  allei^ed  cause  oi*  action;  and  fiiithci' 
answering  the  allegations  contained  in  Paramaph 
nnmbered  V,  s])eeifically  denies  tliat  the  plaintiff 
was  damaged  in  the  sum  of  5i<50,000.()(),  oi-  in  an\ 
other  sum,  or  at  all. 

IT. 

Answering  the  allegations  contained  in  Paragiaph 
niunbered  I  of  plaintiff* 's  second  alleged  cause  of 
action,  answering  defendant  repeats  and  realleges 
each  and  every  admission,  denial  and  allegation 
hereinabove  contained  with  reference  thereto. 

Til. 

Denies  each  and  every  allegation  contained  in 
Paragraph  numbered  II  of  plaintiff* 's  second  alleged 
cause  of  action. 

As  and  for  a  Second,  Separate  and  Distinct  Deicnse, 
Answering  Defendant  Alleges : 

I. 

That  on  the  29th  day  of  November,  1955,  the  plain- 
tiff for  valuable  consideration,  released  the  defend- 
ant from  all  liability  to  the  plaintiff  on  any  and  all 
claims  of  the  plaintiff  against  the  defendant  which 
existed  at  the  time  of  the  said  release,  or  which 
might  thereafter  arise  against  the  defendant  from  or 
on  account  of  anything  done  by  the  defendant  prior 
to  the  date  of  the  said  release,  and  including  the 
alleged  claim  set  forth  in  the  complaint. 
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As  and  for  a  Third,  Separate  and  Distinct  Defense 
to  Both  Causes  of  Action,  and  for  the  Defense 
of  Contributory  Negligence,  Answering  Defend- 
ant Alleges: 

I. 
That  plaintiff  was  herself  negligent  and  careless 
in  and  about  the  matters  referred  to  in  her  said 
complaint,  and  that  said  negligence  and  carelessness 
on  the  ])art  of  the  plaintiff  proximately  contributed 
to  aiid  was  a  proximate  contributing  cause  of  h(^r 
damage,  if  any. 

As  and  for  a  Fourtli,  Se])arate  and  Distinct  Defense 
to  Both  Causes  of  Action,  and  for  the  Defense 
of  Unavoidable  Accident,  Answering  Defendant 
Alleges : 

I. 
That  the  injuries  and  damages  sustained  by  ])lain- 
titt*,  if  any,  at  the  time  and  place  of  said  accident, 
were  the  direct  and  proximate  result  of  an  imavoid- 
able  accident,  or  mere  misadventure  without  negli- 
gence on  the  part  of  this  defendant. 

Wherefore,  answering  defendant  prays  that  j)lain- 
tift*  take  nothing  by  reason  of  her  complaint  on  file 
herein,  together  with  the  costs  and  disbursements  of 
this  action,  and  for  such  other  and  further  relief  as 
to  the  Court  may  seem  just  and  proper. 

/s/  ().  VINCENT  BRUNO, 

Attorney  for  Said  Defendant. 

Affidavit  of  scavice  by  mail  attached. 
[Endorsed] :     Filed  November  19,  1956. 
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Stiitc  of  Caliloi'iiia, 
County  of  Santa  Clara — ss. 

O.  VincoTit  Ri'iiiK^  heinu"  fii'st  duly  swofii,  de- 
poses and  says : 

Tliat  hr  is  the  attorney  for  Jean  Doblei-,  the 
answerini>-  defendant  in  the  abovc^-entitled  aetion; 
that  he  has  read  the  foregoing-  AnswcM*  aiid  knows 
tlie  contents  thereof;  that  the  same  is  true  of  his  own 
know]ed.U'(\  except  as  to  matters  therein  allei^^ed  on 
infoT'ination  and  belief,  and  as  to  those,  that  he  be- 
lieves it  to  be  trne;  that  the  reason  this  verification 
is  made  by  your  deponent  is  that  the  answering  de- 
fendant is  ontside  the  comity  whei'c*  said  attorney 
has  Jiis  offices. 

/s/  O.  VINCENT  BETTNO. 

Subscribed  and  sworn  to  before  me  this  15th  day 
of  November,  1956. 

[Seal]        /s/  JANE  M.  WISE, 
Notary  Public  in  and  for  the  County  of  Santa  Clara, 
State  of  California. 


[Title  of  District  Court  and  Cause.] 

FINDINGS    OF    FACT,    CONCLUSIONS    OF 
LAW  AND  JUDGMENT 

The  above-entitled  cause  came  on  regularly  for 
trial  on  December  30,  1957,  and  again  on  January 
31,    1958,   in   the    above-entitled  Court,   before   the 
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Honorable  0.  D.  Hamlin,  presiding  without  a  jury, 
plaintiff  appearing  in  person  and  by  her  attorney, 
William  J.  Fernandez,  and  defendant  appearing  by 
her  attorney,  O.  Vincent  Bruno,  and  evidence,  both 
oral  and  documentary,  having  been  introduced,  and 
said  Cause  having  been  submitted  to  the  Court,  the 
Court  makes  its  findings  of  fact  as  follows : 

Findings  of  Fact 

I. 

That  at  the  commencement  of  the  within  action, 
plaintiff  was  a  citizen  of  the  State  of  California  and 
defendant,  Jean  Dobler,  was  a  citizen  of  the  State 
of  Texas. 

II. 

That  on  October  2,  1955,  at  approximately  9:00 
o'clock  a.m.,  on  a  public  highway,  to  wit:  U.  S. 
Highway  101  at  its  intersection  with  Sir  Francis 
Drake  Boulevard,  in  Marin  County,  California,  the 
defendant  Jean  Dobler  negligently  and  carelessly 
operated  her  1955  Chevrolet  2-door  sedan,  so  as  to 
cause  it  to  strike  the  rear  end  of  a  1955  Chevrolet 
coupe  in  which  plaintiff  was  riding  as  a  guest 
I)assenger. 

TIT. 

That  as  a  dir(^ct  and  proximate  result  of  the  ('ar(^- 
lessness  and  negligence  of  the  defendant,  Jean  I)ob- 
hn*,  th(^  plaintiff,  Oleta  Story,  sustained  injuries  to 
her  body,  including  injury  to  her  n(M*k,  nei'vous 
shock  and  |)hysi('al  and  mental  ])ain  and  snffc^ring, 
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all  1()  ])laintiff's  general  damage  \n  tlie  arnoimt   of 
$2400.00. 

TV. 

That  plaintiff,  Oleta  Story,  has  incurred  necessary 
medical  expenses  for  the  care  and  treatment  of  the* 
injuries  mentioned  in  the  paragraph  above  in  the 
sum  of  $265.00. 

V. 

That  at  the  time  that  the  plaintiff'  signed  a  release 
of  all  claims,  releasing  defendant  from  all  liability 
for  tli(^  accident  of  October  2,  1955,  the  pininliff  did 
not  know  or  understand  that  the  release  signed  by 
her  covered  her  claim  for  personal  injuries,  and  that 
the  X^l^iii^iff  believed  that  at  the  time  she  signed  the 
release  she  was  releasing  only  her  claim  for  property 
damage  to  her  1955  Chevrolet  automobile,  owned 
jointly  by  plaintiff  and  her  husband. 

VI. 

That  plaintiff*  was  not  herself  negligent  and  care- 
less in  and  about  the  matters  referred  to  in  her 
complaint  on  file  herein. 

VII. 

That  the  injuries  and  damages  sustained  by  plain- 
tiff were  not  the  direct  and  proximate  result  of  an 
imavoidable  accident  or  mere  misadventure. 

Conclusions  of  Law^ 

I. 

That  this  Court  has  jurisdiction  over  all  the 
parties  to,  and  the  subject  matter  of,  this  action. 
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II. 

That  the  release  signed  by  the  ph^intiflf  did  not 
bar  reeovery  by  her  in  this  action. 

III. 
That  the  plaintiff  is  entitled  to  judgment  against 
the  defendant  for  the  sum  of  $2400.00  general  dam- 
ages :  $265.00  special  damages ;  and  costs  of  suit. 

Dated:     March  24,  1958. 

/s/  O.  D.  HAMLIN, 

United  States  District  Judge. 

Lodged  March  10,  1958. 
[Endoi^ed] :     Filed  March  25,  1958. 


In  the  United  States  District  Court  for  the  Northern 
District  of  California,  Southern  Division 

File  No.  35867 


OLETA  STORY, 

vs. 
JEAN  DOBLER,  et  al.. 


Plaintiff, 


Defendants. 

JUDGMENT  ON  FINDINGS 

The  above-entitled  Cause  came  on  regularly  for 
trial, William  J.Fernandez  appearing  as  coimsel  for 
plaintiff,  and  O.  A^incent  Bruno  appearing  for  the 
defendant.  A  trial  by  jury  having  been  exj)ressly 
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waived,  the  cause  was  tried  before  the  Couii  sitting 
without  a  jury,  whereui>on  witnesses  on  the  part  of 
jilaiutiff  and  defendants  were  duly  swoni  and  ex- 
amined, and  the  evidence  being  closed,  causes  sub- 
mitted thereon,  and  the  Coui-t  made  its  findings  and 
decisions  in  writing  as  follows:  The  Court  finds  that 
the  jjlaintiff  did  not  know  or  understand  that  the 
release  signed  by  her  covered  her  claim  for  pei-sonal 
injuries;  the  Court  further  finds  that  plaintifif  is  en- 
titlf  d  to  judgment  against  defendant  Jean  Dobler 
in  the  sum  of  $2,665.00  and  costs  of  suit.  Said  find- 
ings have  been  filed  by  the  Court  and  it  has  been 
ordered  that  judgment  be  entered  in  accordance 
therf^with.  Wherefore,  by  reason  of  the  law  and  the 
findings  aforesaid, 

It  Is  Hereby  Ordered  that  plaintiff  Oleta  Stoiy 
do  have  and  recover  from  defendant  Jean  Dobler  the 
sum  of  $2,665.00  together  with  costs  of  suit  in  the 

sum  of  

Dated :  This  24th  day  of  March,  1958. 

/s/  O.  D.  HA^n.IX. 

Judge. 

Lodged  February  26,  1958. 

[Endorsed] :     Filed  and  entered  March  25,  1958. 
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[Title  of  District  Court  and  Cause.] 

NOTICE    OF    MOTION    AND    MOTION    FOR 
NEW  TRIAL 

To:  Oleta  Story,  Plaintiff,  and  to  Lewis,  Scher  & 
Fernandez,  Her  Attorneys: 

You,  and  Each  of  You,  \Yill  Please  Take  Notice 
that  on  the  10th  day  of  April,  1958,  at  the  hour  of 
9:30  oV-lock  a.m.,  in  the  forenoon  of  said  day,  or  as 
soon  thereafter  as  counsel  can  b(^  h(^ard,  the  defend- 
ant will  move  his  Honor,  Judge  O.  D.  Hamlin,  in  his 
courtroom  in  the  Ignited  States  District  Court  of 
the  Northern  District  of  California,  Southern  Di- 
vision, at  th(^  court  house  in  the  City  and  County  of 
San  Francisco,  State  of  California,  for  an  ordc^r 
vacating  the  judgment  on  findings  heretofore  filed 
herein  under  date  of  March  25,  1958,  and  for  a  fur- 
ther order  granting  a  new  trial  to  the  defendant 
above  named,  and  for  such  other  order  or  orders  as 
may  seem  just  and  proper. 

This  motion  will  be  based  upon  the  files,  records 
and  transcripts  of  testimony  taken  in  this  action, 
upon  all  the  proceedings  heretofore  had  herein,  and 
upon  the  grounds  that: 

1.  That  the  Court  was  manifestly  in  error  in 
alleging  as  it  appears  from  its  written  opinion  upon 
wliieh  it  rested  its  final  determination  that  said  re- 
l(»ase  signed  by  said  plaintiff  was  not  a  hnv  to  any 
recovery  herein. 

2.  That  the  findings  are  against  the  evidence. 
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3.  That  the  (in(liiiL;s  arc  ai;ain.st  iIr'  law. 

4.  That  the  Coiii't  vv\vi\  m  tiiidiim-s  of  fact  that 
the  Court  herein  had  jurisdictioii  of  tlie  niattcr. 

o.     That  tlie  Court  (U'red  in  enteriiiu"  .ju(l<riii<'nt  h.r 
tile  ])laiiititf. 

Dated :     This  31st  day  of  Mareli,  1958. 

/s/  O.  VINCENT  BRUNO, 

Attorney  for  Said  DefeTidant. 

Affidavit  of  service  by  mail  attached. 
[Endorsed]:     Filed  April  3,  1958. 


[Tith^  of  District  Court  and  Cause.] 

ORDER 

The  defendants'  motion  for  a  new  trial  may  be, 
and  the  same  is,  hereby  deni(^d. 

Dated:     April  21, 1958. 

/s/  O.  D.  HAMLIN, 

United  States  District  Judge. 

[Endorsed]  :     Filed  April  22,  1958. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  Is  Hereby  Given  that  the  defendant  Jean 
Dobler  above  named,  hereby  appeals  to  the  L^nited 


16  Jean  Dohler  rs. 

States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit from  the  final  judgment  entered  in  this  action 
on  the  25th  day  of  March,  1958,  and  from  each  and 
everv  portion  thereof. 

Dated:     May  7,  1958. 

/s/  O.  VINCENT  BRUNO, 

Attorney  for  Defendant  and 
Appellant  Jean  Dobler. 

Affidavit  of  service  by  mail  attached. 
[Endorsed] :     Piled  May  13,  1958. 


The  United  States  District  Court,  Northei-ii  District 
of  California,  Southern  Division 

No.  35867 

OLETA  STORY, 

Plaintiff, 

vs. 

JEAN  DOBLER,  et  al., 

Defendants. 

Before:     Hon.  OHver  D.  Hamlin,  Judp:e. 

TRANSCRIPT  OP  PROCEEDINGS 
December  30,  1957 

Ap])earauces: 

Por  the  Plaintiff: 

LEWIS,  SCHER  &  PERNANDEZ,  By 
WILLIAM  J.  PERNANDEZ,  ESQ. 

Vor  tlie   Dercudants: 

O.  VINCENT  BRUNO,  ESQ. 
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Tlir  Clerk:  Olcta  Story  V('i-sus  Jean  I)..l)U'r,  tor 
trial. 

Mr.  Fernaiulcz:     lic^ady  for  the  plaint  iff. 

Mr.  Bruno:  Ready  for  the  defendant,  and  at  this 
time  I  would  like  to  request  the  Court,  pursua?it  to 
a  stipulatiou,  that  the  affirmative  defense  I'clief 
which  is  allei>ed  in  the  answer  of  the  defendant,  he 
tried  prior  to  any  trial  on  the  merits,  wliieli  I  think 
would  make  a  sensible  proceeding. 

The  Court :     Is  that  agreeable,  counsel  ? 

Mr.  Fernandez:     Agreeable,  your  Honor. 

Mr.  Bruno:     Shall  we  ])roceed,  your  Honor? 

The  Court:     Yes. 

Mr.  Fernandez:  If  the  Court  please,  William  J. 
Fernandez,  attorney  for  the  plaintiif.  If  the  Court 
please,  I  would  like  to  make  one  preliminary  state- 
ment for  the  record : 

I  believe  it  is  the  usual  rule  in  cases  dealing  with 
compromises  and  releases  to  show  in  some  mannei'  or 
other  that  you  have  made  an  offer  to  return  the 
amount  received.  In  this  case,  we  have  received  $K)0. 

However,  on  the  basis  of  our  theory  of  the  case,  it 
is  this,  that  we  are  not  attempting  to  avoid  the  con- 
tract which  has  been  made,  but  are  trying  to  show 
that  we  did  not  make  the  contract  which  we  aT)])ar- 
ently  made.  [3"^] 

In  other  words,  w^e  believed  when  we  signed  the 
release  that  we  were  only  releasing  our  collision 
damages  and  not  our  rights  to  any  injuries  to  our 
])ody,  and  on  that  basis  and  on  the  basis  of  civil 


♦Page  niunbering  appearing  at  top  of  page  of  origmal  Reporter's 
Transcript  of  Record. 
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California  cases  which  I  have  read,  it  is  not  neces- 
sary to  make  a  tender  of  the  amount  received. 

However,  with  this  understanding  in  mind,  for 
the  record  T  make  the  official  tender  in  Court  to  re- 
turn the  $100  that  we  got  for  the  collision  coverage — 
for  the  record. 

The  Court :     All  right. 

Mr.  Fernandez :  Will  you  take  the  stand,  please, 
Mrs.  Story? 

Mr.  Bruno:  And  the  burden  of  proof  is  on  the 
defendant,  isn't  that  correct?  I  think  the  defendant 
should  proceed. 

The  Clerk:  State  your  appearance  for  the 
record. 

Mr.  Bruno:  O.  Vincent  Bruno,  attorney  for  the 
defendant,  Jean  Dobler. 

As  a  preliminary  statement,  your  Honor,  I  would 
like  to  outline  just  very  briefly  what  occurred  in 
this  matter  so  that  it  may  have  a  little  more  con- 
tinuity for  the  Court : 

At  the  outset,  it  would  be  clear  that  an  automobile 
accident  occurred  at  the  Greenbrae  intersection  in 
the  imral  section  of  Marin  County,  in  the  State  of 
California,  on  October  2,  1955,  at  a])])r(^ximat(^ly 
9:00  o'clock  ]).m. 

The  evidence  is  rather  clear  that  in  the  one  car  [4] 
Ix'ing  operated  by  Thurman  B.  Story,  the  hus])an(l 
of  Oleta  Story,  the  ])laintiff  in  this  proceeding,  was 
driving  Oleta  Story,  tlu^  ])laintiff,  togeth(M'  with 
some  children.  The  other  vehicle 

The  Court:  You  say  that  the  car  was  (lriv(Mi  by 
the  husl)an(l  of  the  ])laiiitiff? 
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Mr.  Bruno:  Yes,  your  IIoiioi'.  And  llic  pLunlilT 
was  ridint^"  in  the  car. 

The  driver  I  re])resent,  Jean  DohliM-,  i-  .m  Anns 
inirse  stationed  in  Marin  County  at  the  time,  and  she 
is  now,  incidentally,  station(»d  in  Germany,  stT'uek 
tJK^  rear  of  the  vehicle  of  Mr.  Story.  This  occm  red 
on  Octobc^r  2,  1955,  and  I  thiidv  it  will  becotnc  drar- 
that  on  November  29,  1955,  almost  two  months  lol- 
lowinu'  the  accident,  a  general  release  of  all  clairns 
for  jxM'sonal  injuries  and  property  damaj^c  was 
sigiu^d  by  Mrs.  Oleta  Story,  the  f)]aintiff*  in  this  case. 
She  was  j)aid  tlie  sum  of  $830. (SO  as  consideration 
for  tlu^  release,  which  sum  has  nevei-  l)een  offei-ed 
back  to  the  dc^fendant  until  this  morning,  a  few 
minutes  ago,  and  which  offer  I  feel  is  a  little  late 
under  the  adjudicated  cases. 

Now,  with  reference  to  the  law,  I  assume  your 
Honor  would  prefer  to  heai*  the  evidence  tirst  rather 
than  argue  the  law. 

The  Court:  Well,  no,  T  would  rather  hear  youi* 
theory  first  so  that  maybe  T  can  undei'stand  the  evi- 
dence a  little  better.  [5] 

Mr.  Bruno:     All  right,  your  Honor. 

Now,  this  is  a  general  release,  which  I  think  the 
evidence  will  clearly  indicate^  that  it  could  be  stipu- 
lated to,  that  Mrs.  Story  signed,  and  that  she  signed 
it  at  a  time  whc^i  she  was  of  clear  mind,  she  under- 
stood it,  she  could  read  it,  and  she  had  ample  o])por- 
tnnity  to  read  the  release. 

The  evidence  will  show  the  release  came  in  the 
mail  from  her  own  insurance  company. 
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It  will  be  shown  in  the  evidence  that  the  defend- 
ant, or  the  defendant's  own  insurance  carrier  or  the 
defendant's  agent,  had  absolutely  nothing  to  do  with 
Mrs.  Story  signing  this  release,  that  they  never  had 
any  contact  with  her  at  all.  She  received  this  release 
of  claim  in  the  mail,  and  she  signed  it  and  had  her 
husband  sign  it,  and  sent  it  back  and  subsequently 
received  the  consideration  called  for  in  the  release. 

The  sanctity  of  a  release  under  the  law  of  the 
State  of  California  is  too  obvious  for  me  to  go  into, 
I  think,  your  Honor,  and  the  possible  defenses  that 
the  plaintiff  has  against  the  effect  of  this  release 
would  seem  to  me  to  be,  as  developed  by  the  inter- 
rogatoi'ies  and  the  deposition  of  the  plaintiff,  to  the 
genera]  effect  that  she  didn't  know  what  she  was 
signing.  She  doesn't  claim  any  fraud,  she  doesn't 
claim  any  duress,  she  doesn't  claim  any  unfairness, 
over-reaching.  She  doesn't  claim  any  act  whatsoever 
on  tlu^  ])art  of  the  defendant  or  defendant's  agents. 

She  claims  merely  that,  apparently,  she  didn't 
know  what  she  was  signing. 

The  evidence  will  clearly  show  that  she  knew  she 
had  sustained  a  whiplash  injury  of  the  neck,  and  1 
think  it's  a  minor  one,  at  the  time  the  accident  oc- 
cnrred.  And  the  evidence  will  show  that  she  signed 
a  report  indicating  she  had  sustained  a  whi])lash 
injury  of  the  neck  on  October  4,  two  days  after  the 
accident,  and  signed  this  release  willingly  on  No- 
vember 29,  1955. 

The  veh^ase  is  duly  witnessed  by  two  witnesses, 
both  of  whom  1  believe  weri^  residents  of  a  motel 
wIh'I'c  the  Stoi'v's  weiu^  stayinu'  in  Marin  Conntv  at 
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the  time,  and  the  signatures  were  notorized  by  w  Mr. 
Rutledge,  a  notary  puhlie,  wlioni  we  liaxc  ii(»ver  been 
able  to  h)eate,  but  J  don't  think  tlierc  is  any  (juestion 
about  it,  about  the  aeknowledgnient  of*  the  si.i;na- 
tures. 

So  tlie  only  dclVnse  that  a|)j)ar(*nt  1>-  is  ooiim  \n  !)(» 
presentc^d  is  eitlK^r  that  she  didn't  know  the  cxtrnt 
of  her  injuries,  supposing  slie  were  injured  at  all, 
wliieh  tlie  evidence  will  sliow  is  not  true. 

Secondly,  according  to  the  statement  of  Air.  Fei*- 
nandez,  that  tlie  ])]aintitf  did  not  know  what  sh(»  was 
signing. 

In  California,  there  are  tw^o  general  defenses  to 
the  (effect  of  a  release,  and  th(^  law  is  in  conformity 
throughout  the  United  States  on  the  subject. 

Generally,  one,  that  there  was  no  release  at  all  [7] 
because  of  some  fraud,  duress,  or  over-reaching  in 
the  first  instance,  in  \vhich  evt^nt  you  have  a  case  of 
tlu^  release  l)eing  void  ab  initio — at  the  outset  there 
never  was  a  release,  never  w^as  a  contract,  or  there 
was  such  a  mutual  mistake  of  fact — mutual  mistake 
of  fact — that  there  w-as  never  any  meeting  of  the 
minds  of  the  parties. 

This  apparently  does  not  a})ply  to  this  case  and 
it's  apparently  not  being  alleged. 

The  second  general  classes  of  cases  are  those  which 
are  alleged  in  Section  1,689  of  the  Civil  Code  of  the 
State  of  California,  which  provides  that  a  party 
may  rescind  a  contract,  including,  of  course,  a  re- 
lease, in  six  specific  instances,  one  being  where  con- 
sent was  obtained  by  mistake  or  fraud,  duress,  un- 
due influence,  and  where  this  fraud  and  undue  in- 
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fluence,  and  so  fortli,  was  exercised  by  the  defendant, 
by  thv  oihi'v  contracting  party,  or  through  his  com- 
])1iance. 

And  the  second  general  category  is  where,  through 
the  fault  of  the  party  against  whom  the  decision  is 
sought,  there  has  been  a  mutual  mistake  of  fact. 

That  is  the  second  category. 

'I'Ik^  tliird  category,  if  the  consideration  fails  at 
t]i(>  outset. 

TIk^  fourtli  category  is  where  consideration  fails 
after  th(^  contract  is  made,  a  failure  in  considera- 
tion ;  the  fifth  category  being  where  there  is  consent 
of  all  parties,  [8]  and  the  sixth  being  und(^r  circum- 
stances outlined  in  Sections  M8d  and  1789  of  this 
r()d(\  And  those  sections,  your  Honor,  I  know  ar(^ 
not  ap])licable.  I  can't  refer  the  Court  to  the  exact 
language  of  those. 

Apparently  what  is  being  claimed  here  is  the  fact 
that  th(^re  was  some  sort  of  mistake,  but  it  Avas  a 
unilateral  Diistake,  a  mistake^  on  the  part  of  plaintiff* 
herself  and  no  one  else.  Tlun'e  is  certainly  no  mis- 
take on  our  part.  We  clearly  understand  what  was 
done,  and  clearly  a])preciated  the  fact  and  w(n*e 
vsatisfled  with  th(^  rc^sult.  So  that  there  was  no  mutual 
mistake. 

The  release,  the  evidence  will  show,  is  written  in 
])lain  Knglish.  It's  a  I'c^lease  of  pe]*sonal  injuries  and 
damage  to  projxM'ty,  loss  of  services,  medical  ex- 
|)enses,  loss  of  damages  of  every  kind,  and  it  spe- 
cifically states  that  the  I'eleasor  has  I'ead  and  clearly 
miderstands  exei-ythinu  in  the  I'elease. 

The    i'el(\-ise   clearly   states   that,   ^'The   foregoing 
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release  has  been  carefully   read,  we  know    the  con 
tents  tlKM'eof,  and  sio-n  the  same  as  my  ow  n  I'lcc  ;ict, 
and  have  not  hccn  iiiHuenced  in  niakinu  tliis  setth'- 
ment  by  any  representation  of  the  pnit)   or  parties 
i-eleased/' 

So  if  a  nmtual  mistake  in  fact,  or  a  mistake  of 
faet,  is  alleged,  they  have  failed  for  that  reason.  1 1 
it  is  a  unilateral  mistake,  that  is  no  defense — no  de- 
fense at  all.  [9] 

The  second  point,  sinee  this  is  the  type  of  cnst* 
where  rescission  must  be  had  under  the  law,  th(^7*e 
has  never  been  an}'  rescission.  We  have  never  re- 
ceived an  offer  back  of  the  $100.  We  recei\'ed  it 
today  in  Court,  which  is  certainly  too  late  because 
the  rii^hts  of  the  plaintiff  are  fixed  as  of  the  date  of 
W\mg  the  complaint  and  the  time  the  defendant  Hlc(l 
its  answer. 

The  rights  are  not  fixed  as  of  this  time,  so  that 
tlu^  rescission  required  under  the  Civil  (ode  nnist 
have  been  exercised  before.  And  that  1  say  because 
of  the  specific  provisions  of  Section  169]  of  tlie 
Civil  Code  of  the  State  of  California.  This  is  a  iiew 
section. 

Rescission  in  1691  of  the  Civil  Code,  your  Honor, 
specifically  provides  that  rescission,  when  not  effected 
pursuant  to  a  consent  of  all  parties,  can  be  accom- 
plished only  by  the  action  on  the  part  of  the  rescind- 
ing party  of  reasonable  diligence  to  comply  with  the 
following  rules.  And  this  is  the  way  rescission  is 
accomplished. 

One,  when  the  rescinder  promptly  upon  the  dis- 
covery of  the  facts — w^hen  you  rescind  promptly 
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upon  the  discovery  of  tlio  facts  whicli  entitle  yon 
to  rescind. 

Well,  the  accident  occurred  November  2,  1955. 
The  release  was  signed  on  November  29,  1955,  and 
we  get  a  purported  release  here  in  December,  1957. 
I  think  that  that  does  not  fall  within  the  category 
of  *' reasonable  diligence"*  to  exercise  [10]  the  right 
of  r(\scission  that  is  required. 

Secondly,  in  order  to  exercise  this  right  of  rescis- 
sion, he  must  restore  to  the  other  ]>arty  everything 
of  value  which  he  has  received  from  him  muler  tlie 
contract,  which  has  nevc^r  been  restored — $100,  as 
Mr.  Fernandez  says,  and  I  say  it  is  $380.80.  Tliat  has 
never  ])een  restored  to  the  defe^ndant. 

1  say,  therefore,  to  your  Honor,  that  that  is  our 
theory  of  the  law.  Some  of  it  is,  of  cours(\  anticij)a- 
tory  because  I  don't  know  precisely  tlie  defense* 
being  proposed  by  the  ])laintiff.  I  assume  it  is  wliat 
counsel  has  stated,  that  she  didn't  know  what  >h(^ 
Avas  signing.  If  that  is  the  defense,  and  if  this  is  con- 
sidered an  opening  statement,  T  would  think  I  conld 
submit  th(^  matter  merely  on  the  argument  now,  be- 
cause as  a  matter  of  law,  even  if  provc^A  that  she 
didn't  know  what  she  was  signing  although  she  had 
an  op])ortunity  to  read  it,  that  would  be  no  defense. 

Mr.  Fernandez:  I  have  an  opening  statement  to 
mak(\  1  only  made  that  prior  statement  to  ccmiport 
with  one  small  segment  of  what  I  thought  the  law 
was.  I  believe  some  of  the  facts  have  been  stated, 
but  I  think  th(\v  need  further  am})lification. 

This  accident  which  occui-i-ed  was  a  i'(\'n'-end  t>T3e 
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of  collision.  Wv  \\vv('  roar-ciKliHl  by  llir  (Icrcndaiit. 
We  were  stopped  at  an  intersection.  .\1  all  events, 
to  an  outsider  [11]  lookin<;'  a1  tlie  ease,  it  wonld 
s(HMn  to  l)(^  a  eas(^  of  liability  on  the  side  nj'  the  de- 
fendant. 

Now,  in  our  evidence  we  will  ti-y  to  siiow  thai  llir 
negotiation  for  this  entire  release  which  was  si^iicd 
and  which  counsel  has  a  copy  of  was  conducted  be- 
tween Mrs.  Story  and  her  insurance  company.  It 
was  ]wv  nnd(M'standing  through  \wv  conversations 
with  her  insnraruH'  company  that  when  she  siiincd 
th(^  ])apers  she  was  giving  uj)  only  Ikt  rights  in  s(» 
far  as  claiming  back  the  $100  deductible  whicli  she 
had  to  pay  to  repair  her  automobile. 

Now,  we  will  show  by  testimony  that  the  $330  and 
so  many  cents  which  forms  the  consideration  for 
this  release  of  all  claims  was  the  property  damage, 
the  cost  of  repairs  to  the  Story  automobile. 

We  will  further  show  that  the  release,  light  on 
its  face,  it  shows  that  the  insurance  company,  the 
American  Insurance  Company,  was  Mrs.  Story's 
own  insurance  company.  They  signed  the  release  also 
releasing  any  claim  they  had  to  property  damage. 

Now,  it  is  our  position  that  when  Mrs.  Story 
signed  this  release,  she  understood  it  to  only  cover 
any  claim  she  may  have  had  against  the  defendant 
on  her  automobile  collision — excuse  me,  for  her 
property  damage.  W^hen  she  signed  it  for  her  com- 
pany, it  was  necessary  for  her  company  to  have  this 
release  in  order  that  it  could  collect  back  its  pro])- 
erty  damage  [12]  claim.  She  did  not  think  that  she 
Avas  signing  away  all  of  her  rights,  because  at  the 


26  Jean  Dobler  vs, 

time  the  release  was  signed,  as  counsel  has  pointed 
out,  she  was  suffering  physical  injury.  She  was  suf- 
fering pains  to  her  neck.  Whether  minor  or  major, 
she  was  suffering  them,  and  she  did  not  intend  to 
give  up  any  claims  she  had  to  her  physical  trouble. 

Now,  on  this  state  of  facts,  I  present  my  theory 
of  what  the  law  is,  what  the  law  of  California  states 
on  this  particular  type  of  thing. 

Initially,  under  the  Civil  Code  of  California,  Sec- 
tion 1550.7,  that  it  is  essential  to  the  existence  of  a 
contract  that  there  should  be  parties  capable  of  con- 
tracting, that  there  be  consent,  et  cetera. 

Now,  the  important  point  is  this,  that  there  should 
be  consent. 

The  next  step,  the  essentials  of  consent:  ''The 
consent  of  parties  to  a  contract  must  be  free,  mutual 
and  conmmnicated.'' 

This  is  Section  CCC-1565. 

Section  1567  says:  '* Apparent  consent,  when  not 
free.  Apparent  consent  is  not  free  when  obtainc^d 
through  menace,  fraud,  undue  influence  or  mistake." 

Now,  Section  1577  is  called,  ''Mistake  of  Fact. 
Mistake  of  Fact  is  mistake  not  caused  by  neglect  of 
a  legal  duty  on  the  part  of  the  person  making  th(* 
mistake,  and  consisting  [13]  of  an  unconscious 
ignorance  or  forgetfulness  of  a  fact  that  is  material 
to  the  contract;  or,  two,  belief  in  present  existence 
of  a  thing  material  to  the  contract  which  did  not 
exist  during  the  |)ast  existence,  or  such  a  thing 
which  has  not  existed." 

Now,  connsel  points  out  that  this  mistake^  could 
he    either    nnitnal    oi*    unilatei-al.    He    claims    it    is 
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unilateral,  and  he  says  that  under  that  state  of  facts 
the  hivv  of*  California  says  you  can't  rccoxcr. 

AVell,  I  b(\^-  to  diffci*  with  liitu. 

According  to  the  case  of  Forest  Lawn  versus  De- 
Jarnette,  79  Cal.  Ap.  601,  and  Leppei*  versus  Hat- 
terre,  98  (\il.  Ap.  245,  and  also  (^ivil  Code  Vui\, 
unilateral  mistake  is  sufficient  to  rescind  the  con- 
tract. 

Now,  I  have  gone  further  than  that,  your  Honor. 
I  have  researched  several  cases  on  tlu^  pai'ticulai- 
theory  that  we  are  going  under,  and  I  think  that 
the  leading  case  or  the  earliest  case  that  I  can  tind 
in  California  is  the  case  of  Meyer  versus  Haas,  P2() 
Cal.  560.  In  this  case,  the  plaintiif  signed  a  ndease 
for  $25,  which  he  thought  covered  loss  of  time  only, 
but  which  actually  released  all  claims.  The  Court 
held  that  the  release  could  be  voided.  In  other  words, 
there  w^as  a  jury  trial  and  findings  of  fact  that  this 
was  so,  and  on  the  trial  the  Court  said  that  the  i*e- 
lease  could  b(^  voided. 

Now,  there  are  other  cases  to  the  same  etfect.  One 
which  I  think  is  closely  in  point  to  this  case  is 
Raynale  versus  [14]  Yellow^  Cab  Company,  115  Cal. 
Aj).  90.  The  case  is  where  the  plaintiff  signed  a  7'e- 
k^ase  for  $45  for  her  damaged  coat,  believing  it  cov- 
ered only  the  damages  to  the  coat.  The  Court  held 
the  release  w^as  void  because  there  w^as  no  contract 
because  the  minds  never  met,  or  at  most,  no  contract 
beyond  the  boundaries  of  mutual  intent. 

Now,  there  are  other  cases.  Tyner  versus  Axt,  113 
Cal.  Ax).  408.  This  is  a  case  where  the  plaintiff 
signed  the  release  believing  the  settlement  was  only 
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for  medical  bills.  She  did  not  understand  it  was  in- 
tended to  effect  a  general  release  for  the  defendant. 
Held,  a  finding  of  fact,  that  the  release  could  be 
voided  was  sustained  by  the  evidence,  and  they  fol- 
lowed the  ruling  of  Smith  versus  Occidental,  99  Cal. 
462. 

The  Couii: :  You  seem  to  be  awfully  far  back  in 
your  cases  there,  counsel. 

Mr.  Fernandez :  I  am  working  my  way  up,  your 
Honor. 

The  Court:  I  haven't  heard  of  a  Cal.  Ap.  2d  or 
a  Cal.  2d  yet. 

Mr.  Fernandez :  Here  is  a  real  recent  one :  Jordan 

versus  ,  23  Cal.  2d  469.  Releases  signed 

))y  the  plaintiff.  This  is  a  husband  and  wife  situa- 
tion. 

The  plaintiff's  father  who  had  signed  the  release, 
had  gotten  to  the  7th  grade.  He  knew  the  settlement 
was  final  and  was  satisfied  with  it,  but  did  not  know 
that  he  had  a  right  to  anything  except  the  items 
for  funeral  expenses  and  time  lost,  [15]  which  were 
the  only  subjects  of  discussion,  and  as  he  thought 
that  those  were  all  that  the  releases  covered,  held 
that  the  release  could  be  voided. 

Mr.  Bruno:  You  are  not  quite  citing  that  page 
correctly. 

Mr.  Fernandez:  Well,  there  was  probably  sonic^ 
moi'c  if  you  want  to  cite  it.  I  just  took  a  luiei' 
(•a|)siil(\ 

Ml-.  IJnuio:  The  jury  told  tlu^  plaintiff  that  wns 
all  hv  was  cutitled  to. 
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Mr.  Fernandez:  I  tliink  it  was  also  on  the  -round 
of  mistake,  as  I  recall  leading  tlic  faets. 

Rent's  anotlici-  one,  Wciztcin  versus  TlK.niaNnn, 
34  Cal.  Aj).  2(1  554.  Plaintiff  siiiiicd  a  release  be- 
lieving it  was  oidy  for  payment  for  auto  repaiis 
and  medical  to  the  date  of  the  release.  Held,  a  part> 
signing  an  instrnment  will  not  be  held  hy  it  unless 
he  assented  to  it,  and  if  he  did  not  in  reality  assent, 
sueli  want  of  assent  can  be  shown  in  order  to  avoid 
the  effect  of  his  signatnre. 

Here  is  another  case  which  1  think  is  very  in- 
teresting: Mairo  versus  Yellow  Cab  Company,  208 
Cal.  350. 

The  lower  Court  directed  a  verdict  for  the  de- 
fendant. It  appeared  that  in  this  case  the  plaintilf 
signed  three  releases,  and  the  ])laintiff  testified  that 
he  thought  the  first  release  was  in  order  that  he 
might  be  o])erated  upon,  the  second  releasi*  was  a 
release  for  a  new  suit,  and  the  third  release  [16] 
was  a  release  for  wages.  The  Court  held  it  was  i\ 
question  of  fact  to  determine  whether  the  plaintiff 
knew  or  didn't  know  what  he  was  signing,  and,  if 
he  didn't  know,  the  releases  were  void. 

I  have  got  a  few  other  citations. 

The  Court:  Well,  let's  proceed.  I  wanted  to  uet 
your  theories  of  counsel  on  either  side. 

Mr.  Fernandez :  Just  one  final  point,  your  Honor : 
Counsel  states  that  it  is  necessary  to  make  a  tender 
early  in  the  game.  Well,  I  don't  think  California 
law  required  that  it  be  made  too  early.  I  think  it 
can  be  made  at  the  time  of  trial. 

However,  on  the  basis  of  our  theory,  and  on  the 


30  Jean  Dobler  vs. 

basis  of  Meyer  versus  Haas  and  Raynale  versus 
Yellow  Cab  Company,  they  state  this,  that  in  this 
particular  situation  where  you  are  trying  to  say, 
^'We  thought  this  contract  we  are  talking  about 
was  only  for  one  small  segment  of  our  claim,  it's 
not  for  all  of  our  claim  but  for  one  small  segment 
of  it,"  in  that  particular  type  of  factual  situation 
it  is  not  necessary  to  make  a  tender  back  because 
all  you  are  saying  is,  ^'Well,  sure,  we  settled  for 
automobile  collision  damages,  in  other  words,  for 
our  proi)erty  damage,  and  so  w(^  thought  we  wc^re 
making  a  contract  and  wvvv  getting  back  our  $100 
for  that,  so  it  isn't  necessary  for  us  to  retract." 

Now,  when  1  camc^  into  Court  and  made  this  stat(»- 
ment  earlier,  I  jnst  wanted  to  point  that  fact  out 
to  you  and  then  go  on  to  say  if  counsel  wants  us  to 
make  a  formal  tender  of  what  [17]  he  considers 
what  the  California  law  is,  1  will  make  it  hc^-ause 
I  believe  \\v  can  do  it  at  any  time. 

The  Conrt:  Well,  I  don't  think  yon  can  go  oii 
tli(^  basis  that  if  comisel  wants  yon  to  do  something. 
T  think  you  should  do  whatever  you  want  1o  do 
yourself  and  then  let's  determine  whether  it  is  suf- 
ficient or  not.  But  I  don't  think  you  can  tak(^  the 
positi(m  that  you  will  only  do  something  if  counsel 
wants  y(m  to  do  it. 

Mr.  Fernandez:  No.  I  wanted  to  bc^  sure  1  had 
that  covered  under  all  circnmstances,  yonr  Honoi'. 

Tli(^  (  onrt:     All  right. 

Mr.  Hruno:  Your  TTonor,  at  this  time  we  would 
like  to  call  Oleta  Story  to  thc^  stand  as  an  adverse 
witn(»ss  under  l^uh^  431>. 
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OLF/PA   STORY 

called  as  an  adverse  witness  by  the  defendant  nndi  r 
l?ule  4;3B,  beini;  lii'st  dnlx  swoi'ii,  was  cxannnrd  .ind 
testified  as  follows: 

The  Court:     State  yonr-  name,  })Iease. 
The  Witness:     Oleta  Story. 

The  Court:  Keep  your  voice  up  so  tliat  we  can 
all  hear  you,  please. 

Direct  Examination 
By  Mr.  Bruno: 

Q.     Where  do  you  live,  Mrs.  Story,  ])lease'? 

A.     962  Moorpark,  San  Jose.  [18] 

Q.  You  are  the  ph\intii¥  in  this  ease,  is  that 
correct,  Mrs.  Story?  A.     Yes,  T  am. 

Q.     And  you  are  married  to  Thurman  B.  Story? 

A.     Yes. 

Q.  And  he  was  the  owner  of  a  vehieh^  whicli  w^as 
being-  operated  on  October  2,  1955  t  A.     Yes. 

Q.     You  were  a  ])assenger  in  that  car  I 

A.     Yes. 

Q.  And  it  was  involved  in  an  accident,  is  that 
correct?  A.     Yes. 

Q.  On  October  4,  1955,  two  days  after  this  acci- 
dent, Mrs.  Story,  did  you  not  make  a  report  through 
Brown  Brothers  Adjusters  of  San  Jose  to  the 
American  Insurance  Comi)any? 

A.  I  called  Raines  Chevrolet  where  we  bought 
the  car,  because  we  bought  our  insurance  there  fi"om 
an  agent,  and  reported  the  damage  to  the  car. 

Q.     AH  right.  And  at  that  time  you  filled  out  an 
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accident  report  for  Mr.  Raines  and  for  your  insur- 
ance company,  is  that  correct?  A.     Yes. 

Q.  I  will  show  you  a  dociunent  dated  October  4, 
1955,  with  signature,  ''Oleta  Story,''  at  th(^  bot- 
tom, and  ask  you  to  examine  the  document  and  see 
if  that  is  not  the  original  report  that  [19]  was 
turned  in  to  your  insurance  company. 

A.     That  is  my  signature,  yes. 

Q.     And  do  you  remember  the  report? 

A.     No,  I  don't  remember. 

Q.     That  is  your  signature? 

A.     That  is  my  signature. 

Q.  All  right.  Do  you  recall  reading  or  filling  out 
that  document  on  October  4,  1955? 

A.     No,  I  didn't  till  it  out. 

Q.  Who  did  you  give  the  information  to  to  fill 
out  the  document? 

A.     To  Mr.  Brown,  I  believe. 

The  Court:     To  who?  I  don't  hear  you. 

The  Witness:  A  Mr.  Brown,  I  think,  comc^  to 
look  at  the  car. 

Mr.  Bruno:  We  w^ould  like  to  offer  this  in  evi- 
dence, your  Honor. 

The  Court:     Defendant's  PLxhibit  A. 

(Whereupon,  the  accident  report  above  re- 
ferred to  was  marked  Defendant's  Exhibit  A 
in  evidence.) 

Tlic  Court:  Do  you  recall  where  this  was  signed, 
Mrs.  Story? 

The    Witness:     I    was    at    my    sister's    house.    1 
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brought  the  car  from  Marin  Comity  to  my  sister's 
liouse  so  they  could  look  a1  i1,  and  I  was  at  my 
sister's  house  on  All)erta  Aveinic  in  [llO]  Smmy- 
A'ale — or  Cupertino,  actually,  is  what  licr  achlrcss 
was,  betw(»en  Sunnyvale  and  Cupertino. 

The  Court:  Well,  how  did  you  hapjx'ii  to  sii^ii 
this.^  Who  was  there? 

The  Witness:  There  wasn't  anyoni^  there  but 
just  him. 

The  Court:     Well,  who? 

The  Witness:  There  wasn't  anyone  thei-e  but 
just  this  one  man  that  looked  at  the  car  to  see  tlic 
extent  of  tlu^  damages  to  the  car.  I  thought  it  was 
someone 

The  Court  (Interposing)  :  Well,  youi*  husband — 
it  starts  out  that  the  name  of  the  insurt^d  is  your 
husband,  Thurman  B.  Story. 

The  Witness:     Yes. 

The  Court:     Was  he  there? 

The  Witness:  No,  he  was  working.  He  w^as  in 
Marin  County  working. 

The  Court:  You  say  this  was  some  man  from 
Brown  Brothers? 

The  Witness:  Well,  I  thought  from  my  insur- 
ance company.  Now,  I  don't  know^  where  he  w'as 
from.  I  reported  the  accident  to  my  insurance 
company. 

The  Court:     And  w^ho  was  that? 

The  Witness:  Well,  I  called  Raines  Chevrolet 
and  talked  to  the  agent  there  and  reported  my  acci- 
dent. They  have  [21]  an  agent  there.  We  bought 
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our  insui^ance  there  at  the  time  we  bought  our  car. 

Mr.  Bruiio:  I  think,  your  Honor,  we  can  stipu- 
late her  insurance  company  would  be  the  American 
Insurance  Company. 

Mr.  Fernandez:  That's  right,  I  can  stipulate  to 
that. 

The  Court:     All  right. 

Mr.  Bruno:  And  that  Brown  Brothers  Adjust- 
ers was  handling  the  case  for  her  insurance  com- 
pany, that  is  what  I  mean. 

The  Court :     All  right. 

Mr.  Fernandez:  And  what  she  remembers  is  a 
fellow  named  Brown. 

Mr.  Bruno:     Y(^s.  T  say  we  will  stipulate  to  that. 

Mr.  Fernandez:     Yes. 

The  Court:     AW  right,  proceed. 

Q.  (By  ^Ii*.  Bruno)  :  Mrs.  Story,  at  the  time 
you  completed  this  report,  you  had  some  pain  in  the 
neck  area,  is  that  correct? 

A.     Had  a  terrific  headache,  yes. 

Q.  You  had  a  terrific  headache  and  yon  also 
had  pain  in  the  neck? 

A.     And  T  was  teriifically  nervous. 

Q.  And  you  filled  out  this  form  on  the  hack 
here  where  it  says,  ^'Personal  Injuries,"  you  said, 
^^Whiplash'^?  [22]  A.     No,  T  didn't. 

Q.  Well,  you  had  somebody  ])ut  down  ^Svlii))- 
lash''? 

A.     No,  I  didn't  say  anything  about  a  whiplash. 

Q.     AVho  ])nt  that  down  ther(\  then? 

A.      I  don't  know. 
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Q.     Was  it  there  when  you  signed  the  (hK-unicnt  ! 

A.  1  told  them  that  my  neck  |)()|)|m'(I  ;iii(I  I  li.id 
a  terrific  headache,  hut  1  dichi'l  ])u\  anything- (h)Wfi 
there.  All  1  did  was  put  my  name. 

Q.     You  read  this  document  he  fore  you  siuncd  it  i 

A.     No,  I  didn't. 

Q.  Well,  nevertheless,  the  fact  is  your  neck  luii*t, 
your  head  ached,  and  you  knew  that  you  had  some 
injury  on  October  4,  1955,  two  days  after  the  acci- 
(h^nt,  is  that  correct? 

A.     Yes.  On  October  3,  I  couldn't  2:et  out  of  bed. 

Q.  Octobei*  3,  you  spent  the  entire  day  in  bed? 
That  is  two  days  after  th(^  accident,  is  that  correct? 

A.     That  is  right. 

Q.  And  you  were  highly  nervous  the  dav  cxfivv 
th(»  accident,  isn't  that  correct? 

A.  I  was  highly  nervous  the  day  of  the  accident, 
directly  after  the  accident. 

Q.  And  you  had  pain  in  the  back  of  your  head, 
right  at  the  base  of  the  skull,  that  ran  into  your 
neck  and  gave  you  a  headache,  too,  isn't  that  cor- 
rect? [23] 

A.     It  come  to  the  front  of  my  head. 

The  Court:  A  little  louder,  please.  I  can't  hear 
you. 

The  Witness:     It  come  to  the  front  of  my  head. 

Q.  (By  Mr.  Brimo)  :  Now,  ma'am,  you  never 
dealt,  did  you,  with  Jean  I.  Dobler  or  any  agent  or 
anyone  claiming  to  be  the  agent  or  representative 
of  Jean  Dobler,  is  that  correct? 

A.     That's  correct. 
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Q.  The  only  one  you  ever  dealt  with  in  this 
transaction  was  your  own  insurance  company? 

A.  That  is  what  I  w^as  imder  the  imderstanding, 
yes. 

A.     All  right. 

Mr.  Brimo:  I  think  I  have  the  original  here. 
You  have  seen  this? 

Mr.  Fernandez:     Yes. 

Q.  (By  Mr.  Bruno)  :  I  am  going  to  show  you  a 
document  entitled,  '^Release  of  All  Claims,"  dated 
November  29,  1955,  and  signed  ^'Therman  Story 
and  Oleta  Story,"  and  acknowledged  by  a  Mr.  Rut- 
ledge  apparently  as  a  notary  public,  and  ask  you  if 
yon  recognize  that  document. 

A.     T  recognize  the  signature. 

Q.  Is  that  your  signature  and  that  other  signa- 
ture that  of  your  husband  ?  A.     Yes. 

Mr.  Bruno:  I  would  like  to  offer  this  [24]  gen- 
eral release  into  e^ddence,  your  Honor. 

The  Court:     Defendant's  Exhibit  B. 

(Whereupon,    the    general    release    was    ad- 
mitted into  evidence  as  Defendant's  Exhibit  B.) 

Q.  ( By  Mr.  Bruno) :  Mrs.  Story,  from  whom 
did  yon  r(^coive  this  release? 

A.     You  mean  wlio  mailed  it  to  us? 

Q.     You  receiv(Hl  it  in  the  mail,  is  that  correct? 

A.     T  r(M-eiv(Ml  it  in  the  mail. 

Q.  Did  you  get  it  from  Mr.  Raines,  your  in- 
surance ])rokcr  i 
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Mr.  Fernandez:     I  don't  tliink  Mr.  Raines  is  an 
insurance  broker. 

The  Witness:     No. 

The  Court:     You  got  it  in  the  mail  i 

1'lie  Witness:     We  got  it  in  tlie  mail. 

The  Court:     Was  there  a  letter  acconij)anyin-  it  i 

The  Witness:  There  was  just  a  short  note  in  it 
that  we  were  to  take  it  before  a  notary  and  sign  it. 

I^he  Court:     Was  tlie  note  typed? 

The  Witness:     Yes,  it  was  typed. 

The  Court:     And  was  there  a  signature  to  tliat  .^ 

The  Witness:  There  was,  Init  I  doift  remember 
the  signature  to  it. 

Tlu^  Court:  Do  you  know  wliat  liappeiicd  to  tliat 
note  I 

'V\\e  Witness:     Xo,  1  don't.  1  don't  have  it.  [!>;')] 

Q.  (By  Mr.  Bruno):  By  whom  was  the  note 
signed?  A.     I  don't  know. 

Q.  Do  you  recall  that  it  came  from  the  Raines 
office  or  from  th(^  American  Insurance  Company? 

A.     It  came  from  the  Raines  office. 

The  Court :     From  whos(^  office  ? 

The  Witness:     Raines  Chevrolet. 

The  Court:     How^  do  you  spell  that? 

The  Witness:     R-a-i-n-e-s,  I  believe. 

Q.  (By  Mr.  Bruno)  :  That  is  Otis  Raines,  isn't 
that  right?  A.     Yes,  I  think  so. 

Q.     He  is  the  man  who  sold  you  your  insurance? 

A.  Well,  they  have  an  agent  there  that  sold  it 
to  us.  He  didn't  sell  it  to  us  direct,  I  don't  believe, 
l)ut  we  bought  it  at  his  place  of  business,  yes. 
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Q.  When  you  bought  the  car,  you  bought  the 
car  and  the  insui-ance  together?  A.     Yes. 

Q.  Now,  you  don't  have  that  note  you  received 
from  Mr.  Raines'  office,  is  that  correct? 

A.     No,  I  don't. 

Q.  And  all  you  recall  it  says  is  that  you  should 
rcixd  it  and  sign  it  before  a  notary  public? 

Mr.  Fernandez:     That  isn't  what  she  said.  [26] 

Mr.  Bruno:     This  is  cross-examination. 

The  Witness:  No,  T  remember  that  it  said  to 
liav(^  it  signed  before  a  notary  ])ublic. 

Q.     (By  Mr.  Bruno):     What? 

A.  T  remember  that  it  said  to  have  it  signed  be- 
fore a  ]iotary. 

Q.  Now,  Mrs.  Story,  you  received  that  at  home, 
is  that  correct?  A.     That  is  right. 

Q.  And  nobody  told  you  that  it  had  to  be  back 
at  a  particular  time,  is  that  correct? 

A.     Well,  I  have  the  understanding 

Q.     No,  just  answer  the  question. 

Did  anybody  tell  you  it  had  to  be  back  by  a  ])ar- 
ticular  time? 

A.  Immediately,  or  by  return  mail,  something 
lik(^  that. 

Q.  Did  you  have  plenty  of  time  to  read  the  doc- 
ument ? 

A.     I  did,  yes.  T  could  have  read  it. 

Q.     And  was  Mr.  Story  at  home  at  the  time? 

A.     Xn,  he  was  working. 

Q.  Did  you  sign  tli(*  docnnuMit  before  you  took 
it  to  Ml*.  Stoiv  I 
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A.  No,  1  picked  liiiii  u])  on  the  jol).  I  went  out 
on  the  job  and  pieked  him  iij)  and  we  went  hci'orc  a 
notary  and  signed  it. 

Q.  The  same  (Lay  ycai  recidved  the  ch»cu- 
ment?  [27] 

A.     1  think  so.  1  am  not  sure. 

Q.  And  you  went  Ix-fore  Mi*.  Huth'd^^e,  and  tliat 
would  )3e  on  Novemb(»r  29th  I 

A.     It  was  a  woman. 

Q.  Her  last  names  was  Rutledge,  apparently,  is 
that  correct?  A.     I  suppose. 

The  Court:     Where  is  she? 

The  Witn(^ss:  In  San  Rafjiel.  I  don't  know  the 
exact  street  that  she  was  on.  We  wei-en't  too  fa- 
miliar with  San  Rafaek 

The  Court:     Did  you  know  lier  .^ 

The  Witness:     No,  T  didn't  know  her. 

Q.  (By  Mr.  Bruno)  :  And  you  also  had  a  Mrs. 
Don  Bowen  and  a  Dorothy  MacDonald  witness 
your  signatures,  is  that  correct  ? 

A.  The  next  morning  I  asked  them  if  they  would 
sign  it. 

Q.  And  they  were  folks  who  lived  there  in  the 
motel  where  you  were  staying? 

A.     Mrs.  Bo\ven  owned  the  motel. 

Q.  Mrs.  Bowen  owned  the  motel?  And  you 
signed  this  free  from  any  duress?  Nobody  forced 
you  to  sign  it? 

A.     No,  I  wasn't  forced  to  sign  it. 

Q.     Nobody  tricked  you  into  signing  it? 

A.     Well,  I  don't  know  w^hether  you  w^ould  call 
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it  a  trick  or  not.  I  didn't  understand  it.  I  thought  I 

was  signing  it  for  my  insurance  company.  [28] 

Q.  Well,  now,  ma'am,  you  read  English,  don't 
you  .^  A.     I  do,  yes. 

Q.  This  isn't  a  very  long  document.  Do  you  mean 
to  tell  the  Court  you  didn't  read  this  document? 
It's  short,  just  two  or  three  paragraphs. 

A.     No,  I  didn't  read  it. 

Q.  Will  you  read  it  and  see  if  you  can  read  it 
now  and  understand  it  i 

(Witness  reading  docmuent.) 

Q.     Have  you  read  it  I  A.     Yes. 

Q.     You  understand  it,  don't  you  .^ 

A.     1  understand  it  all  right. 

Q.  As  I  miderstand,  nobody  forced  you  to  sign 
the  document? 

A.     No,  no  one  forced  me  to  sign  it. 

Q.  And  you  had  ample  opportiuiity  to  lead  the 
docmnent  ? 

A.  Well,  I  had  an  opportunity  to  read  it,  yes, 
but  1  was  just  trusting  my  insurance  company. 

The  Court:     You  what  .^ 

The  Witness:  The  conversation  that  1  had  on 
the  ))li()iie.  1  had  a  conversation  with  a  Mr.  Brown 
on  tlie  phone,  and  lie  said  they  were  sending  the 
])a|)('rs  to  us  to  sign  and  to  take  them  before  a 
notary  and  sign  them,  and  to  return  them  to  them, 
and  1  was  under  tlie  understanding  that  it  was 
j)a|)('rs  I'or  Uwm  to  collect  tlKMV  nion(\\-  for  having 
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our  ear  fixed,  and  so   1   just  [29]  took   tlic  papers 

and  si.i^ned  tlieni. 

Mr.  IJruiio:  1  move  to  strike  out  that  portion  oi' 
the  answer  vvliieh  contains  hei-  undc^-standing  as  not 
l)eing  res})onsive. 

The  Court:     Motion  will  be  denied. 

Q.  {By  Mr.  Bruno) :  Now,  no  one  was  present 
there  at  the  time  you  signed  it  i 

A.     No  one  but  my  husband  and  the  notary. 

Q.  And  you  signed  it  freely  and  willingly,  is 
that  correct?  A.     That's  right. 

Q.  Now,  you  received  some  money  in  the  mail 
sliortly  thereafter,  is  that  correct? 

A.  Not  shortly  after,  no.  It  was  several  weeks 
after. 

Q.  In  a  matter  of  two  weeks,  I  believe,  you  r(^- 
ceived  some  money  in  the  mail  .^ 

A.  I  don't  believe  it  was  that  soon.  It  couJd  have 
l)een.  I  don't  believe  it  was. 

Q.     Well,  you  tell  us.  I  don't  know. 

A.  I  am  not  positive,  but  I  think  it  was  several 
v^eeks  after  before  we  received  it. 

The  Court:     Received  what? 

The  Witness :  We  received  our  $100  back  that  we 
paid  on  our  hundred-dollar  deductible  policy. 

The  Court:  Well,  I  don't  understand  that.  $100 
back? 

The  Witness:  One  hundred  dollars.  Our  policy 
was  [30]  a  hundred  dollar  deductible  policy.  We  had 
to  pay  that. 
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The  Court:  Had  you  already  paid  that  hundred 
dollars? 

The  Witness:    Yes. 

The  Court:     Before  November  29th? 

The  Witness:  Yes.  We  had  to  pay  that  to  get 
our  car  fixed. 

The  Court:  And  who  had  you  paid  the  hundred 
dollars  to? 

The  Witness:     Raines  Chevrolet. 

The  Court:     All  right. 

Q.  (By  Mr.  Bruno)  :  Then  you  received  this 
$100  back  in  the  mail  and  the  check  was  from  your 
own  insurance  company,  the  American  Insurance 
Company,  is  that  correct?  A.     Yes. 

Q.  Before  that,  you  received  a  check  for 
$330.80,  isn't  that  correct,  which  they  asked  you  to 
endorse  and  send  back  to  them,  do  you  remember 
that? 

A.  Yes,  because  they  paid  two  hundred  and  some 
dollars  for  having  the  car  fixed. 

Q.     Please  answer  the  question  first. 

A.     Yes. 

Q.     Isn't  that  true?  A.     Yes. 

Q.  In  other  words,  about  two  or  three  weeks 
after  you  [31]  signed  this  release,  you  received  a 
check  from  Mrs.  Dobler's  insurance  company? 

A.  No,  it  was  mailed  from  our  insurajice  com- 
pany to  us. 

Q.  But  the  check  was  that  of  Mrs.  Dobler's  in- 
surance company.  United  Services  Automobile  As- 
sociation, isn't  tlmt  ('i)vviH'\  I 
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A.     i  am  not  sure.  Possibly  it  Wixs. 

Q.  Nevertheless,  the  cheek  was  in  tlir  sum  of 
$330.80,  is  that  correct? 

A.     J  don't  remember  the  exact  smn. 

Q.     And  you  endorsed  that  ('heck  and  siLiiicd  it^ 

A.     Yes. 

Q.  And  you  sent  that  back  to  your  insurance 
comi)any?  A.     Yes. 

Q.  And  then  several  weeks  after  that  you  re- 
ceived another  check  from  youi-  insurance  company 
for  $100?  A.     That's  right. 

The  Court:  Well,  now^,  how  much  time  was  there 
bc^tween  this  first  check  for  $330.80  and  the  second 
check  for  $100.00? 

A.     I  don't  know  exactly. 

The   Court:     Roughly? 

The  Witness:     Two  or  three  weeks,  1  would  say. 

Mr.  Bruno:  Your  Honor,  I  can  give  it  to  you 
exactly. 

The  Court:     A  week  or  two  .^  [32] 

The  Witness:     Yes,  at  least. 

Mr.  Bruno :  Would  your  Honor  be  interested  in 
the  exact  dates  on  that? 

The  Court :  No,  no,  1  just  wanted  to  get  the  ap- 
proximate time. 

Mr.  Bruno:  T  have  a  copy  I  can  show  to  coun- 
sel, and  T  think  we  can  stipulate  as  to  the  date  sIh^ 
received  the  $100  check  from  the  American  Insur- 
ance Company.  I  have  a  duplicate  copy  of  that 
check. 

Januarv  30,  1956,  a  check  was  made  out  by  the 
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American  Insurance  Company  in  the  sum  of  $100  to 

Thurman  B.  Story  and  Oleta  Story. 

I  can  get  your  Honor  the  other  date,  too.  The 
check  in  the  amomit  of  $330.80  was  made  out  on 
January  12,  1956,  to  Thurman  B.  Story  and  Oleta 
Story,  husband  and  wife,  and  American  Insurance 
Company. 

Q.  (By  Mr.  Bruno)  :  You  repaid  that  $100  and 
cashed  that  check?  A.     That's  right. 

Q.  And  you  have  never  offered  that  hundred 
dollai's  back  to  Mrs.  Dobler? 

A.     Yes,  it  was  offered  back. 

Q.     When?  A.     Before  I  instituted 

The  Court:     I  don't  hear  you.  Madam.  [33] 

The  Witness :  It  was  offered  back  when  I  called 
this  case. 

Q.     (By  Mr.  Bruno)  :     To  whom? 

A.  My  attorneys  offered  it  l)aek,  if  I  am  not  mis- 
taken, to  her  insurance  company  or  to  her,  I  don't 
know. 

Q.     Were  you  present  when  that  offer  was  made? 

A.  No,  I  was  not  present  w^hen  the  ott'er  was 
made. 

Q.     Did  you  ever  see  a  letter  of  that  type? 

A.    Yes. 

Q.     To  whom  was  the  letter  written  ? 

A.     I  signed  the  paper  to  that  effect. 

The  Court:     A  little  louder,  please. 

The  Witness:  \  have  signed  papers  to  that 
eff(M't. 
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Mr.  Bruno:  Counsel,  can  you  sliow  mr  a  coju 
of  sucli  a  docuincnt  I  I   Iiaxc  no  sucli  (liM-uiiiciit. 

Mr.  Fernandez:  It  niiglit  he  possible  thai  Joe 
has  it — Mr.  J.ewis,  who  s^ot  the  ease  initially.  I  be- 
lieve tliat  wliatever  was  done  might  haxc  Ix'cn  done 
orally. 

Mr.  Bruno:  The  witness  is  speakinu"  of  a  writ- 
ten document,  a  rescission,  apparently.  J  would  like 
to  see  it  because  I  have  never  seen  any  such  docu- 
ment. 

Mr.  Fernandez:  T  know  you  wrote  us  a  letter 
asking  information. 

The  Court:  Counsel,  T  cant'  hear  all  of  you  hav- 
ing a  private  conversation.  Tf  it  is  to  be  of  any 
value  to  me,  [34]  T  would  like  to  heai-  it. 

Mr.  Fernandez:  Your  Honor,  this  was  handled 
initially  by  Mr.  Joseph  Lewis,  and  T  remember  Mr. 
Bruno  wrote  us  a  letter  concerning  this  release,  and 
I  believe,  whether  mistakenly  or  not,  that  Mr.  I^ewns 
had  a  conference  with  you  or  with  Mr.  Bruno's  in- 
surance company  regarding  the  return  of  the  $1()(), 
1)ut  T  don't  have  any  note  of  it  in  my  file  concern- 
ing the  fact  that  there  was  any  signed  statement  or 
anv  notation  that  we  had  sent  official  offer  to  return 
the  amoimt. 

Q.  (By  Mr.  Bruno)  :  Mrs.  Story,  the  only  thing 
you  ever  signed  for  Mr.  Lewis  w^as  the  complaint 
starting  this  law^  suit,  isn't  that  correct? 

A.  No,  I  have  signed  some  more  documents.  My 
statements  that  I  gave  him. 

Q.     You  never  signed  any  document  w^hatsoever 
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offering  back  or  tendering  back  a  hundred  dollars 
to  me,  to  the  insurance  company,  or  to  Jean  Dobler, 
isn't  that  correct? 

A.  Yes,  I  have  signed  such  a  statement.  There 
is  a  statement  in  my  files  that  I  have  signed  it 
where  I  offered  a  hundred  dollars  back. 

Q.     You  mean  it  was  in  a  written  document? 

A.    Yes. 

Mr,  Bruno:  I  can  state  to  the  Court  as  an  officer 
of  the  Court  that  I  have  no  knowledge  of  any  such 
document,  and  T  challenge  counsel  to  produce  a  copy 
of  it.  [35] 

Mr.  Fernandez:  You  can  challenge  me,  but  I 
don't  have  it. 

Mr.  Bruno:  You  have  the  whole  fih^  there,  don't 
you? 

Mr.  Fernandez:  I  do,  yes,  but — (remainder  of 
statem(^nt  inaudible  to  ihv  re])o]'ter). 

Q.  (By  Mr.  Bruno)  :  Did  you  ever  put  the  hun- 
dred dollars  into  your  attorney's  office? 

A.  No.  My  attorney  was  handling  it  for  me  and 
I  signed  the  paper.  He  showed  me  the  paper  and 
I  signed  it. 

Q.  Well,  did  you  ever  produce  the  hundred 
dollars?  Did  you  ever  have  a  hmidred  dollars  ready 
for  the  return  ? 

A.     H(^  never  asked  me  for  it. 

Q.  It  is  true,  Mrs.  Story,  that  no  one  from  my 
office  and  no  on(^  from  the  Ignited  Services  Automo- 
bile Association,  any  representative  of  Mrs.  Dobler, 
Mrs.  D()])ler  luM'sc^lf,  or  any  agcMit  of  Mrs.  Dobler, 
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ever  eommmiieated  with  you,  talked  witli  you,  cou- 

cerning  this  subject  t  A.     No. 

Q.     Concei-ning  a  settlement?  A.     No. 

Mr.  Bruno:  Thank  you.  I  have  no  fuithcr  (jues- 
tions. 

Mr.  Fernandez:  I  have  some  questions,  your 
Honor.  [36] 

Cross-Examination 

By  Mr.  Pernaiidez: 

Q.  Mrs.  Story,  do  you  know  approximately  how 
much  were  the  automobile  repairs  on  this  ear  that 
was  damaged? 

A.  Three  hundred  and  some  dollaj-s.  The  amount 
of  the  check  that  he  mentioned. 

Q.  Now,  to  w^hat  grade  did  you  get  in  school, 
Mrs.  Story?  A.     To  the  eighth  grade. 

Q.  Now,  at  or  around  the  time  wlien  you  signed 
this  agreement — let's  put  it  this  way: 

Between  the  time  of  the  accident  and  tJie  time 
that  you  signed  the  agreement,  did  you  have  the  ad- 
vice of  any  attorney?  A.     No. 

Q.  When  you  signed  this  agreement,  what  was 
your  understanding  concerning  it  ? 

Mr.  Bruno:  Objected  to,  your  Honor,  upon  the 
ground  that  it  calls  for  evidence  attempting  to  vary 
the  terms  of  the  written  docmnent. 

Mr.  Fernandez :  We  are  trying  to  show^  that  the 
document  isn't  what  it  purports  to  be,  that  there 
was  a  mistake  of  fact.  We  are  trving  to  sliow  wliat 
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this  contract  actually  is  and  what  the  parties  under- 
stood it  was. 

The  Court:  T  think  you  might  be  entitled  to 
show  events  that  occurred  prior  to  the  time  of  the 
signing  of  the  document.  [37] 

Mr.  Fernandez:    All  right. 

The  Court:     Let's  see  what  those  are. 

Q.  (By  Mr.  Fernandez) :  Now,  you  had  two 
conversations  with  a  person  from  your  insurance 
company.^  I  believe  his  name  was  Mr.  Brown,  is 
that  correct?  A.     Yes. 

Q.  Now,  at  the  time  you  first  talked  to  this  per- 
son that  we  will  call  Mr.  Brown,  that  was  at  the 
home  of  your  sister  in  Sunnyvale,  was  it? 

A.     Yes,  when  he  looked  at  the  car. 

Q.  And  you  had  already  called  u])  the  Raines 
Chevrolet  people  and  told  them  about  the  accident? 

A.     Yes. 

Q.  How  many  days  after  the  accident  was  it 
that  you  first  talked  to  Mr.  Bi'own? 

A.     The  second  day  after  the  accident. 

Q.  Did  you  know  that  he  was  from  the  Ameri- 
can Insurance  Company,  your  insurance  company? 

A.  No,  T  didn't  know  actually.  T  assumed  he 
was  because  he  w^as  sent  out  to  look  at  the  car. 

Q.  Now,  what  did  he  tell  you  concerning  how 
much  you  would  have  to  pay  to  repair  your  automo- 
bile? 

A.  He  said  we  would  have  to  pay  a  hundred 
dollars. 
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Mr.  Jh'iiuo:  I  object  to  that  on  the  ^Monnd  it 
calls  foi-  lu^arsay  testimony,  yoni*  Honor.  [:W] 

The  Court:  No.  It  may  he  a  type  oj*  hearsay, 
but  in  order  to  establish  her  state  of  mind,  I  think 
she  is  now  testifying  what  would  be  told  to  hei-. 

Mr.  Bruno:  As  1  understand  the  rulinij:,  your 
Honor  is  allowing  the  testimony  merely  to  show  Ik  r 
state  of  mind  rather  than  for  the  truth  of  the  mat- 
ter? 

^riie  (^)urt:     That's  all. 

Mr.  Fernandez:  Could  you  ]'e])eat  the  (|nestion, 
])lease? 

(Question  and  answer  read  by  the*  i-e)»(»i'ter. ) 

Q.  (By  Mr.  Fernandez)  :  What  kind  of  policy 
of  insurance  did  you  have  concerning  collision  re- 
pairs to  your  car?  Was  it  a  (me  Inindj-ed  dollar 
deductible  policy?  A.     Yes. 

The  Court:  Now,  those  things  arc^  generally 
understood,  but  I  think  you  should  s])ell  it  out  as 
to  what  that  means,  counsel. 

Q.  (Mr.  Fernandez):  In  other  words,  Mrs. 
Story,  your  insurance  covered  repairs  to  your  car 
only  for  damages  over  and  above  a  hundred  dollars? 

A.     That's  right. 

Q.  And  you  had  to  pay  yourself  th(^  first  hun- 
dred dollars?  A.     Yes. 

Q.  Now,  did  you  say  anything  to  him  when  he 
told  you  you  had  to  pay  this  hundred  dollars  to 
have  your  car  fixed? 

A.     W^elb  I  told  him  that  T  didn't  understand 
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why  we  had  [39]  to  pay  a  hundred  dollars  when  she 
run  into  us,  and  he  said,  well,  her  insurance  com- 
pany was  an  out-of-state  insurance  company. 

The  Court:     Her  what? 

The  Witness:  Her  insurance  company  was  an 
out-of-state  insurance  company. 

Mr.  Bruno:  Your  Honor,  I  move  to  strike  the 
last  question  and  the  last  answer  on  the  further 
ground  that,  first  of  all,  it  does  call  for  hearsay 
evidence  and  your  Honor  has  ruled  on  that,  but  I 
want  to  object  on  the  further  ground  that  even  if 
it  tended  to  prove  the  state  of  mind  of  the  witness 
at  the  time  she  signed  this  document,  this  would  be 
an  immaterial  piece  of  evidence  on  the  ground  that 
it  just  tends  to  show  a  unilateral  state  of  fact, 
which  it  is  clear  in  the  law  is  not  an  excuse  for 
rescission  of  a  contract  or  for  voidance  of  the  re- 
lease. 

The  Court:     Overruled. 

Mr.  Fernandez :  Where  were  we  .^  What  was  my 
last  question  before  that  objection,  please? 

(Question  and  answer  read  by  the  reporter.) 

Q.  (By  Mr.  Fernandez)  :  Does  that  complete 
your  answer?  A.     Yes. 

Q.  Now,  did  you  have  another  talk  with  Mr. 
Brown  again,  or  this  person  you  believc^l  to  be  Mr. 
Brown?  A.     Yes.  [40] 

Q.     This  was  a  telephone  conversation? 

A.     Yes. 
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Q.  Did  you  ask  hiiu  or  did  Ik-  \v\\  you  ah«»iit 
some  papers  lie  was  going  to  send  you? 

A.     Yes. 

Q.     What  did  he  tell  yon  conceriiiiii^  the  papers? 

A.     W(^ll,  he  said  that 

Mr.  Bruno  (Interposino:)  :  Let  the  record  show 
the  same  o))jection. 

The  Court:     Same  ruling. 

Q.     (By  Mr.  Fernandez):     Go  ahead. 

A.  He  said  that  he  was  seiuliu,!;'  ns  these  p.Mpers 
to  sign  and  for  us  to  sign  i\wu\  and  send  them  hack 
to  them  so  that  they  eould  receive  thi^r  money  from 
her  insurance  company. 

Q.  What  did  you  say  when  he  told  you  this  con- 
cerning what  you  were  signing,  the  papers  he  was 
sending  you  .^  A.     Well,  I  thought 

Mr.  Bruno:     Objection. 

The  Witness:  I  thought  it  Avas  so  they  could  col- 
lect what  they  had  been  out 

Mr.  Brmio  (Interposing)  :     Mrs.  Story,  please. 

Your  Honor,  I  think  that  is  completely  incom- 
])etent,  irrelevant  and  immaterial,  what  she  thought, 
because  the  theory  of  meeting  of  minds  under  con- 
tract was  drawn  out  years  ago.  It  is  what  is  defi- 
nitely stated  in  the  wiitten  w^ord  that  counts.  [41] 

The  Court:  Well,  we  haven't  gotten  to  that  yet, 
have  we? 

Mr.  Bruno:  Well,  wdiat  she  thinks  I  think  would 
be  irrelevant,  or  what  she  thought. 

The  Court:     Overruled. 
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Mr.  Fernandez:  Will  you  repeat  the  last  ques- 
tion that  was  answered? 

The  Court:  I  think,  counsel,  if  you  will  go  into 
this  telephone  conversation  a  little  more  in  detail, 
please,  that  she  had  with  this  Mr.  Brown,  the  sec- 
ond conversation? 

Mr.  Fernandez :     Okay. 

Q.  Now,  where  were  you  when  you  had  this 
telephone  conversation  with  Mr.  Brown? 

A.     Marin  Motel. 

The  Court:     At  where? 

A.     At  the  Marin  Motel. 

The  Court:     Marin  Motel?  A.     Yes. 

The  Court:  Was  that  your  permanent  place  of 
residence  ? 

A.  That  is  where  we  were  living  at  the  time,  yes. 
My  husband  was  working  on  a  job  in  Marin  County. 

The  Court:     Working  where? 

A.  He  was  working  on  a  job  in  Marin  County 
i\i  that  time  and  we  were  staying  at  the  Marin 
Motel.  [42] 

The  Court:     How  long  had  you  been  there? 

The  Witness:  We  had  been  there  since  Septem- 
l)er,  some  time  in  September. 

The  Court:     Of  1955? 

The  Witness:     Yes. 

The  Court:  And  what  type  of  employment  was 
your  husband  on  at  that  time? 

The  Witness:  My  husband  is  an  operating  en- 
gineer. H(*  operates  heavy  equipment. 

The  Court:     Was  this  some  construction  job? 
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The  Witness:     Yes,  a  construction  .job. 

The  Court:     Xcai*  where  you  were  staying.'' 

The  Witness:     Vcs.  Saint   N'inccnt  School. 

The  Court:     Wluit  .^ 

The  Witness:     It  was  at  Saint  Vincent's  Scliool. 

Q.  (By  Mr.  Fernandez):  Did  you  call  Mr. 
Brown,  or  did  he  call  you?  A.     He  called  me. 

Q.  Do  you  recall  wliat  tlu^  conversation  was  be- 
tween you  and  Mr.  Brown  concernins;  repairs  to 
your  automobile.^ 

A.  No.  I  remember  that  he  said  he  was  sending 
us  the  papers  to  si^n  so  that  they  could  uct  their 
money  back  that  they  had  been  out  on  oui-  car 
from  her  insurance  company. 

Q.  Did  he  tell  you  anythino-  about  noui'  physical 
trouble?  A.     No.  [43] 

Q.  Did.  he  tell  you  about  any  medical  ])ills  or 
doctor  ])ills  3"0u  mig^ht  incur?  A.     No. 

Q.     Or  that  you  iiad  incurred?  A.     No. 

Q.  Did  he  tell  you  at  that  time  if  you  sis^ned  the 
papers  you  would  get  your  hundred  dollar  de- 
ductible back?  A.     No. 

The  Court:  There  was  nothing  said  about  your 
getting  this  $100  back  in  that  conversation? 

The  Witness:  No.  The  only  way  they  ever  said 
that  we  would  get  our  hundred  dollars  back  w^as  if 
her  insurance  company  paid  all  of  the  damages  on 
the  car  that  we  would  receive  our  hundred  dollars 
deductible  back,  otherwise  we  wouldn't. 

The  Court:     When  was  this  said  to  you? 

The  Witness:     Well,  they  told  us  that  from  the 
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very  beginning.  When  they  first  looked  at  the  ear 

they  told  us  that. 

Q.  (By  Mr.  Fernandez) :  Now,  just  to  go  back 
for  one  moment,  you  bought  your  car  from  Raines 
Chevrolet,  is  that  correct,  in  Sunnyvale? 

A.     Yes. 

Q.  And  you  also  got  your  insurance  from  Raines 
Chevrolet  ?  A.     Yes. 

Q.  And  in  your  dealings  with  him,  your  initial, 
dealings  on  this  accident  was  with  Raines  Chevro- 
let Company,  is  that  right,  [44]  or  with  the  insur- 
ance agent  of  the  American  Insurance  Com])any  .'' 

A.  Well,  T  reported  it  to  the  agent  at  Raines 
Chevrolet. 

Q.  Now,  when  later  on,  after  you  had  this  sec- 
ond conversation  with  Mr.  Brown,  you  said  you  re- 
ceived a  letter  in  an  envelo])e  in  the  mail  containing 
the  rek^ases  that  we  have  here,  is  that  correct? 

A.     Yes. 

Q.  Now,  what  was  the  return  address  on  the  en- 
velope? 

A.     \t  wns  in  a  Raines  Chevrolet  envelope. 

Q.  And  after  you  signed  the  release,  or  after 
you  signed  the  pa])ers  that  were  in  that  envelo])e — 
may  1  r(^])hras('  that  (piestion? 

After  you  had  signed  the  paper  that  was  in  that 
envelo])e,  who  did  you  send  it  back  to? 

A.     Raines  Chevrolet. 

Q.  When  you  signinl  the  ])aper  on  November 
29,  195').  what  did  yon  think  you  were  signing? 

A.      1  thonizht  it  was  what  Mr.  Brown  said  T  was 
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signing,  just  for  thcni  to  get  their  money  hack  liom 
tlic  other  insurance  company  that  they  had  hccn  mil 
on  our  car. 

Q.  And  it  was  the  day  after  you  received  it 
that  you  mailed  it  back  to  whom  I 

A.     Raines  Chevrolet. 

Q.  Later  on  in  the  mail  you  got  a  hotter  with 
a  check  addressed  to  Thurman  Story  and  Oleta 
Story  and  the  American  [45]  Insurance  Company, 
is  that  correct? 

A.  Yes,  it  was  mailed  from  oui*  insurance  com- 
pany. 

The  Court:  What  is  that  .^  I  don't  thiidv  that 
question  was  clear,  comisel. 

Mr.  Fernandez:  Well,  strike  the  (juestion.  I  will 
repeat  it. 

Q.  After  you  signed  the  papers  you  received  a 
check  in  the  mail,  is  that  correct?  A.     Yes. 

The  Court:     Didn't  it  have  a  letter  with  it  .^ 

The  Witness:     I  don't  recall. 

The  Court:  Well,  how  would  you  know  to  send 
it  back  if  it  didn't  have  a  letter  with  it? 

The  Witness :     You  mean  the  check  back  ? 

The  Court:     Yes. 

The  Witness:  Yes,  the  check  said  just  to  en- 
dorse it  and  send  it  back.  It  was  made  out  to  my 
husband  and  to  me  and  to  the  American  Insurance 
Company. 

The  Court:     AYell,  was  there  a  letter  with  it? 

The  "Witness :  Yes,  for  us  to  endorse  it  and  give 
it  back. 
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The  Court:     Do  you  have  that  letter? 

The  Witness:     No,  I  don't  have. 

Q.  (By  Mr.  Fernandez)  :  Then  you  endorsed  it 
and  sent  it  back  to  whom  ?  [46] 

A.     To  our  insurance  company,  I  think. 

Q.  Then  a  week  or  two  after  that  you  got  a 
check  in  the  mail,  is  that  correct? 

A.  Something  like  that.  It  was  quite  a  while 
afterward. 

Q.     And  what  was  the  amount  of  that  check? 

A.     $100. 

Q.  Had  you  paid  the  hundred  dollars  to  Raines 
Chevrolet  to  repair  your  car?  A.     Yes. 

Q.     Are  you  still  having  trouble  in  your  neck? 

Mr.  Bruno:  Objected  to  on  the  ground  it  is 
irrelevant. 

The  Court:     Well,  counsel 

Mr.  Fernandez:  I  am  not  going  into  the  details 
on  it. 

The  Court:  I  think  you  should.  In  other  words, 
both  of  you  have  cited  a  number  oJ'  authorities 
here.  We  are  not  going  to  do  this  in  two  bites.  I 
take  it  that  1  will  have  an  opportunity  to  read  the 
authorities  after  the  matter  is  over,  but  I  think 
you  should  go — If  you  are  finished  with  your  proof 
about  the  relase  now,  if  you  then  desire  to  go  into 
the  personal  situation,  which  would  bc^  only  im- 
portant if  the  release  issue  is  determined  in  your 
favor. 

Mr.  Fernandez:     Yes. 

Tlie  Court:      IT  it  isn't  dc^termiiied  in  yonr  [47] 
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favor,  why,  it  will  not  he  of  any  iniporlaiicc;;  hut 
wc  will  do  it  all  at  oiu»  time  and  then  the  Cniirl 
will  liave  an  opportunity  to  look  at  these  authori- 
ties and  digest  them. 

Mr.  Bruno:  In  that  resi)eet,  youi-  Honor,  I  am 
sure  what  your  Honor  says  is  a  desirable  thing, 
but  that  is  not  what  I  had  in  mind  wIkmi  I  ob- 
jected to 

The  Court  (Interposing):  Well,  what  are  we 
going  to  do — two  trials? 

Mr.  Bruno:  The  only  difficulty  I  have  is,  I  have 
never  received  a  notice  of  time  of  trial  in  this  ease 
at  all.  I  never  knew^  the  case  was  on  the  calendai' 
until  Mr.  Fernandez  and  my  associate  happenc^d  to 
b(^  in  court  here  a  week  or  two  ago  when  the  case 
w^as  called.  I  don't  think  Mr.  Fernandez  knew^  about 
it,  either.  Since  they  didn't  know^  about  it,  the  case 
was  continued  until  today. 

Then  I  got  busy  and  I  found  out  in  thc^  last  two 
days  that  Mrs.  Dobler,  or  Miss  Dobler,  is  an  Army 
nurse,  was  transferred  from  Hamilton  Air  Field  to 
Germany.  I  have  no  deposition  from  her.  T  have 
never  talked  to  the  lady. 

And  so  I  want  to  point  that  out  to  the  Court.  I 
am  at  a  serious  disadvantage  in  that  respect,  and  at 
least  I  would  like  to  consult  with  her  or  communi- 
cate with  her  as  to  her  vdshes  in  the  matter  before 
I  proceed  on  the  question  of  liability.  That  is  w^hy 
T  thought  we  could  try  only  the  question  of  the  re- 
lease and  see  if  the  rest  could  be  obviated.  If  [48] 
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your  Honor  rules  against  us  in  that  respect,  why, 
in  the  meantime,  of  coui^e,  I  can  commimicate  with 
her  and  be  ready  in  a  week  or  two. 

The  Court:  I  think  we  ought  to  complete  the 
testimony  of  this  witness  upon  all  issues  at  this 
time,  and  if  vou  then  desire  to  have  a  continuance 
for  the  purpose  of  producing  such  testimony  on  the 
question  of  liability  as  you  desire,  we  will  arrange 
for  such  a  continuance. 

Mr.  Bruno:     All  right,  your  Honor. 

The  Court:  And  we  will  put  it  over  to  some 
other  time,  but  let's  finish  all  the  issues  with  this 
witness  at  this  time. 

Mr.  Fernandez:  For  the  record,  T  miglit  also 
point  out  that  it  was  partly  through  our  ignorance 
of  Federal  procedure,  which  might  have  hurt  Mr. 
Bruno  in  this  respect.  Of  course,  Mr.  Gassett  and  I 
were  in  Court  on  the  23rd  and  had  this  matter  ])ut 
over  mitil  today.  No,  I  think  it  was  sooner  than 
that.  Probably  the  18th. 

The  Court:  Well,  isn't  there  a  Notice  of  Motion 
to  set?  Wasn't  that  served  on  counsel? 

Mr.  1  >runo :  Yes,  that  was  received,  but  we  never 
received  any  notice  of  time  of  trial  at  all,  which  is 
required  by  the  rules,  and  I  just  waited  patiently 
knowing  it  would  be  set,  and  I  assumed  they  would 
tell  us  when  the  trial  was  going  to  be,  but  we  just 
happened  to  be  in  Court  on  a  criminal  matter  [49] 
on  the  18th  and  found  out  this  was  set. 

That  is  Rule  14,  your  Honor — excuse  me,  Rule 
17  of  th(^  Rules  of  \ho  Court. 
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The  Court:     it  is  not  in  the  CieJierul  Uiiles. 

Mr.  liruuo:  No,  it  is  Rule  17  ul*  the  Noilhern 
District.  Notice  oi'  Time  of  Trial  will  be  served 
when  the  other  party  wasn't  pi'esent  at  tin-  tinic  of 
setting,  which  we  weren't. 

Mr.  Fernandez:  OI*  coarse,  you  were  present  at 
the  time  of  resetting. 

I'he  Court :  Was  anybody  present  at  the  time  of 
the  setting-  of  this  case  for  trial? 

Mr.  iirmio :     No,  we  were  not. 

Mr.  Fernandez:  Our  oftice  was,  yes,  but  the 
other  party  wasn't.  They  were  present,  howevi*r,  on 
the  18th  when  it  was  reset  over  for  today.  I  ex- 
plained to  Judge  Harris  it  was  due  to  oui*  ignorance 
of  the  procedure. 

The  Court:  It  was  originally  set  for  December 
18th  for  trial,  is  that  rights 

Mr.  Fernandez:  The  19th,  and  on  the  18th  I 
was  in  Court  and  Mr.  Glassett  was  also  in  Coui-t 
at  that  time,  and  we  requested  that  the  matter  be 
put  over  until  today. 

Mr.  Brmio :  We  were  in  Court  on  other  mattei*s. 
We  just  happened  to  be  here. 

Mr.  Fernandez:     I  was  here  on  this  matter. 

Mr.  Bruno :     But  we  were  not.  [50] 

The  Court:  Somebody  from  your  office  was  here, 
and  on  that  day  received  information  that  it  would 
be  tried  upon  the  30th  of  December,  is  that  right? 

Mr.  Bruno:  That's  right.  That  is  when  I  got 
busy. 

The  Court:     All  right. 
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Mr.  Fernandez:  Well,  it  is  my  understanding 
that  we  are  going  to  cover  the  whole  witness? 

The  Court:     Yes. 

Q.  (By  Mr.  Fernandez)  :  Mrs.  Story,  what  was 
your  occupation  at  the  time  of  the  accident? 

A.     Housewife. 

Q.     And  how  long  have  you  been  so  employed? 

A.    How  long? 

Q.     Yes.  A.     16  years. 

Q.  Now,  you  were  married  to  Mr.  Thurman 
Story,  the  gentleman  over  to  my  left? 

A.    Yes. 

Q.  And  where  were  you  living  at  or  about  the 
time  of  this  accident? 

A.     At  the  Marin  Motel. 

Q.     This  was  in  Marin  County?  A.     Yes. 

Q.  Now,  directing  your  attention  to  October  2, 
1955,  Mrs.  Story,  were  you  living  at  the  Marin 
Motel  at  that  particular  [51]  time?  A.     Yes. 

Q.  Did  you  and  your  husband  have  occasion  to 
leave  the  Marin  Motel  for  San  Francisco  on  that 
day?  A.     Yes. 

Q.  And  what  highway  were  you  going  to  take  to 
get  to  San  Francisco?  A.     101. 

Q.     You  were  heading  for  San  Francisco? 

A.     Yes. 

Q.  And  you  got  onto  101  and  drove  in  which  di- 
rection? A.     South. 

Q.  Just  so  that  we  understand  it.  Highway  101 
generally  runs  north  and  south A.     Yes. 

Q.     near  the  vicinity  of  this  accident? 
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A.     Yes. 

The  Court:  May  1  intcniipt  you,  Mr.  iM'riian- 
dez?  The  reporter  has  been  ^oino-  pi-ctty  steadiU. 
AVo  will  take  a  short  recess. 

(Short  recess.) 

Q.  (By  Mr.  Fernandez):  Mrs.  Story,  where 
did  you  go  to  school  ?  Was  it  in  Oklahoma  ? 

A.     In  Oklahoma. 

Q.  AVhen  did  you  come  to  California  foi-  the 
first  time?  [52]  A.     To  live? 

Q.     Yes.  A.     In  August,  1954. 

Q.     Where  had  you  lived  before  tliat  time? 

A.     In  Oklahoma. 

Mr.  Bruno:  That  I  think  is  incompetent,  iricl*'- 
^'ant  and  immaterial. 

The  Court:  Oil,  I  tliink  it  is  shown  there  now. 
Let's  go  on. 

Q.  (By  Mr.  Fernandez) :  Now,  we  have  come 
to  the  accident  that  happened  on  November  2,  1955. 

A.     Yes. 

Q.  Do  you  recall  it  happened  at  the  intersec- 
tion— at  the  Grreenbrae  intersection  in  ]\Iarin 
County?  A.     Yes. 

Q.  That  is  the  intersection  of  Highway  101  and 
Sir  Francis  Drake  Street,  is  that  correct? 

A.  I  guess.  All  I  know  is  that  they  call  it  the 
Greenbrae  intersection. 

Q.  In  other  words,  Highway  101  crosses  the 
street  at  that  point?  A.     Yes. 

Q.     So  we  understand  what  we  are  talking  about, 
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th(*  highway  at  and  near  this  intersection,  Highway 

101,  runs  north  and  south?  A.     Yes.  [53] 

Q.     And  you  were  going  where  .^ 

A.     To  San  Francisco. 

Q.     And  as  you  came  up  this — strike  that. 

Who  were  you  going  with  on  this  particular  day  ? 

A.  Witli  my  husband,  and  we  had  two  little 
boys  visiting  us  and  we  were  taking  them  to  the  zoo. 

Q.     Where  were  you  sitting? 

A.     On  the  right-hand  side  in  the  front. 

Q.     And  your  husband,  was  he  dri\ing  ? 

A.     Yes. 

Q.     And  the  two  little  boys,  where  were  they  .'' 

A.  One  was  ])et\veen  us  on  the  front  seat,  and 
the  other  was  in  the  back  seat. 

Q.  What  kind  of  Achicle  were  you  driving  on 
this  day?  A.     1955  Chevrolet. 

The  Court:     You  were  driving  a  1955  Chevrolet? 

Tlic  Witness:  ]\Iy  ]ins])au(l  was  driving  a  195.") 
Chevrolet. 

Mr.  Fernandez:     My  question  was  erroneous. 

Q.     Who  owned  that  particular  vehicle? 

A.     My  husband  and  1. 

Q.  And  as  you  came  up  to  tliis  Greenbrae  inter- 
section, did  you  notice  wliether  there  was  an\  traffic 
signal  there?  A.     Yes. 

Q.  What  kind  of  signals?  Sto])  lights,  a  sign, 
or  wliat  !  A.     A  light.  [54] 

Q.  As  you  approached  the  intersection,  say 
ab<»nt    !)(K)    f(M^t    nwn\'.   do    von    iTni(']nb(>r   what    the 
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color  of  tlie  lights  wc^-e  for  traffic  going  southbound 

on  101? 

A.     The  light  tunuKl  red,  and  we  stopped. 

Q.  You  stop})ed  where,  before  tiic  intersection, 
at  the  intersection,  in  the  interseetion,  or  where!' 

A.  We  were  the  first  car.  We  were  sto])ped  riuht 
wlu^re  you  normally  stop  at  a  interseetion. 

Q.  Can  you  describe  your  stop?  Was  it  sudch'n, 
slow,  gradual,  or  what  ? 

A.     I  would  say  just  about  an  average  stop. 

Q.     W(»re  ihojv  any  cars  in  front  of  you  ? 

A.     Yes. 

Q.  Wer(^  there  any  cars  stopped  to  youi-  riuht 
at  the  tirnc^  you  came  to  this  sto])  ? 

A.  Not  wlien  we  come  to  the  stop,  but  I  think 
there  was  one  ]nilled  u])  to  the  side  of  us. 

Q.  What  was  the  color  of  the  light  when  ynii 
came  to  a  stop?  A.     Red. 

Q.  While  you  were  in  this  position  of  rest,  was 
your  vehicle  struck  by  another  car  from  the  rear? 

A.     Yes. 

Q.  How  long  had  you  been  in  this  position  of 
rest  before  you  were  struck? 

A.  Well,  I  don't  know  just  how  long.  A  few 
seconds,  though,  [55]  at  least. 

The  Court:     How  long? 

A.  At  least  a  few  seconds.  I  don't  know  just 
how  long.  It  could  have  been  a  minute,  or  it  could 
have  been  less.  I  don't  know  just  how  long  it  was. 

The  Court:  What  do  you  mean  by  ''a  few  sec- 
onds"? How  manv  seconds  is  that? 
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The  Witness:  Oh,  I  would  sav  at  least  15  to 
30  seconds.  I  don't  know,  actually.  I  know  that  we 
were  at  a  full  stop  and  was  sitting  there  waiting 
on  the  light  before  she  run  into  the  back  end  of  us. 

Q.  (By  Mr.  Fernandez)  :  Now,  you  were  in  the 
middle  lane,  is  that  correct"?  A.     Yes. 

Q.  How  many  lanes  were  southbound  lanes  on 
101.^  A.     Two,  I  think,  aren't  there? 

Q.  Did  you  ever  see  this  vehicle  that  struck  you 
from  the  rear?  A.     No. 

Q.  I  should  rephrase  the  question:  Did  you  see 
it  any  time  before  the  accident?  A.     No. 

Q.  What  was  your  first  knowledge^  that  an  acci- 
dent was  going  to  happen  ?  What  was  the  first 
thing  ? 

A.  W(^  didn't  have  any  knowledge  of  it  at  all 
until  it  [56]  happened. 

Q.     You  mean  you  just  felt  the  impact? 

A.     That's  right. 

Q.  Was  your  car  pushed  any  distance  as  a  re- 
sult of  the  impact?  A.     Yes. 

Q.     Was  it  pushed  forward,  to  the  side? 

A.     Forward. 

Q.     How  far  was  it  pushed,  do  you  know? 

A.  Completely  across  the  intersection  and  on 
down  the  highway  aways. 

Q.  Do  you  know  how  wide  the  highway  is  at 
this  j)oint?  A.     No,  I  don't. 

Q.  ^A^n^ld  you  say  it  was  more  than  40  feet,  or 
less  than  40  feet? 

A.     I   realh'  don't  know. 
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Mr.  Bruno:  Tliat  is  leading  and  suggestive.  She 
said  slie  didn't  know. 

The  Court:     Yes,  sh(»  says  she  doesn't  know. 

Q.  (By  Mr.  Fernandez) :  What  happened  to 
your  body  inunediately  after  tlie  inii)aet ! 

A.     What  happened  to  my  body? 

Q.     Yes. 

A.  Well,  I  went  forward,  it  toi-e  oui*  I'l-nnl  feet 
loose  and  threw  us  forward.  [57] 

Q.  Did  any  part  of  your  body  strike  any  i)art 
of  the  ear? 

A.     The  front  of  my  forehead  hit  the  windshield. 

Q.  Did  you  feel  anything  in  your  body  riuht 
i\fivv  i]w  impact  insofar  as  ])ain  or  iiinisua!  sensa- 
tion I 

A.  Yes.  There  was  hurting  right  at  the  base  of 
my  skull.  My  neck  popped  and  was  hurting  right 
at  the  base  of  my  skull. 

The  Court:     What? 

The  Witness:  Right  at  the  base  of  my  skull 
here. 

The  Cornet:  Well,  what  happened?  You  haven't 
told  me  that. 

The  Witness:  My  neek  popped  and  I  had  a  hui't- 
ing  there. 

Q.  (By  Mr.  Fernandez) :  Was  your  head 
pushed  forward  at  all  as  a  result  of  this  impact? 

A.    Yes. 

Q.  What  happened  after  your  head  hit  the  wind- 
shield? A.     T  went  back. 

Q.     You  told  us  about  your  neck  popping.  W^-is 
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there  anything  else  in  any  other  part  of  your  body 
that  popped  or  that  you  felt  some  imusual  sensa- 
tion? A.     Nothing  that  I  felt  at  the  time. 

Q.  After  you  were  pushed  across  the  intersection 
and  got  out  of  the  car,  did  you  have  a  conversation 
with  the  driver  of  the  other  vehicle? 

A.     No,  I  didn't.  [58] 

Q.     Did  you  see  the  other  people  ? 

A.     Yes,  I  saw  them. 

Q.  Did  you  notice  the  damage  to  the — strike 
that. 

Did  you  see  the  other  car  that  hit  you? 

A.    Yes,  I  saw  it. 

Q.  Where  was  the  other  car  after  you  had  gotten 
out  of  your  vehicle?  Wliere  was  it  sitting? 

A.  I  really  couldn't  tell  you  how  far  behind  our 
car.  It  was  behind  our  car,  but  I  don't  know  just 
the  distance. 

Q.  Was  it  in  the  intersection,  to  the  south  of 
the  intersection,  or  to  the  north  of  the  intersection  ? 
Or  just  where  in  general? 

A.     I  don't  remember  just  where  it  was. 

Q.  Did  you  see  what  the  damage  was  to  this 
other  vehicle  at  the  time  you  got  out  of  your  car? 

A.  Not  completely.  I  did  notice  that  the 
front 

The  Court:     Please  keep  your  voice  up. 

The  Witness:  T  did  notice  that  the  front  end  of 
the  car  was  smashed  in  quite  a  lot. 

Q.  (By  Mr.  Fernandez):  AVas  it  generally  in 
the  fi'oiit  end,  though?  A.     Yes. 
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Q.  Did  you  notice  where  the  (huiiagc  was  to 
your  car'^ 

A.     It  was  to  the  back  end  of  our  car. 

Q.  What  about  the  seats'.^  Did  it  distinl)  the 
seats?  [59] 

A.  Yes,  they  were  torn  completely  loose  and  the 
steering  wheel  was  broken  in  two  places. 

Q.     Was  there  any  other  damage  to  the  ear  i 

A.  The  controls  on  the  heater,  the  heater  control 
Avas  all  bent. 

Q.  Was  there  any  damage  to  the  I'loiit  end  of 
the  car?  A.     No,  no  damage  to  the  front  end. 

Q.  Was  there  any  damage  to  the  windshield  that 
you  saw?  A.     No. 

Q.  After  you  got  out  of  youi-  car,  did  you  feel 
any  uimsual  sensation  in  any  part  of  your  body '( 

A.  Just  that  hurting  at  the  base  of  my  skull, 
and  my  head  started  hurting,  and  i  was  extremely 
nervous. 

Q.  What  did  you  do  after  the  accident  .^  Did  you 
go  home  or  go  on  to  San  Francisco? 

A.  We  went  on  to  San  Francisco,  but  we  didn't 
even  go  into  the  zoo.  We  turned  around  and 

The  Court:    You  what? 

The  Witness:  We  didn't  even  go  into  the  zoo. 
We  turned  around  and  went  home  because  I  was 
feeling  so  bad  and  so  nervous. 

Q.  (By  Mr.  Fernandez) :  You  were  going  to 
the  zoo  in  San  Francisco,  I  take  it?  A.     Yes. 

Q.     Why  did  you  go  home,  now?  [60] 

A.     I  was  feeling  bad.  T  had  such  a  headache  and 
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I  was  nervous,  so  we  turned  around  and  went  home. 

Q.     Did  you  see  a  doctor — strike  that. 

When  was  the  first  time  you  saw  a  doctor  for 
your  troubles? 

A.  I  believe  the  first  time  that  I  went  to  a  doc- 
tor was  in  September  of  1956.  I  saw  a  doctor  in 
December,  on  Christmas  Day,  for  a  headache  at  the 
San  Rafael  Hospital. 

The  Court:    For  what? 

The  Witness :     For  a  headache. 

The  Court:  You  saw^  a  doctor  in  December  of 
1955? 

The  Witness:     Oh,  1955,  yes. 

The  Court :     For  a  headache,  you  say  ? 

The  Witness:     Yes. 

The  Court:  Up  to  that  time  you  hadn't  seen 
any  doctor  at  all? 

The  Witness:     No. 

The  Court:  Well,  between  the  date  of  the  acci- 
dent, October  2nd,  up  till  Christmas,  what  had  been 
your  condition  at  that  time  ? 

The  Witness:  Well,  it  would  come  and  go.  I 
would  have  severe  headaches,  and  then  they  would 
go  away. 

The  Court:  At  any  time,  were  you  confined  to 
your  bed  by  reason  of  this  accident? 

The  Witness:  With  severe  headaches  I  have 
been  off  [61]  and  on,  yes. 

The  Court :  Well,  I  am  speaking  of  the  time  be- 
tw(M^n  October  and  December.  Were  yon  confined 
to  vour  bed  tln^  iwxi  day  after  the  accident? 
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The  Witness:     Yes,  all  clay. 

The  Court:     What? 

The  Witness:  All  day  the  \w\\  day  after  tlir  ac- 
cident. 

The  Court:     Why  were  you  in  bed  then  ! 

The  Witness:  Well,  I  was  sore  all  over,  ((Hildirt 
hardly 

The  Court :     And  you  stayed  in  bed  that  one  day  i 

The  Witness :     Yes. 

The  Court:  Thereafter,  were  you  confined  to 
your  bed  at  any  time  by  reason  of  the  accident? 

The  Witness:  Only  when  T  had  severe  head- 
aches. 

The  Court:     And  where  were  these  headaches? 

The  Witness:  They  start  in  my  neck  and  uo  to 
the  front  of  my  head. 

The  Court:  But  you  didn't  go  to  see  a  doctor 
about  this  condition? 

The  Witness:  No.  The  first  time  T  saw  a  doctor 
Avas  December  25th. 

Q.     (By  Mr.  Fernandez)  :     1955? 

A.     Yes.  [62] 

The  Court :  Where  did  you  see  a  doctor  then?  At 
his  office? 

The  Witness :     At  the  hospital  at  San  Rafael. 

The  Court :  How^  did  you  happen  to  go  there  on 
that  day? 

The  Witness :  My  husband  took  me.  I  had  such  a 
severe  headache,  my  husband  took  me. 

The  Court:  Did  you  get  any  treatment  there  at 
that  time  ? 
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The  Witness:  Yes,  he  gave  me  a  shot  and  gave 
me  some  kind  of  a  tablet  to  take  for  my  head. 

The  C'ourt :     He  gave  you  a  shot  where  "i 

The  Witness:     In  my  arm. 

The  Court:     Well,  what  was  that  for'^?  For  pain? 

The  AVitness :     For  pain. 

The  Court:  And  you  got  some  tablets?  What 
vrere  they? 

'I'he  Witness :     For  pain. 

The  Court :     Like  aspirin,  or 

The  Witness :     No,  they  were  prescriptive. 

The  Court:     Codeine?  You  don't  know  what? 

Th(^  Witness:     1  don't  know  what  it  was. 

The  (.  ourt :  All  right,  did  you  go  to  a  doctor  at 
any  time  after  December  25,  1955? 

The  Witness:  Not  until — J  think  it  was  in  Au- 
gust [68]  or  September.  J  l^elieve  it  was  in  Septem- 
ber of  1956,  that  1  went. 

The  Court :     September,  1956  ? 

1lie  Witness:     Yes. 

The  Court :  How  did  you  happen  to  go  to  the 
doctor  at  that  time? 

The  Witness:  AVell,  1  had  been  having  pain  all 
the  time,  and  it  was  getting  worse,  and  it  had  gone 
down  into  my  right  arm  and  I  was  losing  the  use  of 
my  right  arm,  and  my  sister  kept  on  at  me  to  go  to 
the  doctor  and  I  finally  went. 

The  Court:     What  doctor  was  that? 

The  Witness :     1  >r.  Besson  at  Sunnyvale. 

The  Court:  Were  you  living  thei-e  in  Sumiyvale 
at  that  time? 
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The  Witness:     Yes. 

The  (\)iirt :     Al'tei'  the  accident,  liow  Ion-  did 
live  at  the  Marin  Motel  before  you  moved  a\va\' 

The  Witness:  It  was  flic  last  ])art  of  Jainiaiv 
or  first  part  of  Kebiiiaiy  that  we  went  hack  to 
Snnnvvale. 

The  Court:  All  right.  Now,  when  you  saw  this 
doctor  in  September,  1956,  did  you  get  any  treat- 
ment at  that  time  ^. 

The  Witness:     Yes. 

The  Court:     What? 

The  Witness:  He  gave  me  some  kind  of  Jicat 
treatments.  [64] 

The  Court :     Heat  treatments  ? 

The  Witness:  Yes,  with  a  lamp  and  what  li(» 
called  deep  sound  treatments. 

The  Court:  Directed  to  what  portion  of  your 
body? 

The  Witness:  To  my  arm  and  shoulder  here.  The 
right  arm  and  shoulder. 

The  Court :     What  kind  of  a  doctor  was  this  man  ? 

The  Witness :     He  is  just  a  medical  doctor. 

The  Court:  A  general  practitioner?  He  wasn't  a 
specialist  ? 

The  Witness:     No,  he  wasn't  a  specialist. 

The  Court :  And  how^  did  you  get  this  treatment, 
at  his  office  or  at  your  home? 

The  Witness :     At  his  office. 

The  Court :     How  many  treatments  did  you  9;ei  ? 

The  Witness:  Well,  I  don't  know  for  sure.  T 
think  I  taken  five  or  six  treatments  from  him  off 
and  on.  He  wanted  me  to  take  treatments  every  day 
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but  I  couldn't  get  in  every  day  to  take  treatments. 

The  Court :     All  right,  go  ahead,  counsel. 

Q.  (By  Mr.  Fernandez)  :  Now,  between  October 
2,  1955,  and  December  25,  1955,  w^here  was  your 
trouble  in  your  body? 

A.     In  my  neck  and  head. 

Q.  Were  there  any  other  parts  of  your  body 
))othering  you? 

A.     Between  December  and  October?  [65] 

Q.     Between  October  2,  1955,  to  December. 

A.     No. 

Q.  Now,  this  trouble  you  had  in  your  neck  and 
head,  was  it  always  with  you,  or  v\'as  it  just  with  you 
part  of  the  time? 

A.  No,  it  would  just  come  and  go  })art  of  tlu^ 
time. 

Q.  Do  you  know  how  often  it  would  come  during 
a  month  between  those  two  i)eriods  I  mentioned? 

A.  Oh,  I  would  say  every  week  or  at  least  ten 
days. 

Q.  And  when  you  had  this  headache  and  the 
trouble  in  your  head  and  neck,  what  did  you  do? 

A.  Well,  I  would  go  to  bed  and  stay  in  bed,  and 
1  would  take  aspirin  or  D.C.  powders,  anything  that 
I  thought  might  relieve  it. 

Q.  And  betweeu  Christmas  of  1955  and  up  to 
September  of  195(i  did  you  have  any  other  trouble  in 
any  other  parts  of  your  body  other  than  ihosv  you 
have  just  mentioned? 

A.     Yes,  it  went  down  into  my  shouldcn*  and  ariu. 

Q.     Which  shoulder  are  you  referring  to? 

A.     The  right  shoulder. 
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Q.  Can  you  indicate  to  the  Court  tlic  direct i(Mi 
that  this  trouble  took  *? 

A.  It  goes  down  into  my  neek  and  into  my  riLilit 
slioulder  and  ui)])er  i)art  of  my  riglit  arm. 

Q.  And  was  this  pain  constant  or  just  p.-irt  oT  tlic 
time?  A.     Yes,  it  was  constant.  [(i(i] 

Q.  Can  you  describe  this  trouble  that  went  iiit(» 
your  right  arm? 

A.  Well,  I  really  don't  know  how  to  describe  it. 
You  mean  the  ])ain'? 

Q.     Yes. 

A.     It  hurts  just  like  my  neck  does,  but  it   is  in 
my  arm.  The  same  pain  as  the  neck.  It  is  sore  nud 
T  can't  describe  tlie  ])ain.  It  is  a  kind  of  a  sliar;* 
pain,  especially  when  I  move  my  arm  or  if  I  move 
my  neck  it  is  a  sharp  pain. 

Q.  Between  Christmas,  1955,  until  December, 
1956,  did  this  pain  in  your  arm  and  shoulder  get 
better,  stay  the  same,  or  get  worse  *? 

A.     It  got  worse. 

Q.  What  about  the  trouble  in  your  neck  and  your 
headaches,  did  that  get  better,  stay  the  same,  or  get 
Avorse?  A.     It's  gotten  worse,  too. 

Q.  This  pain  in  your  right  arm,  did  it  have  any 
effect  upon  your  ability  to  grip?  A.     Yes. 

Q.     What  effect  did  it  have  ? 

A.  Well,  I  couldn't  hold  on  to  things.  I  couldn't 
grip  things  like  I  could  before. 

Q.     What  about  your  ability  to  lift? 

A.     No,  I  couldn't  lift  anything.  It  hurt. 

The  Court:     What^^^] 
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The  Witness :     It  hurt  my  arm  to  lift  anything. 

Q.  (By  Mr.  Fernandez)  :  How  about  your 
housework  during  this  period^  Could  you  do  all 
your  normal  activities  ?  A.     No. 

Q.     What  are  some  of  the  things  you  couldn't  do? 

A.  Well,  I  can't  do  my  sweeping  or  mopping,  I 
can't  do  my  washing  or  ironing. 

Q.     This  is  true  also  today,  is  it  ?  A.    Yes. 

The  Court :     Well,  you  do  some  of  that,  don't  you  ? 

The  Witness :     No,  I  don't. 

The  Court:     What^ 

The  Witness :  No,  I  don't.  I  happen  to  have  some 
good  friends  and  some  sisters-in-law,  and  neighbors, 
that  is  good  to  me  and  helps  me  out  or  I  wouldn't 
have  anything  done.  1  can't  do  my  ironing  nor  m}' 
w^ashing. 

The  Court:  Do  you  mean  ])y  that  that  you  don't 
do  any  of  them  at  all,  or  that  when  you  do  it  causes 
you  some  pain  and  you  are  not  able  to  continue? 

The  Witness:  Well,  I  just  don't  do  it  because  I 
haven't  been  able  to  and  T  know  that  it  causes  pain 
and  makes  it  worse,  so  I  just  don't  do  it. 

Q.  (By  Mr.  Fernandez):  After  Se])tember  of 
1956,  did  you  see  anybody  else  for  your  troubles? 

A.     After  what?  [68] 

Q.  After  September  of  1956 — wait  a  minute.  Just 
strike  the  ({uestion. 

Who  did  you  see?  What  was  the  name  of  the  doc- 
tor you  saw  in  September,  1956? 

A.     Dr.  Besson,  in  Sunnyvale. 
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Q.  After  you  saw  Dr.  Bessow,  did  \(ni  sec  an\ 
other  doctors  i 

A.  1  did  sec  a  \)v.  (ioddaid  in  ()('t()})('i-  nl'  this 
year. 

Q.     Where  is  Dr.  (Jodchii'dV  office,  (!(►  >(>ii  knew  . 

The  Court:     How  do  you  spell  tliat  .'' 

The  Witness:     G-o-d-d-a-r-d,  I  think. 

Q.  (By  Mr.  Fernandez)  :  How  did  you  lia])|)rii 
to  see  \)v.  Goddard? 

A.  Actually,  my  ]ius])aud  called  \)\\  Zarka  he- 
cause  his  office  was  close  to  where  we  lixcd.  I 
coukhi't  move.  He  had  to  raise  my  neck  \\\).  I 
couldn't  (^ven  raise  my  head  \\\),  I  woke  up  that  way. 
He  called  Dr.  Zarka  and  Dr.  Zarka  wanted  him  to 
bring-  me  to  the  hospital,  and  he  took  me  over  there 
and  Dr.  Zarka  turned  me  over  to  Dr.  Goddard. 

Q.  Can  you  tell  us  a  little  hit  ahoiit  this  heini*- 
unable  to  move  sitviation? 

A.  Well,  I  just  couldn't  raise  my  head  up,  it  was 
so  painful  to  move.  Dr.  Goddard  said  it  was  uuiscle 
spasm. 

Q.     Had  you  ever  had  this  trouble  before? 

A.     Well,  yes,  but  not  that  bad. 

Q.     Was  it  your  whole  body?  [69] 

A.     No,  just  the  upper  part  of  my  body. 

Q.  Now,  you  say  you  went  to  O'Coimor's  Hos- 
pital ?  A.     Yes. 

Q.     That  is  in  San  Jose,  also?  A.     Yes. 

Q.     How  long  were  you  in  O'Connor's? 

A.     Just  for  X-ravs.  Thev  didu't  center  me.  T  was 
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an  outpatient.  They  just — well,  he  examined  me  and 

had  X-rays  taken. 

Q.     Where  did  you  go  after  that  ?  Back  home  ? 

A.     Back  home. 

Q.  Now,  did  you  get  any  treatment  from  Dr. 
Goddard?  A.    Yes. 

Q.     What  was  that  treatment? 

A.  He  gave  me  medicine  and  he  sent  me  to  some 
13hysiotherapist  and  they  give  me  oscillating  trac- 
tion. 

The  Court :     Oscillating  what  ? 

The  Witness :  Oscillating  traction  and  heat  treat- 
ments and  deep  sound  treatments. 

Q.  (By  Mr.  Fernandez)  :  What  is  the  name  of 
these  people  who  gave  you  this  traction  and  deep 
sound  treatment '^  A.     Sherman  and  Horn. 

Q.     Were  they  physiotherapists?  A.     Yes. 

Q.     Where  are  they  located?  [70] 

A.     In  San  Jose. 

Q.  How  long  have  you  had  treatments  from 
them  ? 

A.  Well,  since  October.  I  was  supposed  to  take  a 
treatment  every  day,  but  I  haven't  been  able  to  take 
them  every  day.  T  have  taken  several  treatments 
from  them.  I  don't  know  just  how  many. 

Q.  Where  did  they  give  you  this  treatmc^it,  wliat 
])arts  of  your  body? 

A.     Across  my  shoulders  and  back. 

Q.  Now,  directing  your  attention  to  this  general 
period  of  time  of  December  and  NovemlxM*,  can  you 
tell  us,  (l(^s('rib(^  to  us,  what  is  th(^  condition  of  your 
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neck   at   the   present   time    with    reicreiicu    to   yimv 

troubU'^^ 

A.     Well,  it  is  still  soic  and  hurts  t(.  iiioxr  it. 

The  Court :     What  i 

Tlie  Witness:     It's  still  sore  and  hurts  t(^  turn  it. 

Q.  (By  Mr.  Fernandez) :  Can  you  tell  us  what 
happens  when  you  move  your  neek  to  tlie  left  oi- 
rights  A.     It  hurts  to  move  it. 

Q.  Do  you  notice  that  you  can't  move  your  neck 
all  the  way  that  you  could  before  the  accident  i 

A.     Yes,  I  can't  move  it  as  far. 

Q.     Now,  what  about  movements  u])  and  down  ! 

A.     It  hurts  either  way. 

Q.  Can  you  just  show  us  where  it  hurts  v;heii  it 
hurts  ?  [71] 

A.     You  mean  turn  my  head  to  where  it  hnrts^ 

Q.     Just  indicate  for  the  record. 

A.  Well,  it  hurts  right  back  at  the  base  of  nj>' 
neck  and  down  my  shoulders. 

Q.     Do  you  have  any  trouble  up  on  the  top? 

A.     Only  when  I  have  severe  headaches. 

Q.  That  would  be  the  base  of  the  skull  I  was 
pointing-  to  ?  A.     Yes. 

Q.     Do  you  still  have  these  headaches'? 

A.     Yes. 

Q.     And  \vhere  are  they  usually? 

A.  They  go  from  my  neck  back  there  and  u])  to 
the  front  of  my  head. 

Q.  Now,  how  often  do  you  get  these  headaches 
during  a  month?  Say  in  the  last  two  months,  how 
often  have  vou  had  them? 
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A.  Well,  I  have  headaches  nearly  every  day.  As 
far  as  headaches,  I  am  hardly  ever  without  a  head- 
ache; but  those  severe  headaches,  I  have  three  or 
four  of  them  a  month. 

Q.     How  often  do  you  get  pain  in  your  neck"? 

A.  I  have  pain  in  my  neck  all  the  time  when  I 
move  it. 

Q.  Are  you  trying  to  say  you  are  never  free  from 
])aiii  ill  your  neck  at  the  present  time? 

A.     Tliat's  right.  I  am  never  free  from  pain. 

Q.  Wliat  about  your  right  shoulder  and  your 
arm?  Can  you  tell  us  about  your  trouble  ihi^ve 
now?  [72] 

A.  Well,  my  arm  is,  1  can  move  my  arm  more 
freely  now  than  I  could,  but  it's  gone  back  up  into 
my  shoulder  more. 

Q.     By  ''shoulder,''  which  part  do  you  mean? 

A.  1  mean  across  the  back  of  my  shoulder  here 
(indicating). 

Q.     Indicating  the  top  back  of  your  shoulder? 

A.     Yes. 

Q.     Do  you  mean  both  shoulders?  A.     Yes. 

Q.  You  referr(^d  earlier  in  your  testimony  to  the 
trouble  in  your  arm  causing  you  to  have  trouble  in 
gri])i)ing  and  lifting.  Is  that  true  today  or  is  that 
different? 

A.  Well,  it's  true.  I  can  lift  better  and  my  gri]) 
is  better  than  it  was,  but  it  isn't  as  good  as  it  was 
before  the  accident. 

Q.     i)o(^s  weather  have  any  e1f(M't  on  your  iKM-k, 
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your  shoulder  or  arm  I  Does  weuthcr  have  any  cnm 

ou  \oui'  body  at  alii? 

A.     Well,  my  doctors  seem  \u  think  so,  yes. 
Q.     Do  you  notice  any  effect  V 
A.     Well,  I  have  those  severe  headaches  so  much 
that  1  didn't  notice  if  it  was  weather  or  anythiuu. 

Q.  Is  there  any  pai-ticular  activity  that  you  do 
durini>'  an  ordinary  day  that  gives  you  more  trouble 
in  these  parts  of  your  body  '^ 

A.  No,  because  I  don't  do  hardly  anything.  My 
doctor  told  me  not  to.  [73] 

Q.     How  about  sleeping?  What  effect  does  this 
tr()u])le  have  on  your  sleeping? 
A.     It  hurts  when  I  sleep. 
Q.     What  happens? 

A.  \\\4],  it's  just  the  Scime  pain.  Some  nights  I 
don't  slee])  hardly  at  all. 

Q.  Has  the  trouble  in  your  body,  in  youi*  estima- 
tion, continued  since  the  time  of  the  accident  up  to 
the  present  time — has  it  gotten  steadily  better, 
steadily  worse,  or  stayed  the  same  f 

A.     Well,  I  think  it  is  worse  than  it  was. 
Q.     What  trouble  did  you  have  in  your  neck — 
what  trouble,  if  any,  did  you  have  in  your  neck  prior 
to  this  accident  ? 

A.     I  never  did  have  any  trouble  w^ith  my  neck. 
Q.     What  trouble,  if  any,  did  you  have  in  your 
shoulder  prior  to  this  accident  ? 

A.  I  never  did  have  any  trouble  with  my 
shoulders. 

Q.     How  high  can  you  lift  your  right  arm  ? 
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A.     Well,  I  can  lift  it  completely  up,  but  it  hurts. 

Q.  Do  you  notice  that  in  gripping  things  with 
your  right  arm  you  dro]:>  things  from  time  to  time? 

A.     I  have,  yes. 

Q.     Do  you  know  why  this  is? 

A.  Well,  I  just  can't  hold  onto  it,  and  my  gri]) 
seems  to  give  way,  and  the  pain  in  my  arm,  it  hurts 
my  arm.  [74] 

Mr.  Fernandez  :     Your  witness. 

The  Court :     Shall  we  resume  at  1 :30,  counsel  ? 

Mr.  Bruno :     Fine  with  me.  Judge. 

The  Court:  All  right,  we'll  take  a  recess  until 
that  time. 

(Thereupon,  this  Court  was  recessed  until  the 
hour  of  1  :30  p.m.,  same  date.)  [75] 

December  30,  1957—1 :30  P.M. 
Mr.  Fernandez :     I  just  have  a  couple  of  questions 
of  my  witness,  if  your  Honor  please. 

(The  witness  Oleta  Story  resumed  the  stand.) 

Cross-Examination 
(Continued) 
By  Mr.  Feriu'indez: 

Your  Honor  might  b(^  able  to  follow,  at  least 
initially,  by  question  easi(M'  than  looking  at  the  iu\- 
sw(n*s  to  interrogatories  ])ro])ounded  by  the  dc^fend- 
ant,  Jean  Dobler. 

Q.  Mrs.  Story,  do  you  recall  that  Mr.  Bruuo 
asked  you  whether  you  had  offered  to  return  tlu* 
hundred  dollars,  signed  a  ])aper  offering  to  return 
the  hundred  dollars  to  Miss  Dobler?  A.     Yes. 


Jean  Doblrr  I's.  81 

('J'estimony  of  Oleta  IStory.) 

Q.     Did    you    have    lereivncc    to    the    \k\\h'V   yoii 
signed  which  are  the  answers  to  iutcrio^atorics  pio 
ponnded  by  tlie  defendant,  Jean  Dobler'^ 

A.     Yes. 

Q.  And  you  also  had  reference  to  tlie  answci-  to 
question  8-N,  is  that  right'?  A.     Yes. 

Mr.  Fernandez:  I  just  wanted  to  clear  that  mat- 
ter uj),  your  Honor,  as  to  what  she  meant  when  sh(» 
said  she  had  signed  some  papers. 

Q.  Tlien,  one  further  (juestion.  Do  you  liave  some 
pills  in  [76]  your  purse  now?  A.     Yes. 

Q.     What  is  that  for? 

A.     They  are  pain  pills. 

Q.     Do  you  know  what  the\'  are? 

A.  No,  I  don't  know  what  they  are.  They  are  a 
prescription  my  doctor  give  me. 

Q.     How  often  do  you  take  these  pills? 

A.     I  take  them  every  day. 

Q.     Do  you  have  any  pills  for  sleeping? 

A.     Yes. 

Q.     How  often  do  you  take  those? 

A.     Three  or  four  times  a  week. 

Mr.  Fernandez :     No  further  questions. 

Redirect  Examination 
By  Mr.  Bruno : 

Q.  Mrs.  Story,  as  I  understand  your  testimony, 
you  didn't  go  to  any  doctor  and  seek  any  medical 
advice  after  the  accident  until  December,  1955  ? 

A.     That's  right. 

Q.     And  at  that  time  you  had  one  visit  with  the 
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doctor  and  that  was  all?  A.     That's  right. 

Q.  And  you  then  did  not  seek  medical  advice 
again  until  September  of  1956,  almost  a  year  after 
the  accident,  is  that  [77]  correct? 

A.     No,  I  didn't  have  the  money  to  go  to  a  doctor. 

Q.     Would  you  answer  the  question  please? 

Mr.  Bruno :  And  I  move  to  strike  the  answer  the 
witness  gave. 

The  Court :     It  may  go  out. 

Q.  (By  Mr.  Bruno) :  Would  you  answer  the 
question,  please?  A.     No. 

Q.  And  in  September  of  1956,  you  went  to  the 
doctor,  I  believe,  either  two  or  tliree  times  for  some 
heat  treatments  ? 

A.  I  think  it  was  four  or  live  times  that  I  went  to 
him. 

Q.  Then  you  didn't  go  again  until  October,  at 
Avhich  time  you  went  two  or  three  times  again? 

A.     Yes. 

Q.  And  then  you  never  went  to  the  doctor  again 
until  March,  1957?  A.     Yes. 

Q.  At  which  time  you  went  to  the  doctor  once, 
did  you  ?  A.     Yes. 

Q.  And  from  that  time  on  you  never  went  to  tlie 
doctor,  I  believe  you  said,  until  October,  1957,  is  that 
correct?  A.     That's  right. 

Q.  At  that  time  you  were  X-rayed  and  \\vvc 
given  some  pills — X-rayed  at  O'Connor  Hospital, 
given  some  pills  and  went  home?  [78]  A.     Yes. 

Q.     Durinu'  this  time   since   Octobc^r,    1955,    Mrs. 
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Story,  is  it  your  testimony  that  you  nev(^r  received 

any  injuries  (luring  that  time? 

A.     No,  1  never  received  any. 

Q.  Never  twisted  your  neck  or  lifted  somethin^^ 
too  heavy  at  home  in  your  housev^oi'kf  A.     No. 

Q.  There  was  no  incident  of  any  kind  whicli 
would  bring  on  these  incidents  which  were  some 
months  apart  'I 

A.  No.  J  had  the  incidents,  hut  I  just  couldn't 
afford  to  go  to  the  doctor  until  they  were  so  severe 
1  had  to. 

Q.  Now,  as  1  understand  your  testimony  also, 
November  29,  1955,  is  when  you  signed  this  rek^ase  i 

A.     1  beg  your  pardon? 

Q.  November  29,  1955,  is  when  you  signed  this 
release  % 

A.     That  is  when  I  signed  the  paper,  yes. 

Q.  And  prior  to  that  time  you  said  you  had  some 
conversation  w^ith  an  agent  from  Brown  Brothers 
Adjusters  who  was  agent  for  the  American  Insur- 
ance^ Company,  your  insurance  company  ? 

A.     That  is  what  I  thought  he  was  for,  yes. 

Q.  And  he  told  you,  did  he,  he  was  going  to  send 
you  a  release? 

A.     When  I  talked  to  him  on  the  telephone  ? 

Q.     Yes.  [79] 

A.  Yes.  He  didn't  say  a  release.  He  said  he  was 
going  to  send  some  paj)ers  to  sign. 

Q.     He  didn't  say  ''release"? 

A.  No.  He  said  so  the  American  Insurance  Com- 
pany—— 
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The  Court :     A  little  louder,  please. 

The  Witness:  He  said  so  the  American  Insur- 
ance Company  could  get  their  money  back  for  having 
our  car  fixed. 

Q.  (By  Mr.  Bruno)  :  Is  it  your  testimony  lie 
said  nothing  about  the  return  of  the  $100  to  you  f 

A.  He  didn't  promise  our  hundred  dollars  to  us 
at  all. 

Q.     Did  he  say  anything  about  it? 

A.  The  only  thing  they  ever  said  was,  if  her  in- 
surance company  paid  all  of  the  bills  we  would  re- 
ceive our  hundred  dollars  ])ack,  and  if  they  didn't 
we  wouldn't. 

Q.  Well,  didn't  he  tell  you  her  company  was 
paying  the  entire  bill  for  it  before  you  received  this 
release  of  claim?  A.     No. 

Q.  Didn't  you  even  glance  at  this  release  of  claim 
before  you  signed? 

A.  Oh,  yes,  I  glanced  at  it  when  I  took  it  out  of 
the  envelope,  but  I  didn't  read  it. 

Q.  You  knew  how  much  the  repair  bill  was  on 
your  car  at  that  time,  isn't  that  correct? 

A.  I  knew  it  was  three  hundred  and  some  dol- 
lars. 

Q.  And  at  that  time  you  knew  you  were  pavimv 
Eaines  some  [80]  $25  a  month  on  the  $100  deducti- 
ble you  owed  them,  isn't  that  right? 

A.     That's  right. 

Q.  So  when  you  received  this  release  you  noticed 
it  was  in  the  full  amount  of  the  repniv  l)i1l.  isn't 
that  correct? 
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A.  On  the  papers?  No,  J  didn't  initit'c  tlic  ainoiini 
on  the  paper. 

y.  And  when  Non  took  this  paper  to  y<.iir  liii>- 
band,  did  you  discuss  the  matter  with  yoiii-  hu-haiid 
when  you  asked  him  to  sign  it  / 

A.     No,  I  didn't. 

Q.     Did  your  Imsband  read  the  document  i 

A,     No,  I  don't  believe  he  did. 

Q.  You  mean  you  didn't  even  exchange  one  wojd 
directly  concerning  the  nature  of  this  document  that 
you  brought  him  to  sign  ? 

A.  The  onl}^  thing  is,  I  told  him  we  had  to  go  to 
a  notary  and  sign  these  pai)ers  for  our  money. 

Q.     And  what  the  paper  was  you  never  discussed  ! 

A.     No. 

Q.     And  he  never  discussed  it  with  you  i 

A.     No. 

Q.     And  neither  of  you  read  it  ?  A.     No. 

Q.  You  had  the  paper  in  your  possession  one 
day,  then,  is  [81]  that  correct "? 

A.     That  is  correct. 

Q.  Now^,  as  I  understand,  you  have  read  and  un- 
derstand the  paper  ^  You  read  it  in  Court  ? 

A.     Yes,  T  read  it. 

Q.  And  your  education  and  knowledge  of  the 
English  language  is  sufficient  so  that  you  understood 
what  it  said^ 

A.     Yes,  this  morning  when  I  read  it  in  Court. 

Q.  You  read  it  even  before  that?  You  read  it  in 
your  attorney's  office,  didn't  you? 

A.     No,  T  haven't  ever  read  it  completely. 
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Q.     Your  attorney  never  showed  it  to  you? 

A.  He  showed  it  to  me,  yes,  to  verify  my  signa- 
ture. 

Q.  And  at  the  time  you  signed  these  papers,  you 
Avere  at  that  time  claiming  for  personal  injui'ies, 
isn  *t  that  correct  ? 

A.     i  don't  understand  what  you  mean. 

Q.  At  the  time  you  signed  a  release  on  November 
29,  1955,  you  knew  at  that  time  you  had  sustained 
some  sprain  of  the  neck  ? 

A.     Yes,  1  knew  it. 

Q.  And  you  described  that  sprain  of  the  neck  to 
your  agent  who  filled  out  the  accident  report? 

A.  Xo,  I  didn't  describe  it.  I  said  I  had  a  head- 
ache and  was  extremely  nervous. 

Q.     And  you  told  him  your  neck  hurt? 

A.  That  was  the  second  day  after  the  [82]  ac(*i- 
dent. 

Q.     And  you  told  him  your  neck  hurt? 

A.  No,  I  don't  think  1  did.  1  tokl  him  my  neck 
popped  and  that  my  head  hurt. 

Q.  So  the  man  from  Brown  Brothers,  as  I  under- 
stand your  testimony,  told  you  on  the  telephone  you 
had  to  sign  this  ])a])er  so  that  the  insurance  com- 
])any  could  get  their  money  back? 

A.     That's  right. 

Q.  And  that  is  all  you  understood  when  you 
signed  the  paper  ?  A.     That's  right. 

Q.  You  didn't  think  you  were  getting  anything 
out  of  it? 
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A.     That's  right.  1  didn't  think  I  was  getting  any- 
tliing. 

Q.     And  he  didn't  tell  you  you  were  getting  an\'- 
tliing  out  of  it  ?  A.     No. 

Q.     It  is  true  that  wlien  you  took  your  car  out  of 
the  shop— which  was  October  15,  1955  i 

A.     I  don't  know  the  exact  date. 

Q.     Does  that  sound  about  rights  A.     About. 

Q.  You  paid  $25  on  account,  on  account  of  the 
repair  bill"?  A.     That's  right. 

Q.  And  the  balance — w^ell,  another  $25  you  paid 
November  6,  1955,  is  that  correct  ? 

A.     I  don't  know  just  what  date.  [8:]] 

Q.  Do  you  remember  that  the  balance  of  $50  was 
paid  on  February  4,  1956  ? 

A.  I  don't  remember  just  the  date  that  I  paid  it. 
I  know  I  paid  them. 

Q.  Mrs.  Story,  let  me  ask  you,  you  knew  all 
along  from  the  time  of  November  29,  1955,  you 
knew  all  along  that  you  had  signed  a  release  for 
property  damage  claim  and  personal  injury  claim 
against  Jean  Dobler  and  any  claims  you  had  against 
her,  did  you  not  %  A.     No. 

Q.  And  why  is  it,  ma'am,  you  waited  until  about 
one  dav  before  the  statute  of  limitations  ran  on  this 
case  before  you  filed  your  complaint  in  Court? 

Mr.  Fernandez :  I  want  to  object  to  that.  I  think 
it  calls  for  a  legal  conclusion. 

The  Court :     I  will  permit  her  to  answer. 

Q.  (By  Mr.  Bruno)  :  Why  is  it  you  waited  al- 
most a  year  ? 
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A.  Because  I  hadn't  l)een  to  a  doctor,  and  I  went 
to  a  doctor  and  he  told  me  tlie  extent  of  my  injury 
couldn't  be  determined,  that  these  type  of  injuries 
keep  coming  back  like  mine  had  been  doing,  so  aftei* 
I  saw  him,  I  talked  to  an  attorney. 

Q.     When  was  that,  ma'am "? 

A.  I  don't  remember  the  exact  date.  It  was  some- 
time in  September,  I  believe,  of  1956. 

0.  So  you  did  nothing  about  the  case  from  Oc- 
tober 2,  1955,  [81]  until  sometime  in  September, 
1956 f  A.     That's  right. 

Q.  And  the  reason  you  didn't  is  because  you 
Jvuew  \'ou  had  signed  a  release  of  all  claims,  isn't 
that  cori'ect  f 

A.  No.  The  reason  1  didn't  was  because  1  didn't 
have  the  money  to  go  to  the  doctor,  and  I  went  on 
Vvith  my  suffering  as  much  as  1  could. 

Q.     Well,  what  does  that  have  to  do  with  going  t 
see   a    lawyer   and  tiling   a   law   suit   against   Mrs 
Dobler? 

A.  Well,  I  didn't  even  think  about  going  to  i 
lawyer  until  my  doctor  told  me  the  pain  would  kee] 
coming  back. 

Q.     And  you  tiled  your  complaint 

Mr.  Bruno:  May  we  have  the  stipulation  that  tlu 
com])laint  was  filed  September  27,  1956? 

T  have  no  further  questions. 

Mr.  Fernandez :     I  have  none,  your  Honor. 

The  Court:     All  right,  you  may  ste])  down. 

(\NMtu('^s  excused.) 


<> 
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Mr.  J]ruiio:  Your  Honor,  both  connscl  arr  of  tlir 
opinion  tliat  your  Honoi-  (Iccidt'd  to  hear  all  of  tih* 
testimony  fi'om  tliis  witness  and  that  the  inathM- 
could  then  be  put  over  tor  a  deeision. 

The  (\)ui't:  No,  that  isn't  what  I  said.  Ii  wasn'i 
my  thought,  anyway,  if  1  did  sa\   it. 

Mr.  Bruno:     Then  we  misunderstood.  [85] 

Tlie  Court:  1  tliink  whatever  ease  tlie  plaintifi' 
has  to  put  in,  h(^  should  put  in. 

Mr.  Fernandez:  Oh,  I  am  sorry,  y^nw  Honoi'. 
Before  W(^  U^ft  at  noon  1  talked  to  the  bailiff  and 
counsel,  and  said,  ''Do  yon  think  His  Honoi'  nir'ant 
lie  just  wanted  Mrs.  Story's  testimony T' 

The  Court:  I  didn't  say  that.  There  isn't  any- 
thing in  the  record  that  indicates  that.  I  expected 
the  plaintit?  to  go  ahead  with  his  case. 

Mr.  Fernandez :  I  am  sorry,  your  Honor,  because 
otherwise  I  would  have  called  u])  the  doctors. 

The  Court:  This  is  the  day  the  case  is  set  for 
trial,  and  that  is  what  we  are  here  for,  and  I  am 
giving  you  the  time  for  it  and  I  am  ready  to  hear  it. 
That's  why  we  are  here. 

Mr.  Fernandez:  I  am  sorry.  We  have  to  call  the 
doctors.  1  would  have  done  so  before  I  left. 

The  Court :  Did  I  tell  you  not  to  do  it  I  Who  told 
you  not  to  do  it?  Certainly  my  bailiff  never  told  you 
not  to  bring  witnesses. 

Mr.  Fernandez:  I  talked  to  Mr.  Bruno  and  said 
I  wanted  to  see  the  Judge  to  be  sure.  T  asked  the 
bailiff  if  I  could  approach  the  bench  through  the 
door,  and  then  said  it  was  my  understanding  all  the 
Judge  wanted  was  for  Mrs.  Story's  testimony  to  ])e 
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put  on  today,  and  I  believe  Mr.  Bruno  concurred, 
and  the  bailiff  concurred,  or  I  would  have  called  Dr. 
Goddard  [86]  and  Dr.  Besson. 

Mr.  Bruno:  I  don't  think  you  could  get  them  on 
that  short  notice.  What  you  say  is  correct. 

Mr.  Fernandez :     That  was  my  understanding. 

The  Court:  Well,  you  didn't  get  it  from  me, 
counsel,  any  such  understanding.  I  am  here  ready  to 
hear  the  case,  and  if  I  don't  hear  it  today,  I  don't 
know  when  I  will  have  time  to  hear  it  because  I  go 
into  some  other  proposition.  This  is  the  day  that  T 
am  ready  to  hear  it. 

Mr.  Fernandez :     We  can  try  to  get  the  doctors. 

The  Court :     Where  are  the  doctors  ?  In  San  Jose  ? 

Mr.  Fernandez :  They  are  in  San  Jose.  Dr.  Bes- 
son is  in  Sunnyvale.  That  is  the  first  doctor  I  in- 
tended to  call,  and  I  would  have 

The  Court :     Why  didn  't  you  ? 

Mr.  Fernandez :  Well,  I  asked  the  bailiff  and  Mr. 
Bruno  what  their  understanding  was  of  what  tli(* 
judge  wanted,  which  I  thought  was  the  testimony  of 
Mrs.  Story,  because  otherwise  Mr.  Bruno  would 
have  wanted  to  put  on  his  case  and  he  wasn't  pre- 
pared. 

The  Court:  T  told  you,  Mr.  Fernandez — Now, 
there  isn't  any  doubt  about  it — I  said  the  phiintiff 
could  finish  their  case  and  at  that  time  if  you  wanted 
a  continuance  for  the  purpose  of  putting  on  a  de- 
fense, T  would  grant  it,  but  T  wanted  the  plaintiff  to 
put  on  their  case.  Anything  that  you  want  to  [87] 
put  on,  r  am  here  re<ady  to  hear  it. 

Mr.  Fernandc^z :     We  have  Mr.  Story  here. 
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Tlic  Court:  Well,  put  on  whatever  you  have  to 
put  on.  Have  you  got  the  medical  report  in  writing  i 

Mr.  Fernandez:  Yes,  we  li.nc  the  medical  re])ort 
in  writing. 

The  Court:     Have  you  shown  that  to  counsel 

Mr.  Fernandez:  1  am  sorry,  1  will  show  it  to 
counsel  now,  your  Honor. 

THURMAN  B.  STORY 

called  as  a  witness  on  behalf  of  the  plaintiff,  being 
first  duly  sworn,  was  examined  and  testified  as  fol- 
lows : 

The  Court :     Your  full  name,  please  i 
The  Witness :     Thurman  B.  Story. 

Direct  Examination 
By  Mr.  Fernandez : 

Q.  Where  do  you  reside  at  the  present  time,  Mr. 
Story'?  A.     962  Moorpark,  San  Jose. 

Q.     Uo  you  recall  the  date  October  2,  1955? 

A.    Yes. 

Q.     Where  were  you  residing  at  that  time  % 

A.  The  Marin  Motel,  in  Marin  Coimty,  in  San 
Rafael. 

Q.    What  was  your  occupation  at  that  time  ? 

A.     Operating  engineer. 

Q.     How^  long  had  you  been  so  employed?  [88] 

A.     As  an  operating  engineer? 

Q.     Yes.  A.     25  years. 

Q.  Do  you  recall  that  you  were  traveling  on 
Highway  101  headed  toward  San  Francisco  at  or 
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near  the  time  of  the  accident  that  we  are  concerned 

with  today?  A.     That  is  right. 

Q.  Do  you  also  recall  that  the  accident  happened 
in  the  intersection  of  Highway  101  and  Sir  Francis 
Drake  Street,  normally  referred  to  as  the  Greenbrae 
intersection?  A.     Yes,  I  do. 

Q.  What  kind  of  vehicle  were  you  driving  that 
day? 

A.     A  new  1955  Chevrolet,  two-door  sedan. 

Q.     Who  was  with  you  ? 

A.  My  wife  and  a  small  nine-year-old  boy  in  the 
front  seat  and  a  15-year-old  boy  that  was  in  the  back 
seat. 

Q.  Did  you  come  up  to  a  stop  sign  at  the  Groer.- 
brae  intersection?  A.     A  stop  light. 

Q.  When  you  were,  say,  300  feet  to  the  north  of 
the  intersection,  do  you  remember  the  color  of  the 
light  at  that  time? 

A.  Approximately  300  feet,  it  was  green,  then  it 
changed  to  red. 

Q.  And  you  came  to  a  stoj)  where?  In  the  inter- 
section ? 

A.  Right  at  the  intersection  at  the  crosswalk 
line.  [89] 

Q.     What  lane  were  you  in  at  that  time? 

A.     1  was  in  th(^  middle  lane. 

Q.  When  you  came  to  a  sto]),  what  was  the  color 
of  the  light?  A.     It  was  red. 

Q.  Do  you  r(»call  that  your  vehicle  was  struck  in 
Ww  rear  sometime  after  you  had  come  to  a  stop? 

A.     Yes. 
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Q.     How  loiio  were  xou  stopped  ix'foi-e  you  weiv 
struck? 

A.      It  would  hv  hard  to  (Ictci-ininc,  hut  api)i'oxi- 
uiatcly  15  seconds. 

Q.  Did  you  see  the  vehich'  that  struek  w.u  .u 
any  time  before  your  automobile  was  struek  i 

A.     1  did  not. 

Q.  Can  you  describe  your  stop  to  us?  Was  it 
sudden,  gradual?  A.     Gradual,  normal  stop. 

Q.  Now,  what  was  the  first  indication  to  you  thai 
a  vehicle  was  going  to  liit  you? 

A.     The  impact. 

Q.  You  didn't  hear  any  scra])in^  (►{'  brakes  (»r 
anything  I  A.     No. 

Q.  What  happened  to  youi'  vehicle  after  it  v. as 
struck  ? 

A.  Well,  we  was  knocked  across  the  intersection, 
Avhich  is  about  50  feet  wide.  We  was  knocked  clear 
across  it,  and  the  [90]  High\vay  Patrolman  ta})ed  it 
and  we  was  knocked  46  feet  across  the  intersection. 

Q.  After  the  impact  did  you  have  occasion  to  get 
out  of  your  vehicle?  A.     I  did. 

Q.  And  did  you  have  occasion  to  see  the  damage 
to  the  automobile  that  hit  you?  A.     T  did. 

Q.     What  was  the  damage  to  that  vehicle  ? 

A.     The  front  end  was  comj)letely  demolished. 

Q.  Did  you  have  occasion  to  see  the  damage  to 
your  vehicle  ?  A.     I  did. 

Q.     And  what  was  the  damage  there  and  where? 

A.  Well,  the  back  trunk  compartment  was 
smashed  in  and  upward,  and  the  back  bumper  was 
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broken,  and  the  frame  was  bent  on  the  car.  I  crawled 
underneath  and  noticed  that  because  mv  brakes 
couldn't  brake  at  that  time.  After  I  had  driven 
downi  to  a  filling  station  and  got  it  on  the  hoist,  we 
had  to  release  the  brakes. 

Q.  Did  you  have  a  conversation  with  the  driver 
of  the  vehicle  that  hit  you  ? 

A.  No,  not — just  between  her  and  I  and  the  in- 
vestigating officer,  a  patrolman. 

Q.  Tt  was  a  woman  who  was  driving  the  car,  is 
that  right  I  A.     Yes,  sir.  [91] 

Q.     Was  h(^r  name  Jean  Dobler  ? 

A.     That  is  what  she  said  her  name  was,  yes,  sir. 

Q.  Do  you  recall  what  the  substance  of  this  con- 
versation was  between  you.  Miss  Dobler,  and  the 
police  officer  concerning  the  accident? 

A.  T  asked  the  lady,  didn't  she  see  me  stop  there. 
and  she  said,  ''No,  I  didn't."  I  said,  "What  reason 
do  you  have  for  running  in  and  tearing  my  new  car 
up?"  And  she  said,  *'T  am  terribly  sorry  about  your 
car,"  and  that  it  was  all  her  fault.  She  had  two 
Navy  pilots  with  her. 

1lie  Court:     Two  what? 

The  Witness:  Two  Navy  pilots  from  Hamilton 
Air  Base. 

The  Court :     T  still  didn't  hear. 

The  Witness:  Navy  pilots.  And  I  remember  the 
officer  kidding  one  of  the  pilots  about  his  shirt  being 
burnt. 

Mr.  Bruno:  That  is  not  responsive  to  anything. 
T  inove  to  strike  that. 
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The  Witness  (Continuing):  That's  ahout  all. 
And  I  told  the  officer  since  it  was  her  lault  1  would 
like  for  it  to  be  fixed  so  there  wouldn't  he  any  (|ues- 
tion  about  the  repairino-  of  my  car. 

Q.  (By  Mr.  Fernandez):  All  ri^ht,  just  the 
conversation  between  you  and  Miss  Dobler.  Does  this 
have  reference  to  the  conversation  between  you  and 
Miss  Dobler?  [92] 

A.     That's  the  conversation  w^e  had. 

Q.  Now^,  then,  can  you  tell  me  the  condition  of  the 
weather  at  the  time  of  the  accident?  What  was  the 
weather  like?  A.     It  was  fair. 

Q.     What  about  visibility?  A.     It  was  clear. 

Q.     Were  the  roads  WTt  or  dry  ?  A.     Dry. 

The  Court :     This  was  a  Smiday,  w^as  it  ? 

The  Witness:     Yes,  sir. 

Q.  (By  Mr.  Fernandez)  :  Can  you  tell  us  what 
the  traffic  was  like  as  }^ou  came  u])  to  the  intersec- 
tion ?  A.     Very  light. 

Q.  Do  you  recall  what  the  traffic  had  been  like 
from  the  time  you  left  the  motel  and  got  onto  Hiuh- 
way  101  up  until  the  time  of  the  accident  ? 

A.     It  w^as  very  light. 

The  Court :     It  was  light,  you  say? 

The  Witness :  Light  traffic.  Not  much  traffic  9 :00 
o'clock  Sunday  morning. 

The  Court:     9:00  o'clock  Sunday  morning? 

The  Witness :     Yes. 

Q.  (By  Mr.  Fernandez)  :  Is  that  about  the  timo 
the  accident  happened  ? 
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A.     Approximately,  yes.  [93] 

Q.  Did  you  continue  your  trip  up  to  San  Fran- 
cisco after  that?  A.     Yes. 

Q.     And  did  you  go  to  your  intended  destination? 

A.     No.  No,  we  returned  home. 

Q.     Why  was  that? 

A.  Well,  my  wife  was  complaining  about  a  head- 
ache iind  extreme  nervousness.  She  wanted  to  return 
home. 

Q.  You  have  heard  your  wife  testify  about  con- 
versation tliat  she  had  with  lier  insurance  company. 
Did  you  have  any  conversations  with  your  insurance 
company  concerning  the  accident?  A.     No. 

Q.  ^Vould  it  be  an  accurate  statement  to  say  vimr 
wife  had  all  the  dealings  with  your  insuraiUM^  com- 
pany?    A.     That's  right.  She  taken  care  of  all  of  it. 

Q.     Your  wife — strike  that  question. 

What  do  you  recall  about  receiving  some  ])apers  in 
the  mail  on  or  about  November  29,  1955? 

A.  1  don't  recall  the  specific  date  that  my  wife 
brought  some  papers  out  on  the  job  and  told  mc^  I 
would  have  to  sign  them. 

Tb(^  Court:  Now,  he  says  he  didn't  have  any- 
thing to  do  with  it,  his  wife  handled  it. 

Mr.  Fernandez :  Yes.  I  was  just  asking  what  haj)- 
])ened  on  November  29th  as  far  as  he  was  con- 
cerned. [94] 

Q.  Have  you  seen  these  ])a|)ers  (banding  docu- 
ment to  the  witness)  ?  This  release  !  Just  look  at  the 
signatni'c.  There  is  no  (piestion  about  tlu^  ra.ct  that 
that  is  \()ur  signature*? 
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A.     That  is  my  signature. 

Q.  Okay.  Now,  since  the  tunc  oi  the  accident  and 
up  to  the  present  time,  what  have  you  noticed  con- 
cerning your  wife  and  lier  physical  condition? 

A.  She  hasn't  been  able  to  do  her  woi'k,  licr 
housework,  and  frequently  she  was  in  i)ain,  and  she 
has  to  lie  down,  oh,  i  would  say  three  or  four  tinu^s 
a  week,  and  the  doctors  has  got  her  on  a  pahi  tablet 
that  is  evidently  pretty  strong.  I  don't  know.  They 
seem  to  ease  her  down  and  collect  \\vv.  That's  just 
about  it. 

Q.  Have  you  noticed  that  her  complaints  are  get- 
ting steadily  more  or  steadily  less,  or  is  that  about 
the  same  since  about  the  time  of  this  accident? 

A.  I  believe  it's  about  the  same.  I  don't  believe 
it's  any  worse,  and  1  know  it  isn't  any  better. 

Mr.  Fernandez:     You  may  cross-examine. 

Cross-Examination 
By  Mr.  Bruno : 

Q.  Mr.  Story,  did  you  have  any  conversations  at 
all,  sir,  with  your  insurance  company,  or  a  repre- 
sentative of  your  insurance  comj^any  concerning  this 
accident  or  damage  to  your  car  1  [95] 

A.     No,  sir,  I  didn't. 

Q.  Did  you  sign  any  report  to  the  insurance 
company  concerning  the  accident "? 

A.  None  other  than  that  report  you  have  right 
there,  whatever — release. 

Q.  And  you  had  no  conversation  with  any  rej^re- 
sentative   of   the   insurance   carrier   for   the   other 
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driver,  Jean  Dobler?  A.    No,  sir. 

Q.  And  you  had  no  conversation,  either  person- 
ally or  by  telephone,  with  any  agent  or  representa- 
tive of  Jean  Dobler  or  the  insurance  company? 

A.     No,  sir,  I  didn't. 

Q.  When  Mrs.  Story  brought  this  release  for  you 
to  sign,  did  you  look  at  it  ? 

A.  I  didn't  take  time  to,  no.  I  didn't  specifically 
read  it.  She  just  outlined  about  what  it  was  and  inti- 
mated it  was  some  papers  releasing  our  insurance 
so  we  could  get  our  car  bill  paid,  and  I  was  busy  and 
I  jumped  in  the  car  with  her  and  ran  down  there 
and  signed  the  thing  and  back  on  the  job. 

Q.     You  can  read,  can  you  not  ? 

A.    Yes,  sir. 

Q.  And  you  say  that  you  had  to  sign  that,  it  was 
your  understanding  you  had  to  sign  this  to  get  your 
car  released  ? 

A.  She  told  me  it  was  our  insurance,  that  they 
was  wanting  to  have  the  release  signed  over  to  them 
so  that  they  could  gei  [96]  this  out-of-state  insur- 
ance company  to  pay  off. 

Q.  You  already  had  your  car  when  you  signed 
this  release  ? 

A.     I  believe  we  did.  I  don't  recall. 

Q.     You  got  it  on  October  15,  1956? 

A.     1  think  so.  I  believe  we  did,  yes. 

Q.     About  two  weeks  after  the  accident? 

A.     I  don't  remember  the  time. 

Q.  And  you  already  had  made  some  payments  on 
your  deductible?  You  had  paid  $25  at  the  time  you 
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got  the  cai-  and  $25  on  November  6,  1955,  isn't  that 

right  f 

A.  I  helii've  she  give  the  check.  She  made  the 
payment. 

Q.  You  still  owed  e$5()  which  you  paid  in  Febru- 
ary, 1956? 

A.     I  have  some  recoUeetion  of  that,  yes. 

Q.  So  that  you  liad  the  car  and  the  insurance* 
company  had  paid  off  their  portion  of  the  pi'operty 
damage,  and  you  were  paying  off  your  portion  ol*  tlic 
bill  in  installments,  isn't  that  correct,  at  the  time  you 
signed  this  release  on  November  29,  1955?  That  was 
the  situation,  isn't  that  correct? 

A.  Nov^^,  you  will  have  to  rephrase^  it.  1  am 
sorry,  I  didn't  follow  yon. 

The  Court:  Well,  there  isn't  any  question  about 
it.  Mrs.  Story  testified  that  that  was  the  situation. 

Mr.  Bruno:  1  have  no  further  questions,  your 
Honor.  Oh,  let  me  ask  you  one  last  question : 

Q.  You  knev^  that  Mrs.  Story  had  signed  the  re- 
lease for  all  [97]  personal  injuries,  isn't  that  right? 

A.  No,  1  didn't  know  that  she  had  signed  a  re- 
lease for  all  personal  injuries.  J  thought  she  was 
signing  that  release  for  w'hat  she  told  me  she  \vas 
signing  it  for.  I  had  no  reason  to  not  believe  her. 

Q.  You  had  an  opportunity  to  read  this,  didn't 
you? 

A.     If  I  had  doubted  my  w^ife  and  had  the  time, 

yes. 

Q.     Did  you  have  an  opportunity  to  read  it  ? 

A.     I  didn't  because  I  am  employed  by  a  major 
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company,  and  they  expect  my  services  if  I  am  going 

to  work. 

Q.     Did  you  ever  have  a  checking  account? 

A.     Yes. 

Q.     Did  you  sign  checks? 

A.  We  have  a  joint  account,  joint  checking  ac- 
count. 

Q.  Do  you  read  checks  when  they  are  made  out 
to  you  ?  A.     By  whom  ? 

Q.    By  anybody  else. 

A.  The  only  checks  made  out  to  me  is  by  my 
company  to  me. 

Q.     Do  you  ever  sign  any  receipts? 

A.  Oh,  yes,  occasionally  like  a  small  receipt  for 
a  newspaper  bill  or  something  like  that. 

Q.     Do  you  read  those  before  you  sign  them? 

A.  I  do.  Sometimes  I  glance  at  them  before  I 
sign  them,  because  I  usually  know  what  they  are, 
how  much  they  are,  and  the  nature  of  them.  [98] 

Q.  Did  you  ever  sign  any  other  releases  prior  to 
this  one  ?  A.     Pertaining  to  this  case  ? 

Q.     Pertaining  to  anything? 

A.     Oh,  yes.  Oh,  yes,  I  have  signed  papers. 

Q.     And  that  is  true  of  your  wife,  isn't  it,  too? 

A.  I  don't  know  to  what  extent  our  legal  docu- 
ments she  signed,  no.  i  wouldn't  know  that  because 
I  haven't  been  married  to  her  forever. 

Mr.  Bruno:  1  have  no  further  questions,  your 
Honor. 
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Kediroet  Exaniination 
By  Mr.  Fernandez : 

Q.  To  what  grade  did  \  uu  l^o  in  sch<.(»l,  Mr. 
Story  ^  A.     i  finished  the  7tli. 

Q.  You  didn't  have  an  attorney  at  the  time  you 
signed  this  release,  did  you'^  A.     No,  sir. 

Q.  Have  yon  ever  been  in  an  antoniohih^  accidrut 
before  'I  A.     No,  sir. 

Q.  Did  yon  ever  sign — then  you  never  signed  a 
release  from  an  automobile  accident  case  before? 

A.     No,  sir. 

Mr.  Fernandez :     No  further  questions. 

Mr.  Bruno:  I  have  no  further  questions,  your 
Honor. 

The  Court:     All  right,  step  down. 

(Witness  excused.)  [99] 

Mr.  Fernandez:  If  3^our  Honor  please,  I  don't 
know  whether  counsel  has  read  this  rc^poi't  In'  Dv. 
Besson. 

The  Court:  Well,  counsel  is  not  required  to,  and 
I  don't  intend  to  insist  that  you  do  it  at  all.  You  have 
a  perfect  right  not  to,  but  if  you  would  sti])ulate 
that  the  report  might  be  received  in  evidence  it 
would  obviate  the  bringing  of  the  doctor  from  where- 
ever  he  is  coming  from.  You  don't  have  to  sti])u]at(» 
to  that  at  all,  though. 

Mr.  Bruno:  I  assumed  your  Honor  had  that  in 
mind  when  your  Honor  made  the  remark  to  counsel, 
and  I  read  the  report  with  that  in  mind.  If  the  re- 
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port  had  been  more  consistent  with  reports  rendered 
in  this  type  of  case,  I  was  prejjared  to  stipulate; 
but  I  believe  Dr.  Besson  has  not  had  experience  in 
rendering  these  reports  because  there  is  no  date 
stated  as  to  w^hen  he  saw  her,  how  many  times  he 
saw  her,  what  treatment  he  gave  her,  many  things 
of  that  type,  so  unfortunatel.y  I  feel  forced  to  state 
that  1  can't  reasonably  in  protecting  the  interests  of 
Tu\'  client  stij)ulate  to  the  introduction  of  the  report. 

Mr.  Fernandez:  Again  I  beg  your  Honor's  in- 
dulgence on  our  side.  As  1  said  before,  I  was  satis- 
fied to  call  u])  Dr.  Besson,  but  it  was  my  under- 
standing that  all  WQ  werc^  to  do  was  to  have  Mrs. 
Story's  testimony  today. 

I  Knunv  1  asked  counsel  his  understanding,  and  I 
was  about  to  come  into  your  office,  w^hich  I  should 
have  done,  but  T  asked  your  bailiif  also  if  that  was 
his  understanding,  and  F  [100]  believe  their  answer 
was  in  the  affirmatiA^e. 

The  Court :  Well,  what  is  your  suggestion  now  as 
to  what  you  want  to  do  ? 

Mr.  Fernandez:  Well,  if  your  Honor  please,  T 
could  call  up  and  find  out  if  we  can  get  the  doctor 
here. 

The  Court:  You  can't  get  them  this  afternoon 
from  Sunnyvale. 

Mr.  Fernandez:  Continue  this  to  another  date 
and  we  will  he  ready  to  go. 

Mr.  Bruno:  May  we  do  that,  and  maybe  in  the 
meantime  your  Honor  wnll  liavc^  an  opportunity  to 
consider  th(^  (|uestion  oF  the  I'elease  and  we  may  oh- 
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viate  the  necessity  of  takiug  i'lirther  evideiu'c  il*  your 
Honor  agrees  witli  my  view. 

Mr.  Fornaiidez:  1  hvVww  that  is  what  counsel 
had  in  mind  initially. 

The   Court:      I    would    like   to   get    the   ease   n^m 
pletely  in  and  get  it  behijid  me.  Wlien  will  you  he 
able  to  get  your  doctor? 

Mr.  Fernandez:  Well,  1  wouldn't  profess  to 
know,  but  I  think  probably  Friday.  1  can  ti'v  to- 
morrow, your  Honor.  We  are  pre])ared  to  ])i()eee(l 
tomorrow. 

The  Court:  How  about  you?  Do  you  ex])eet  to 
])ut  on  any  factual  testimony  or  medical  testimony? 

Mr.  Bruno:  1  wxmld  like  to  conuuunicate  with 
Nurse  Dobler,  who,  as  I  have  informed  your  Honor, 
and  I  am  willing  to  [101]  testify,  is  stationed  with 
the  United  States  Air  Force  in  (xermany,  and  was 
transferred  sometime  after  the  happening  of  th(^  ac- 
cident and  before  I  was  informed  that  the  ease  was 
on  trial  and  was  scheduled  to  go  to  trial  today. 

I  had,  I  guess,  ten  days'  or  two  weeks'  notice  by 
reason  of  the  fact  that  my  associate  w^as  here  in 
Court,  and  I  found  out  then  that  she  was  in  Ger- 
many. I  would  like  an  opportunity  to  at  least  com- 
municate with  her  by  letter  or  cablegram  or  some- 
how to  clear  up  certain  things,  and  T  may  not  pre- 
sent any  evidence  at  all. 

The  Court:  Let's  be  frank  about  it.  What  do  you 
expect  to  show  from  this  person  in  Germany?  Are 
you  going  to  take  her  deposition?  Is  there  any  ques- 
tion about  whether  this  was  a  rear-end  collision  f 

Mr.  Bruno:     No.  Here  is  the  only  possibility  I 
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see :  She  says  that  the  light  was  green  when  she  ap- 
proached the  intersection,  she  saw  these  folks  com- 
ing to  a  stop  and  assumed  that  they  would  stai't 
right  up  because  the  light  had  just  changed.  She 
assumed  they  would  go  right  on  after  a  moment's 
hesitation,  and  they  didn't,  and  that  caught  her  un- 
awares. That  is  about  the  extent  of  her  testimony  in- 
sofar as  the  factual  situation  is  concerned. 

The  Court:  Let's  suppose  she  testified  just  to 
that  situation.  Would  that  be  a  sufficient  defense  to 
running  into  the  rear  of  a  car  in  front  of  you  i  [102] 

Mr.  Bruno:  No,  T  wouldn't  tliink  so,  your  Honor. 
I  haven't  finished. 

That  was  the  one  possibility,  and  I  feel  it  wasn't 
any  excuse,  probably. 

Secondly,  and  your  Honor  will  a])preciate  this,  I 
am  prepared,  if  that  is  all  we  have,  to  stipulate  to 
liability;  but  1  can't  very  well  do  that  never  having 
talked  to  the  client  at  all  and  never  even  having  seen 
her.  1  would  like  to  ^q\:  her  permission  to  do  that, 
and  if  that  is  the  case  I  won't  have  any  evidence  to 
produce  at  all. 

T  am  going  to  recommend  to  her,  frankly,  that  we 
stipulate  to  liability  if  the  case  goes  to  the  liability 
aspect. 

So  I  would  suggest,  your  Honor,  sincT  the  only 
evidence  is  a  medical  witness,  which  will  be  some 
ex[)ense  to  Mr.  Fernandez,  probably  that  is  the*  only 
witness  you  will  even  hear.  1  have  no  medical  to 
submit. 

The  Court:  Have  yon  had  a  rn(^dical  examination 
made  of  the  plaintiff? 
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Mr.  Bruno:  We  have  it.  We  won't,  1  am  sure, 
introduce  any  factual  testimony  at  all.  So  that  would 
l(^a\(^  the  probability  of  oidy  one  doctor  testifying 
on  the  question  of  damages.  So  I  would  suggest  it 
would  probably  be  most  suitable  to  the  Court's  con- 
\enience  to  continue  the  matter  for  a  reasonabh* 
time  for  the  Court  to  consider  the  question  of  the 
release,  and  if  the  Court  decides  adversely  to  the 
defendant  w^e  can  tix  [103]  a  date  and  present  th(» 
doctor's  evidence. 

The  Court:  No,  counsel,  I  am  not  going  to  (l<» 
that.  I  would  continue  the  case  to  a  definite  day  and 
either  side  would  produce  such  testimony  as  they 
may  desire.  When  that  is  done  and  all  the  testimony 
is  in,  the  matter  will  be  su])mitted.  That  is  the  way  I 
would  like  to  do  it. 

Mr.  Bruno :     All  right,  your  Honor. 

The  Court :  It  is  then  all  submitted  and  all  before 
the  Court,  both  the  legal  issue  and  the  factual  issue, 
and  we  can  then  determine  wiiat  is  to  be  done. 

Mr.  Bruno:  All  right,  your  Honor.  Would  youi* 
Honor  desire  to  continue  the  matter  for  sufficient 
time  for  me  to  send  one  communication  to  Germany 
and  have  time  to  get  it  back,  and  at  that  time  T  will 
be  able  to  tell  your  Honor  frankly  there  will  or  will 
not  be  any  evidence  from  the  defendant.  I  am  pretty 
sure  there  will  be  no  evidence  from  this  defendant 
at  all,  your  Honor. 

The  Court:  In  other  words,  this  date  to  which 
we  continue  it,  will  we  expect  to  have  the  doctor  here 
at  that  time  ^ 

Mr.  Fernandez :     That  is  right. 
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Mr.  Bruno :    And  I  will  be  ready  to  proceed,  too. 

The  Court :     How  much  time  will  that  take  ? 

Mr.  Fernandez:  I  think  our  doctor's  testimony 
will  take  probably  half  a  day.  [104] 

The  Court :  No,  I  mean  how  long  will  it  take  to 
get  the  information  so  that  you  are  ready  to  go  ? 

Mr.  Bruno:  I  haven't  communicated  with  Ger- 
many recently  so  I  will  have  to  make  a  guess,  your 
Honor.  May  I  request  Friday,  January  17? 

Mr.  Fernandez:  That  will  be  all  right  with  us, 
too. 

The  Court:  Well,  do  you  think  you  will  have  a 
chance  to  get  a  reply  back  from  Germany  in  that 
time? 

Mr.  Bruno:  1  had  in  mind  to  ask  for  as  little 
time  as  possible. 

The  Court :  But  if  you  are  going  to  do  it,  I  want 
to  give  you  ample  time  to  get  a  reply. 

(Further  colloquy  regarding  continuance 
omitted.) 

The  Court:  We  will  continue  it  until  January 
24th  at  10:00  o'clock  a.m. 

(Thereupon,  this  case  was  continued  to  Fri- 
day, January  24,  1958,  at  the  hour  of  10:00 
o'clock  a.m.) 

[Endorsed]:  Piled  September  15,  1958.  [105] 
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[I'itle  of  District  Court  and  Cause.] 

EXCERPT  RUOiM  l)()(\KKT  l^]NTKMi:s 

1956 
Sept.  27 — Eiled  complaint — issued  summons. 

•3<-  -K-  * 

Nov.  19 — Filed  answer  of  defendant. 

1957 

Mar.  28 — Filed  answers  of  plaintiff  to  interrogs.  by 
Jean  Dobler. 

Apr.     1 — Filed  interrogs.  by  deft,  to  plaintiff. 

Nov.  13 — Filed  notice  by  plaintiff  of  motion  to  set, 
Nov.  25,  1957,  with  cert,  of  readiness. 

Nov.  25 — Ordered,  case  for  trial  Dec.  19,  1957. 

Dec.  18 — Ordered  case  cont'd,  to  Dec.  30,  1957,  for 
trial. 

Dec.  30 — Ordered  case  assigned  to  Judge  Hamlin 
for  trial  this  date. 

Dec.  30 — Court  trial.  Evidence  and  exhibits  intro- 
duced and  further  trial  cont'd,  to  Jan.  24, 
1958,  at  10  a.m.  Memos,  to  be  tiled  by  Jan. 
10  and  5  days  thereafter. 

1958 

Jan.  24 — Ordered  further  trial  cont'd,  to  Jan.  31, 
1958. 

Jan.  31 — Further  trial.  Evidence  and  exhibits  intro- 
duced and  case  submitted,  without  argu- 
ment. 

■X-  -Jt  -Jf 
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1958 

Feb.  13 — Filed  order  for  judgment  for  plaintiff  vs. 
deft,  in  sum  $2,665.00.  Counsel  for  plain- 
tiff to  submit  findings,  conclusions  &  judg- 
ment. 

Feb.  14 — Mailed  copies  order  to  counsel. 

Feb.  26— Lodged  judgment  (by  pltff). 

Mar.  10 — Lodged  findings  &  conclusions  (by  pltff). 

Mar.  25 — Filed  findings  &  conclusions. 

Mar.  25 — Entered  judgment — filed  March  25,  1958 — 
for  plaintiff  vs.  Jean  Dobler  in  sum 
$2,665.00  and  costs. 

Mar.  25 — Mailed  notices. 

Apr.  3 — Filed  notice  by  deft,  (rf'  motion  for  new 
trial,  April  10, 1958,  before  Judge  Hamlin. 

Apr.  9 — Ordered  motion  for  new  trial  cont'd,  to 
April  18,  1958. 

Apr.  18 — Ordered  after  hearing  motion  for  new  trial 
submitted. 

Apr.  22 — Filed  order  denying  motion  of  defendant 
for  new  trial. 

Apr.  23 — Mailed  copies  order  to  coimsel. 

May  13 — Filed  notice  of  appeal  by  defendant. 

May  13 — Filed  appellant's  designation  of  record  on 
appeal. 

May  14 — Mailed  notices. 

j^ne    4 — Filed  appeal  bond  of  deft,  in  sum  $250.00. 
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[Title  of  District  Court  aiul  Cause.] 

CEKTIFK^ATE  OF  CLEKK  TO  HF.COKI) 
OX  APPKAl. 

I,  C.  VV.  Calbreatli,  Clerk  of  the  riiitcd  States 
District  Court  for  tlie  Northern  District  of  Califor- 
nia, hereby  certify  the  foregoing  and  accom])anying 
documents  and  exhibits,  listed  below,  are  the  orig- 
inals tiled  in  this  Court  in  the  above-entitled  case 
and  constitute  the  record  on  appeal  herein,  as  desig- 
nated by  counsel  for  the  appellant,  Except  the  re- 
porter's transcript  of  proceedings  is  not  included  for 
the  reason  it  has  not  been  tiled  of  record  in  this 
case: 

Excerpt  from  Docket  Entries. 

Complaint. 

Answer. 

Answers  of  Plaintiff  to  Interrogatories  by 
Defendant. 

Interrogatories  by  Defendant  to  Plaintiff. 

Notice  by  Plaintiff  of  motion  to  Set  Case  for 
Trial. 

Order  of  Court  for  Judgment. 

Findings  of  Fact  and  Conclusions  of  Law. 

Judgment. 

Notice  of  Motion  for  New  Trial. 

Order  Denying  Motion  for  New  Trial. 

Notice  of  Appeal. 

Appeal  Bond. 

Designation  of  Record  on  Appeal. 

Defendant's  Exhibits  A  and  B. 
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In  Witness  Whereof,  1  have  hereunto  set  my  hand 
and  affixed  the  seal  of  said  District  Court  this 
16th  day  of  June,  1958. 

[Seal]  C.  W.  CALBREATH, 

Clerk, 

By  /s/  MARGARET  P.  BLAIR, 
Deputy  Clerk. 
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CERTIFICATE  OF  CLERK  TO 
SUPPLEMENTAL  RECORD  ON  APPEAL 

U  C.  VV.  Calbreath,  Clerk  of  the  United  States 
J)istrict  Court  for  the  Northern  District  of  Califor- 
nia, hereby  certify  the  foregoing  and  accompanying 
document,  listed  below,  is  the  original  filed  in  this 
Court  in  the  above-entitled  case  and  constitutes  the 
supplemental  record  on  appeal  herein,  as  designated 
by  attorneys  for  the  appellant: 

Reporter's  Transcript  of  Proceedings  Dec.  30, 
11)57. 

In  Witness  Whereof ,  I  have  hereunto  set  my  hand 
and  affixed  the  seal  of  said  District  Court  this  17th 
day  of  September,  1958. 

[Seal]  C.  W.  CALBREATH, 

Clerk; 

By  /s/  MARGARET  P.  BLAIR, 
Deputy  Clerk. 


Oleta  Story  1 1 1 

[Endorsed]:  No.  lG05:j.  L'nited  States  Court  ol' 
Appeals  for  the  Ninth  Circuit.  Jean  Dobler,  Appel- 
lant, vs.  Oleta  Story,  Appellee.  Transcript  oi'  Rec- 
ord. Appeal  from  the  United  States  District  Court 
for  the  Northern  District  of  California,  Southern 
Division. 

Filed  June  16,  1958. 

Docketed:     June  19,  1958. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 

for  the  Xinth  Circuit 

Xo.  16053 

OLETA  STORY, 

Plaintiff  and  Appellee, 

vs. 

JEAX  DOBLER,  FIRST  DOE,   SECOXD  DOE 
and  THIRD  DOE, 

Defendants  and  Appellants. 

STATEMEXT  OF  POIXTS 
The  points  upon  which  appellant  will  rely  on  ap- 
peal herein  are : 

1.  That  the  trial  court  erred  in  refusing  to  dis- 
miss the  complaint  for  failure  to  state  a  cause  of  ac- 
tion upon  which  relief  can  be  granted,  after  plain- 
tiff's presentation  of  the  evidence  and  defendant's 
presentation  of  the  evidence  concerning  the  validity 
of  the  release  which  was  signed  by  the  plaintiff. 

2.  That  the  court  erred  in  law  as  to  the  validity 
of  the  release  signed  by  the  plaintiff. 

3.  That  the  court  rendered  a  judgment  not  based 
upon  and  against  the  evidence  with  reference  to  the 

validitv  of  the  release. 

»/ 

4.  The  court  erred  in  finding  the  plaintiff'  with- 
out negligence  or  fault  on  her  part  in  executing  the 

T^elease 

/s/  O.  VINCENT  BRUNO, 

Attorney  for  Apj)ollant. 

Affidavit  of  service  l\v  mail  attached. 
[Endorsed] :  Filed  Septeml)er  23,  1958. 
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United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


Jean  Dobler, 

Appellant, 

vs. 

Oleta  Story, 

Appellee. 


Appeal  from  the  United  States  District  Court  for  the 

Northern  District  of  California, 

Southern  Division. 

Honorable  0.  D.  Hamlin,  Judge. 
APPELLANT'S  OPENING  BRIEF. 


JURISDICTION. 
1.     The  United  States  District  Court  for  the  North- 
ern District   of   California,   Northern   Division,   had 
jurisdiction  of  this  matter  pursuant  to  28  U.S.C.A. 
§  1332  which  provided : 

"SL.     The  district  courts  shall  have  original  juris- 
diction of  all  civil  actions  where  the  matter  in 
controversy  exceeds  the  simi  or  value  of  $3,000.00, 
exclusive  of  interest  and  costs,  and  is  between : 
(1)     Citizens  of  different  states.'' 

This  court  has  jurisdiction  to  hear  the  appeal  in 
this  matter  pursuant  to  28  U.S.C.A.  §1291  which 
provides : 


'^The  courts  of  appeals  shall  have  jurisdiction  of 
appeals  from  all  final  decisions  of  the  district 
courts  of  the  United  States,  the  United  States 
District  Court  for  the  District  of  the  Canal  Zone, 
District  Court  of  Guam,  and  the  District  Court  of 
the  Virgin  Islands,  except  where  a  direct  review 
may  be  had  in  the  Supreme  Court." 

2.  Paragraph  I  of  the  complaint  on  file  in  this 
matter  allges: 

'^That  she  is  a  citizen  of  the  State  of  California 
and  the  defendant  Jean  Dobler  is  a  citizen  of  the 
State  of  Texas.  The  matter  in  controversy  ex- 
ceeds, exclusive  of  interest  and  costs,  the  sum  of 
Three  Thousand  Dollars."  (R.T.  p.  3.) 

The  answer  filed  by  defendant  Oleta  Story  admits 
the  jurisdictional  facts  alleged  by  the  complaint  (R.T. 
pp.  6-9). 

The  district  court  entered  and  filed  its  final  decision 
on  March  25,  1958  (R.T.  pp.  12-13). 


SPECIFICATION  OF  ERRORS  RELIED 
UPON  BY  APPELLANT. 

I.  Error  of  law  by  the  trial  court  in  finding  that 
the  release  signed  by  the  plaintiff  did  not  bar  recov- 
ery by  her  in  this  action  (R.T.  p.  12). 

II.  Error  of  the  trial  court  in  admitting  parole 
evidence  to  vary  the  terms  of  an  integrated  written 
instrument.  This  evidence  was  objected  to  at  the  time 
of  the  trial  and  the  grounds  given  were  as  follows: 


**  Objected  to,  your  Honor,  iij)on  the  <^round  that 
it  calls  for  evidence  attempting  to  vary  the  terms 
of  the  written  docmnenf  (KT  p.  47)  ;  and 

**Your  Honor,  I  think  that  is  completely  incom- 
petent, irrelevant  and  immaterial,  what  she 
thought,  because  the  theory  of  meeting  of  minds 
mider  contract  was  drawn  out  years  ago.  It 
is  what  is  definitely  stated  in  the  written  word 
that  counts.'^  (R.T.  p.  51.) 

The  evidence  thus  erroneously  admitted  was  testimony 
of  plaintiff  that  she  thought  she  was  signing  a  paper 
for  her  insurance  company  to  get  the  money  back 
which  it  had  spent  on  repairing  her  car;  this  was  the 
only  thing  she  understood  the  contract  to  accomplish 
(R.T.  pp.  48-56). 


INTRODUCTION. 

This  action  was  commenced  against  the  named  de- 
fendant by  the  filing  of  a  complaint  on  September  27, 
1956.  The  complaint  alleged  tw^o  causes  of  action,  the 
first  that  defendant  Jean  Dobler  negligently  operated 
a  certain  automobile,  and  the  second  that  defendant 
Jean  Dobler  negligently  operated  a  certain  automobile 
w^hile  the  agent  and  servant  and  w^hile  acting  within 
the  course  of  her  employment  of  her  employer.  Third 
Doe.  Service  w^as  effected  and  defendant  Jean  Dobler 
appeared  herein  by  filing  her  answer  on  November  19, 
1956  (R.T.  p.  8).  The  answer  of  Jean  Dobler  denied 
any  negligence  and  for  an  affirmative  defense  alleged 
that  on  November  29,  1955  the  plaintiff  for  valuable 


consideration  released  the  defendant  from  all  liability 
to  the  plaintiff  on  any  and  all  claims  of  the  plaintiff 
against  the  defendant,  including  the  alleged  claim  set 
forth  in  the  complaint.  The  matter  came  on  regu- 
larly for  trial  before  His  Honor,  Judge  Oliver  D. 
Hamlin  before  the  court  without  a  jury  on  Decem- 
ber 30,  1957.  After  hearing  the  evidence  offered  on 
December  30,  1957  the  trial  was  continued  until  Jan- 
uary 24,  1958,  at  which  time  further  evidence  was 
heard  and  the  case  submitted.  After  due  considera- 
tion the  court  ordered  judgment  for  the  plaintiff. 
Findings  of  fact  and  conclusions  of  law  were  made  by 
the  court  on  March  24,  1958.  A  motion  for  new  trial 
was  made  by  the  defendant.  After  consideration,  the 
trial  court  denied  the  motion  for  a  new  trial.  There- 
after this  appeal  was  duly  prosecuted. 


STATEMENT  OF  FACTS. 

Plaintiff  was  involved  in  an  automobile  accident  on 
October  2,  1955  (R.T.  p.  31).  Two  days  after  this 
accident,  she  reported  this  accident  to  an  agent  of  her 
own  insurance  company  and  filled  out  an  accident 
report  for  it  (R.T.  pp.  31-32).  At  the  time  she  com- 
pleted this  report  to  her  insurance  company,  she  was 
suffering  from  headaches  and  neck  pain  as  a  result 
of  the  accident  (R.T.  pp.  34-35).  On  November  29, 
1958  she  signed  a  document  before  a  notary  public 
entitled,  ''Release  of  All  Claims"  (R.T.  p.  36  [de- 
fendant's exhil)it  ''B'']).  Prior  to  signing  this  re- 
lease, plaintiff  had  received  it  in  the  mail  from  an 


agent  of  her  own  insurance  company   (R.T.   [).  37). 
The  contract  of  release  reads  in  full  as  follows: 

'^Release  of  All  Claims 

For  and  in  consideration  of  the  payment  to 
me/us  of  the  sum  of  three  hmidred  thirty  and 
80/100  dollars,  the  receipt  of  which  is  hereljy 
acknowledged,  I/we,  l)eing  of  lawful  age,  do 
hereby  release,  acquit,  and  forever  discharge  Jean 
I.  Dobler,  his/her  heirs,  executors  and  assigns, 
from  any  and  all  liability  now  accrued  or  here- 
after to  accrue  on  account  of  any  and  all  claims 
or  causes  of  action  which  I/we  now  or  may  here- 
after have  for  personal  injuries,  damage  to  prop- 
erty, loss  of  services,  medical  expenses,  losses  or 
damages  of  any  and  every  kind  or  nature  what- 
soever, now  known  or  that  may  hereafter  develop, 
by  me/us  sustained  or  received  on  or  about  the 
2nd  day  of  October,  1955,  through  automobile 
accident  in  or  near  Greenbrae  intersection,  Marin 
County,  California,  and  I/we  hereby  declare  that 
I/we  fully  understand  the  terms  of  this  settle- 
ment and  voluntarily  accept  said  sum  for  the 
purpose  of  making  a  full  and  final  compromise, 
adjustment  and  settlement  of  the  injuries  and 
damages,  expenses  and  inconvenience  above  men- 
tioned. 

It  being  further  agreed  and  understood  that 
this  settlement  is  a  compromise  of  a  disputed 
claim  and  that  the  payment  is  not  to  be  construed 
as  an  admission  on  the  part  of  the  party  or  par- 
ties hereby  released  of  any  liability  whatever  in 
consequence  of  said  accident. 

I/We  further  state  that  the  foregoing  release 
has  been  carefully  read  and  I/we  know  the  con- 
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tents  thereof  and  have  signed  the  same  as  my/our 
own  free  act  and  have  not  been  influenced  in 
making  this  settlement  by  any  representation  of 
the  party  or  parties  released. 

Executed  at  San  Rafael,  this  29th  day  of  No- 
vember, 1955. 

Witnesses : 

Mrs.  Dawn  E.  Bowen 

Address 

4136  Redwood  Hwy., 

San  Rafael,  Calif.* 

Dorothy  McDonald 

Address 

4136  Redwood  Hwv., 

San  Rafael.  Calif! 

CAFTIOX:  READ  BEFORE  SIGNING  BE- 
LOW 

Thurman  Story 
Oleta  Story 

American  Insurance  Co. 
By  E.  Godsall,  General  Adjuster 

Acknowledgment 

State  of  California, 
Coimty  of  Marin. 

Before  me,  this  29th  day  of  Noveml>er,  1955. 
personally  appeared  Thurman  Story  and  Oleta 
Story,  known  to  me  to  be  the  person  whose  name 
is  subscribed  to  the  foresroine  instnmient,  and 
acknowledged  that  he/she  understands  its  con- 
tents and  executed  the  same  for  the  purposes  and 
consideration  therein  expressed. 

Given  under  my  hand  and  seal  of  oflRce  this 
2^-'  day  of  Xovember,  1955.  Helen  Ruttledee, 
N..tary  Public — Tn  and  for  the  State  of  Cali- 
fornia, Coimty  of  Marin." 


Plaintiff  had  ample  time  to  read  the  doeimient  before 
she  signed  it  (K.T.  p.  38).  Plaintilf  was  not  forced 
to  sign  the  release  (R.T.  p.  28).  She  was  able  to  read 
and  understand  the  document  (R.T.  pp.  39-40).  She 
signed  it  freely  and  willingly  (R.T.  p.  41).  Some 
time  after  signing  the  release,  she  received  a  check 
in  the  sum  of  $330.81  from  her  insurance  company 
(R.T.  p.  42).  She  sent  this  check  back  to  her  own 
insurance  company  after  properly  endorsing  it,  and 
then  in  a  few  weeks  she  received  a  check  from  her 
insurance  company  for  $100.00  (R.T.  p.  43).  At  no 
time  did  defendant  Jean  Dobler,  nor  anyone  repre- 
senting her,  commimicate  with  plaintiff  in  regard  to 
the  automobile  accident  or  the  release  which  plain- 
tiff signed  (R.T.  p.  35). 


LEGAL  ARGUMENT. 

I. 

THE  RELEASE  SIGNED  BY  PLAINTIFF  OLETA  STORY  WAS  AND 
IS  A  VALID  AND  BINDING  CONTRACT. 

1.  There  was  clearly  an  offer  and  acceptance  of  the 
terms  of  the  contract.  Plaintiff  received  the  written 
contract,  which  she  signed,  in  the  mail  (R.T.  p.  36). 
She  accepted  its  terms  by  signing  it  before  a  notary 
public  (R.T.  p.  39).  The  next  day  she  had  two  per- 
sons witness  her  signature  (R.T.  p.  39).  One  who 
signs  an  instrument,  which  on  its  face  is  a  contract, 
is  deemed  to  assent  to  all  of  its  terms,  and  cannot 
escape  liability  on  the  ground  that  he  has  not  read  it. 
Greve  v,  Taft  Realty  Co,  (1929),  101  C.A.  343,  351; 
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281  P.  641;  George  v,  BekiTis  Van  <£  Storage  Co, 
(1949),  33  C.  2d  834,  848;  205  P.  2d  1037.  Plaintiff 
received  defendant's  written  offer  and  she  clearly  ac- 
cepted it  by  signing  it.  When  there  is  an  offer  by 
one  party  and  acceptance  by  the  other,  a  contract  is 
created  between  them.  A  valid  bilateral  contract  was 
formed  by  a  mutual  exchange  of  promises.  Tuso  v. 
Green  (1924),  194  C.  574,  580-581;  229  P.  327. 

2.  There  was  valid  and  adequate  consideration  to 
support  the  contract  which  plaintiff  signed. 

As  recited  in  the  contract  which  plaintiff  signed,  it 
was  supported  by  a  promise  to  pay  to  defendant 
$330.80  (defendant's  exhibit  ^^B",  supra).  There  is 
no  question,  of  course,  that  money  is  adequate  and  val- 
uable consideration  to  support  a  contract,  Lindley  i\ 
Bhimberg  (1907),  7  C.A.  140,  144;  93  P.  894.  Plain- 
tiff testified  that  she  received  a  check  for  $330.80 
which  she  voluntarily  endorsed  and  sent  to  her  insur- 
ance company  (R.T.  p.  42).  She  later  received  a 
check  for  $100.00  which  she  endorsed  and  cashed  (R. 
T.  p.  44).  She  never  returned  said  moneys,  nor  of- 
fered to  return  them,  but  used  them  for  her  own  pur- 
poses; never  objecting  or  complaining  as  to  the 
amount. 

When  there  is  valid  consideration,  the  law  will  not 
inquire  into  its  adequacy,  Bratvley  v,  Crosby  Research 
Foundation,  Inc.  (1946),  73  C.A.  2d  103,  112;  166  P. 
2d  392.  Where  the  consideration  agreed  upon  has 
been  accepted,  the  acceptance  constitutes  a  waiver  of 
any  claim  of  inadequacy,  Lerma  v.  Flores  (1936),  16 
C.A.  2d  128,  130;  60  P.  2d  546. 


3.  There  was  no  fraud  nor  deceit  used  'by  defend- 
ant, nor  any  agent  of  defendant,  which  induced  plain- 
tiff to  sign  the  contract  of  release. 

Plaintiff  testified  that  at  no  time  did  she  deal  with 
defendant  Jean  F.  Do])ler,  nor  with  anyone  repre- 
senting her  (R.T.  p.  35).  She  received  the  contract 
in  the  mail  and  had  ample  opportunity  and  time  to 
read  it  (R.T.  pp.  36-38).  She  was  able  to  read  and 
understand  the  dociunent  at  the  time  of  the  trial  (R.T. 
p.  40).  It  is  obvious  that  no  one  was  attempting  to 
conceal  from  plaintiff  what  the  document  said.  If 
someone  had  been  attempting  to  do  this,  he  certainly 
would  not  have  sent  the  contract  to  her  giving  her 
ample  opportunity  to  read  it  and  if  she  wished,  seek 
advice.  At  the  time  she  signed  it  no  one  was  present, 
except  her  husband  and  the  notary  (R.T.  p.  41). 

4.  There  was  absolutely  no  duress  or  force  used 
to  make  plaintiff  sign  the  release.  She  testified  to 
this  several  times.  When  asked  whether  or  not  she 
was  forced  to  sign  it,  she  replied  without  hesitation 
that  she  was  not  forced  to  sign  it  (R.T.  pp.  39-40). 
She  stated  upon  questioning  that  she  signed  it  freely 
and  willingly  (R.T.  p.  41). 

5.  There  was  no  mutual  mistake  of  the  parties 
when  this  contract  was  entered  into.  There  is  abso- 
lutely nothing  in  the  transcript  of  record  of  this  case 
which  even  suggests,  let  alone  shows,  that  there  was 
any  mutual  mistake  attendant  upon  the  making  of 
this  contract.  A  party  claiming  mistake,  as  the  plain- 
tiff is  claiming  in  this  action,  must  establish  the  mis- 
take, as  the  law  does  not  presume  mistake  of  fact. 
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Megee  v.  FasuUs  (1943),  57  C.A.  2d  275,  285;  134  P.  2d 
815.  Plaintiff  has  completely  failed  to  show  any  mu- 
tual mistake  or  any  mistake  whatsoever. 

6.  There  was  no  unilateral  mistake  on  plaintiff's 
part  when  she  signed  the  release.  The  only  ground 
upon  which  plaintiff  attacks  the  validity  of  the  release 
signed  by  plaintiff  is  that  said  release  was  signed  be- 
cause of  a  unilateral  mistake  on  plaintiff's  part.  It 
is  the  well  settled  rule  that  if  there  is  no  ambiguity  in 
the  language  of  the  contract,  and  neither  party  is  at 
fault,  unilateral  mistake  will  not  prevent  formation 
of  a  contract.  Under  the  objective  test,  a  ** meeting 
of  the  minds"  is  unnecessary,  and  a  party  may  be 
bound  though  he  misunderstood  the  terms  of  the 
proposed  contract,  and  actually  had  a  different  undis- 
closed intention,  Brant  v,  California  Dairies,  Inc. 
(1935),  4  C.  2d  128,  133;  48  P.  2d  13.  In  Brant  v. 
California  Dairies,  Inc,  supra,  the  parties  had  writ- 
ten a  series  of  letters  in  regard  to  an  agiTement  to 
market  milk.  The  defendant  argued  that  the  contract 
was  not  binding  since  he  believed  that  the  contract 
meant  something  other  than  was  written.  The  court 
stated  that  the  outward  manifestation  or  expression 
of  assent  is  controlling  in  the  absence  of  mistake  or 
fraud.  That  is  exactly  the  situation  in  the  present 
case.  There  was  no  mistake  on  the  part  of  the  plain- 
tiff;  she  merely  believed  that  the  document  she  signed 
enabled  her  insurance  company  to  get  back  its  money 
from  defendant's  insurance  company  (R.T.  pp.  54- 
55),  in  spite  of  the  clear  language  of  the  document 
that  she  signed  which  released  all  claims  against  de- 
fendant.    Plaintiff  did  not  communicate  this  belief 
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to  anyone,  nor  did  she  make  any  mention  of  this  un- 
disclosed intention. 

When  a  party,  negligent  in  not  ini'onning  himseli* 
of  the  contents  of  a  written  contract,  signs  and  accepts 
the  agreement  with  full  opportunity  of  knowing  the 
true  facts,  he  cannot,  in  the  absence  of  fraud  or  mis- 
representation, avoid  liability  on  the  ground  that  he 
was  mistaken  concerning  the  terms.  He  cannot  be 
heard  to  say  that  he  did  not  read  the  contract  and 
does  not  know  its  contents.  Knox  v.  Modern  Garage 
cO  Repair  Shop  (1924),  68  C.A.  583,  587;  229  P.  880; 
Greve  v,  Taft  ReaUy  Co.  (1929),  101  C.A.  343,  351; 
281  P.  641;  Palmquist  v.  Mercer  (1954),  43  C.  2d  92, 
98 ;  272  P.  2d  26.  There  is  no  claim  in  this  case  that 
there  was  fraud  or  misrepresentation  by  the  defend- 
ant or  any  agent  of  defendant  for  the  simple  reason 
that  neither  defendant  nor  any  agent  of  defendant 
ever  contacted  or  communicated  in  any  way  with 
plaintiff  prior  to  the  time  she  signed  the  release. 
Plaintiff  admits  she  is  able  to  read  and  understand 
the  release  (R.T.  p.  40).  Now,  however,  plaintiff 
claims  that  the  release  should  not  be  binding  upon 
her  because  she  was  mistaken  as  to  what  she  thought 
it  said.  She  was  not  interested  enough  at  the  time  to 
even  read  it.  The  release  was  sent  through  the  mail 
to  her  residence  (R.T.  p.  36).  No  one  rushed  her  or 
told  her  not  to  read  the  release.  She  had  ample  op- 
portunity to  read  it  before  she  signed  it  and  sent  it 
back  to  her  agent  (R.T.  p.  38).  At  the  time  she  signed 
the  release,  her  neck  and  head  were  hurting  her  as  a 
result  of  the  accident  (R.T.  pp.  72-86),  yet  she  signed 
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a  document  absolving  defendant  of  any  and  all  lia- 
bility to  her  for  any  injuries  she  might  have  suffered 
in  the  accident.  There  is  no  issue  as  to  whether  or 
not  she  was  injured  when  she  signed  the  release ;  there 
was  no  mistake  in  this  regard.  Plaintiff  has  absolutely 
failed  to  show  any  mistake  on  her  part  which  would 
allow  her  to  avoid  the  terms  of  the  contract  which 
she  willingly  signed.  It  was  incumbent  upon  her  to 
establish  any  such  mistake.   Megee  v,  Fasitlis,  supra. 

The  only  showing  which  might  possibly  be  said  that 
she  has  made  is  that  she  did  not  read  the  instrument, 
and  because  of  this  was  mistaken  as  to  its  contents. 
As  pointed  out  above,  one  signing  a  contract  without 
informing  himself  of  its  contents  when  he  has  ample 
opportunity  to  do  so  cannot  avoid  liability  on  ground 
he  was  mistaken  concerning  its  terms,  in  absence  of 
fraud  or  misrepresentation.  Knox  v.  Modem  Garage 
<k  Repair  Shop,  supra. 


II. 

PLAINTIFF  DID  NOT  COMPLY  WITH  THE  PROVISIONS  OF  THE 
CALIFORNIA  CODE  OF  CIVIL  PROCEDURE  RELATING  TO 
RESCISSION  OF  A  CONTRACT. 

1.     §  1566  C.C.P.  states: 
^'A  consent  which  is  not  free  is  nevertheless  not 
absolutely  void,  but  may  be  rescinded  by  the  par- 
ties, in  the  manner  prescribed  by  the  chapter  on 
rescission." 

§  1567  C.C.P.  goes  on  to  say  that : 

''An  apparent  consent  is  not  real  or  free  when 
obtained  through  .  .  .  5.  Mistake." 
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In  the  case  at  bar  plaintilTs  only  contention  is  that 
she  is  able  to  avoid  the  ett'ect  of  the  release  which  she 
signed  because  there  was  an  unilateral  mistake  on  her 
part  as  to  its  effect.  Assmning  foi*  the  purpose  of 
argument  that  there  was  a  mistake  present  which 
would  allow  rescission  and  avoidance  of  this  contract, 
it  would  be  necessary  for  plaintiff  to  follow  the  pro- 
cedure set  forth  by  the  California  Code  of  Civil  Pro- 
cedure. Even  if  there  had  been  an  unilateral  mis- 
take, the  contract  would  not  be  void,  but  merely  void- 
able.   §  1566  C.C.P. 

A  voidable  contract  is  valid  until  disaffirmed  by 
the  party  entitled  to  avoid  it.  Matthews  t\  Ormerd 
(1903),  140  C.  578,  582;  74  P.  136;  Garcia  v.  Cali- 
fornia TrucK-  Co.  (1920),  183  C.  767,  769,  770;  192  P. 
708. 

Since  in  case  of  mistake  a  contract  is  only  voidable 
and  not  void,  it  becomes  inciunbent  upon  the  party 
wishing  to  avoid  the  contract  to  follow  certain  steps. 
§  1566  C.C.P.  states  that  the  contract 

'',  ,  .  may  be  rescinded  by  the  parties  in  the  man- 
ner prescribed  by  the  Chapter  on  Rescission.'' 

The  chapter  on  Rescission  in  the  C.C.P.,  §  1691,  sets 
forth  the  procedure  necessary  to  effect  rescission  when 
it  is  not  effected  by  consent.  Calif.  C.C.P.  §  1691  reads 
as  follows: 

^^  Rescission,  how^  effected.  Rescission,  when  not 
effected  by  consent,  can  be  accomplished  only  by 
the  use,  on  the  part  of  the  party  rescinding,  of 
reasonable  diligence  to  comply  with  the  following 
rules : 
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1.  He  must  rescind  promptly,  upon  discovering 
the  facts  which  entitled  him  to  rescind,  if  he  is 
free  from  duress,  menace,  undue  influence,  or  dis- 
ability, and  is  aware  of  his  right  to  rescind;  and, 

2.  He  must  restore  to  the  other  party  eveiy- 
thing  of  value  which  he  has  received  from  him 
under  the  contract;  or  must  offer  to  restore  the 
same,  upon  condition  that  such  party  shall  do 
likewise,  unless  the  latter  is  unable  or  positively 
refuses  to  do  so.'' 

2.  It  is  to  be  noted  that  the  first  requirement  is 
that  the  party  must  rescind  promptly  upon  discover- 
ing the  facts  which  entitle  him  to  rescind  assiuning, 
of  course,  that  he  is  free  from  duress,  menace,  undue 
influence,  or  disability  and  he  realizes  he  has  a  right 
to  rescind.  There  is  no  evidence  in  this  case  that  there 
was  any  duress,  menace,  undue  influence,  or  disability. 

In  the  case  of  Gedstad'  v,  Ellichman  (1954),  124 
C.A.  2d  831,  834;  269  P.  2d  661  wherein  the  plaintiff 
was  seeking  to  avoid  a  contract,  the  court  stated  that 
when  one  is  seeking  to  rescind  a  contract,  diligence 
must  be  shown  by  him;  whereas  in  other  actions 
laches  is  an  affinnative  defense  to  be  alleged  by  the 
defending  party.  The  court  further  stated  that  a 
delay  of  more  than  one  month  in  ser^dng  notice  of 
rescission  requires  explanation. 

In  the  case  at  bar,  plaintiff  at  no  time  rescinded  the 
release.  Assuming  that  she  had  forgotten  or  did  not 
know  she  signed  a  release,  it  certainly  was  brought 
to  her  attention  when  defendant  specifically  pleaded 
the  release  as  a  bar  to  the  action  in  her  answer  (R.T. 
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13.  7).  Said  answer  was  tiled  with  the  court  on  No- 
vember 19,  1956  and  served  by  mail  upon  plaintiff's 
attorney  (R.T.  p.  8).  Yet  plaintiff  still  elected  to 
take  no  action  to  attempt  to  avoid  the  effect  of  the 
release.  Even  at  the  time  of  trial  i)laintiff  did  not 
give  notice  of  rescission.  The  transcript  of  record 
is  absolutely  devoid  of  any  offer  to  rescind.  Over 
nine  months  elapsed  from  the  time  plaintiff  signed 
the  release  and  the  time  she  filed  her  verified  com- 
plaint (R.T.  pp.  6,  36).  Nothing  at  all  was  done  by 
plaintiff  during  this  period  w^hich  would  indicate  to 
defendant  that  she  was  going  to  attempt  to  avoid  the 
consequences  of  the  general  release  which  she  signed. 

More  than  one  year  elapsed  between  the  time  de- 
fendant filed  her  answer  affirmatively  pleading  the 
release  signed  by  plaintiff  and  the  time  the  case  came 
before  the  court  for  trial.  Again  absolutely  nothing 
w^as  done  by  plaintiff  indicating  that  she  wished  to 
avoid  the  effects  of  the  contract  she  had  voluntarily 
entered  into. 

Prom  the  time  that  the  fact  she  had  signed  a  re- 
lease was  clearly  pointed  out  to  her  by  defendant's 
affirmatively  pleading  it  until  the  present  time,  plain- 
tiff has  been  represented  by  legal  counsel.  It  cer- 
tainly cannot  be  said,  in  view  of  this,  that  she  w^as 
without  legal  advice  and  did  not  know  what  her  rights 
and  duties  w^ere.  It  must  be  presiuned  that  these  were 
pointed  out  to  her  by  her  counsel. 

3.  Not  only  is  it  necessary  to  give  notice  of  rescis- 
sion promptly,  but  it  is  necessary  to  restore  to  the 
other  party  everything  of  value  w^hich  the  party  wish- 
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ing  to  rescind  has  received  under  the  contract  (Cali- 
fornia C.C.P.  §1691).  In  this  case  there  \\'as  abso- 
lutely no  evidence  that  there  had  been  restoration  of 
the  money  which  plaintiff  received  pursuant  to  the 
contract.  On  the  contrary,  it  appears  that  plaintiff's 
counsel  thought  that  it  might  be  a  good  idea  to  offer 
to  restore  the  money  at  the  time  of  trial,  but  then  for 
some  reason  did  not  do  so  (R.T.  p.  30). 

Plaintiff's  counsel's  exact  words  are  as  follows: 
'^Xow,  when  I  came  into  Court  and  made  this 
statement  earlier,  I  just  wanted  to  point  that  fact 
out  to  you  and  then  go  on  to  say  if  counsel  wants 
us  to  make  a  formal  tender  of  what  he  considers 
what  the  California  law  is,  I  will  make  it  because 
I  believe  we  can  do  it  at  any  time. 

The  Court.  Well,  I  don't  think  you  can  go  on 
the  basis  that  if  counsel  wants  you  to  do  some- 
thing. I  think  you  should  do  whatever  you  want 
to  do  yourself  and  then  let's  determine  whether 
it  is  sufficient  or  not.  But  I  don't  think  you  can 
take  the  position  that  you  will  only  do  something 
if  counsel  wants  you  to  do  it. 

Mr.  Fernandez.  No.  I  wanted  to  be  sure  I 
had  that  covered  under  all  circumstances,  your 
Honor. 

The  Court.     All  right."  (R.T.  p.  30.) 

After  the  foregoing  remarks,  neither  plaintiff  nor 
plaintiff's  counsel  ever  brought  up  the  subject  of 
restoration  again.  What  was  said  certainly  cannot  be 
considered  an  offer  to  restore  since  the  remark  was 
addressed  to  the  court  and  was  contingent  upon  de- 
fendant's attorney  wanting  plaintiff  to  restore.  As 
the  court  properly  pointed  out,  it  isn't  what  opposing 


17 


counsel  wishes,  it  is  what  the  law  reciuires.  No  restora- 
tion was  subsequently  ottered  oi*  made  by  plaintiff. 

4.  The  lanKiiai,^^  of  California  C.C.P.  §1691  re- 
quiring prompt  notice  of  rescission  and  restoration  of 
things  of  value  received  under  the  contract  is  not 
merely  permissive  or  suggestive,  but  on  the  contrary 
it  is  mandatory.  The  section  states  in  clear  language 
that  it  provides  the  only  way  which  rescission  can  be 
accomplished  other  than  by  consent  of  the  parties. 

The  findings  of  fact,  as  made  by  the  court  in  this 
case,  do  not  state  that  plaintiff  complied  with  either 
of  the  requirements  of  California  C.C.P.  §  1691.  Com- 
pliance with  these  provisions  is  necessary  in  order  for 
plaintiff  to  avoid  the  effects  of  the  contract  she  signed 
and  consented  to.     The  only  reference  to  the  release 
to  be  found  in  the  findings  of  fact  is  the  following : 
^^That   at  the   time   that  the   plaintiff  signed   a 
release  of  all  claims,  releasing  defendant  from  all 
liability  for  the  accident  of  October  2,  1955,  the 
plaintiff  did  not  know  or  understand  that  the 
release  signed  by  her  covered  her  claim  for  per- 
sonal injuries,  and  that  the  plaintiff  believed  that 
at  the  time  she  signed  the  release  she  was  releas- 
ing only  her  claim  for  property  damage  to  her 
1955    Chevrolet    automobile,    owmed    jointly    by 
plaintiff  and  her  husband"  (R.T.  p.  11). 

In  its  conclusions  of  law,  the  court  stated  in  Para- 
graph II: 

^^That  the  release  signed  by  the  plaintiff  did  not 
bar  recovery  by  her  in  this  action.'' 

There  is  absolutely  nothing  upon  w^hich  to  base  this 
conclusion  of  law  in  that  there  is  no  finding  of  fact 
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that  plaintiff  rescinded  the  release  which  she  entered 
into,  or  any  other  reason  why  she  could  avoid  her 
valid  contract  of  release.  Actually  there  was  no  find- 
ing of  fact  by  the  court  that  there  was  a  mistake  by 
plaintiff,  l)ut  merely  a  general  finding  that  she  did 
not  know  or  understand  that  the  release  signed  by  her 
covered  her  claim  for  personal  injuries.  This  is  not 
a  finding  of  mistake  which  would  allow  rescission. 

In  CiUbrasi  v.  Reiter  (1951),  103  C.A.  2d  397,  399; 
229  P.  2d  394  the  court  states  the  law  as  follows : 

^^It  is  a  familiar  principle  of  adjective  law  that 
in  the  absence  of  the  rescission  of  a  contract  of 
settlement  of  a  claim  for  personal  injuries  ac- 
complished according  to  law,  and  of  restoration 
of  the  consideration  paid  for  the  release  of  the 
claim  the  release  of  the  tort  feasor  is  a  valid 
contract  and  prevents  recovery  on  the  disputed 
claim." 

In  the  case  at  bar  plaintiff  is  bound  by  the  contract 
of  release  which  she  signed,  and  it  is  a  bar  to  any 
action  on  her  claim. 


III. 

TO  ALLOW  PLAINTIFF  TO  AVOID  THE  CONSEQUENCES  OF  THE 
CONTRACT  OF  RELEASE  WHICH  SHE  VOLUNTARILY 
SIGNED  WOULD  LEAD  TO  UTTER  CONFUSION  AND  MAKE 
A  MOCKERY  OF  CONTRACT  LAW. 

1.  The  contract  which  plaintiff  signed  only  con- 
sisted of  28  lines  of  printed  material,  including  the 
acknowledgment  (defendant's  exhibit  ''B'',  supra). 
It  was  certainly  not  an  onerous  task  for  plaintiff  to 
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road  this  vvvy  simple  (locunu'iit.  At  the  to])  of  the 
document  it  states  in  large  bold  face  type  that  it  is  a 
^^  RE  LEASE  OF  ALL  CLAIMS.'^  Immediately 
above  the  line  where  plaintiff  signed,  there  is  the  fur- 
tlu^r  warning-  in  capital  letters:  '^CAUTION:  READ 
BEFORE  SIGNING  BELOW \ 

Yet  in  spite  of  all  this,  plaintiff  now  claims  she  did 
not  read  the  document  and  did  not  know  what  terms 
it  contained.  Now  plaintiff  claims  that  because  she 
didn't  read  it,  although  she  had  ample  opportunity 
to  do  so  (R.T.  p.  38),  she  isn't  bound  by  it.  If  this 
proposition  is  true,  then  no  contract  ever  entered  into 
has  any  value  whatsoever.  If  the  party  who  signs 
the  contract  later  decides  it  would  be  to  his  benefit 
not  to  be  bound  by  it,  he  need  only  say  he  didn't  read 
it  and  therefore  didn't  realize  what  its  terms  were. 
This  is  all  that  would  be  necessary  to  completely  avoid 
the  effects  of  the  contract.  This  is  not  the  law.  If  it 
were,  contracts  would  be  mere  shams.  There  would 
be  no  way  that  a  person  in  plaintiff's  position  could 
be  bound,  since  although  one  could  try  and  make  a 
person  read  a  contract,  one  would  never  know  for 
sure  that  he  actually  read  it  or  merely  looked  at  it. 

Business  dealings  and  other  matters  based  on  con- 
tracts w^ould  be  merely  a  gamble  that  the  parties 
would  carry  through  the  agreement  since  at  any  time 
they  could  ignore  it  by  using  the  theory  of  plaintiff 
in  this  case.  Public  policy  w^ould  not  allow  such  a 
situation  to  exist.  Releases  in  law  are  considered 
favorably  and  are  encouraged.  Cilihrasi  v.  Reiter, 
supra.     If  plaintiff's  position  prevails,  no  disputed 
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claim  would  ever  be  settled  since  the  party  attempting 
to  settle  would  never  be  sure  he  would  be  released  from 
liability. 


IV. 

THE  TESTIMONY  OF  THE  PLAINTIFF  AS  TO  WHAT  SHE  WAS 
TOLD  ABOUT  THE  CONTRACT  AND  WHAT  SHE  UNDER- 
STOOD IT  TO  MEAN  WAS  IMPROPERLY  ADMITTED  BY  THE 
TRIAL  COURT. 

1.  §  1625  of  the  California  Civil  Code  states : 
'^[Effect  of  written  contract.]  The  execution  of 
a  contract  in  writing,  whether  the  law  requires 
it  to  be  written  or  not,  supersedes  all  the  nego- 
tiations or  stipulations  concerning  its  matter 
which  preceded  or  accompanied  the  execution  of 
the  instrument." 

§  1856  of  the  California  Code  of  Civil  Procedure 
states : 

''An  agreement  reduced  to  writing  deemed  the 
whole.  When  the  terms  of  an  agreement  have 
been  reduced  to  writing  by  the  parties,  it  is  to 
be  considered  as  containing  all  those  terms,  and 
therefore  there  can  be  between  the  parties  and 
their  representatives,  or  successors  in  interest,  no 
evidence  of  the  terms  of  the  agreement  other  than 
the  contents  of  the  writing,  except  in  the  follow- 
ing cases: 

1.  Where  a  mistake  or  imperfection  of  the 
writing  is  put  in  issue  by  the  pleadings; 

2.  Where  the  validity  of  the  agreement  is  the 
fact  in  dispute.  But  this  section  does  not  exclude 
other  evidence  of  the  circumstances  under  which 
the  agreement  was  made  or  to  which  it  relates, 
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as  defined  in  section  eii^liteen  Imndi-ed  and  sixty, 
or  to  explain  an  extrinsic  ambiguity,  or  to  estab- 
lish illegality  or  fraud.  The  term  agreement  in- 
cludes deeds  and  wills,  as  well  as  contracts  be- 
tween parties/' 

It  is  almost  universally  agreed  that  the  parole  evi- 
dence rule  is  not  a  mere  rule  of  evidence  concerned 
with  the  method  of  proving  an  agreement.  Extrin- 
sic evidence  is  excluded  since  it  cannot  possibly  show 
what  the  agreement  was  since  this  is  determined  as  a 
matter  of  law  to  be  the  writing  itself.  VanFleet-Diir- 
l-ee,  Inc.  r.  Oyster  (1949),  91  C.A.  2d  411;  205  P.  2d 
32;  El  Zarape,  etc.  Factory  v.  Plant  Food  Corp, 
(1949),  90  C.A.  2d  336,  344;  203  P.  2d  16;  Guenn  v. 
Kirst  (1949),  33  C.  2d  402,  410;  202  P.  2d  10. 

If  on  its  face,  the  dociunent  purports  to  be  a  com- 
plete expression  of  the  agreement,  it  is  conclusively 
presumed  to  contain  all  of  the  agreed  terms,  and  ex- 
trinsic evidence  is  excluded.  TJioroman  v.  David 
(1926),  199  C.  386,  390;  245  P.  513;  El  Zarape  etc. 
Factory  v.  Plant  Food  Corp.  supra. 

The  document  signed  by  plaintiff  in  this  case  (de- 
fendant's exhibit  ^^B",  supra)  is  clearly  an  integrated 
dociunent.  There  is  nothing  indicated  in  the  agree- 
ment which  would  make  it  necessary  to  look  outside 
the  document  for  interpretation.  It  is  clear  and  com- 
plete on  its  face. 

The  evidence  introduced  by  plaintiff  and  admitted 
into  evidence  tended  to  show  that  the  agreement  was 
not  intended  to  cover  her  personal  injuries  although 
the  agreement  clearly  states  that  it  does  cover  personal 
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injuries.    Any  such  evidence  clearly  tends  to  vary  the 
terms  of  this  written  document  and  so  is  inadmissible. 


CONCLUSION. 

For  the  reasons  stated  herein,  it  is  respectfully  sub- 
mitted that  the  judgment  of  the  trial  court  below 
should  be  reversed  and  the  cause  remanded  with  a 
direction  to  the  trial  court  to  enter  judgment  for  the 
defendant  Jean  Dobler. 

Dated,  San  Jose,  California, 
January  16,  1959. 

Respectfully  submitted, 

O.  Vincent  Bruno, 
Noel  B.  Gassett, 
Attorneys  for  Appellant, 
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No.  16,053 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


Jean  Doblee, 

Appellant, 

vs. 

Oleta  Story, 

Appellee. 


Appeal  from  the  United  States  District  Court  for  the 

Northern  District  of  California, 

Southern  Division. 

Honorable  0.  D.  Hamlin,  Judge. 
APPELLEE'S  REPLY  BRIEF. 


STATEMENT  OF  JURISDICTION. 

The  plaintiff-appellee  adopts  the  statement  of  juris- 
diction contained  in  defendant's  brief.  (App.Op.Br., 
pp.  1-2.) 


NATURE  OF  THE  CONTROVERSY. 

This  is  an  appeal  by  the  defendant  from  a  judgment 
for  the  plaintiff  in  an  action  to  recover  damages  for 
injuries  suffered  by  the  plaintiff  in  an  automobile 
accident. 


The  defendant  virtually  conceded  responsibility  for 
the  accident  (R.T.  94,  102-104)  but  defended  pri- 
marily on  the  groimd  that  her  liability  was  discharged 
by  a  release  procured  by  plaintiff's  own  insurance 
company.  (Exhibit  B.)  The  trial  court,  sitting  without 
a  jury,  found  that  the  release  was  invalid  because  it 
w^as  induced  by  a  serious  mistake  of  fact.  (Findings 
of  Fact,  Paragraph  V.) 

It  will  be  shown  that  the  existence  of  such  a  mis- 
take is  sufficient  to  invalidate  the  release  and  that 
there  was  substantial  evidence  supporting  the  finding 
of  mistake.  Consequently,  it  is  submitted  that  the 
judgment  should  be  affirmed. 


STATEMENT  OF  THE  CASE. 
On  October  2,  1955,  at  approximately  9:00  a.m., 
plaintiff  was  involved  in  an  automobile  accident  at  the 
intersection  of  Highway  101  and  Sir  Francis  Drake 
Boulevard,  normally  referred  to  as  the  Greenbrae 
Intersection.  At  that  time  plaintiff's  vehicle  was  being 
driven  by  her  husband  and  was  stopped  for  a  red 
light  at  the  aforesaid  intersection.  Plaintiff's  vehicle 
was  stopped  for  approximately  15  seconds  when  it  was 
struck  in  the  rear  by  the  vehicle  being  driven  by  the 
defendant  Jean  Dobler.  (R.T.  91-95.) 

Subsequently,  plaintiff  entered  into  a  transaction 
which  eventually  resulted  in  the  release  set  forth  in 
appellant's  opening  brief,  pp.  5-6.  The  only  dealings 
she  had  concerning  this  release  were  with  agents  of 
her  own  insurance  company.  (R.T.  35-36.)  She  even- 


tually  signed  the  release,  l)ut  didn't  understand  it. 
(R.T.  40.)  She  did  not  read  the  document  before  sign- 
ing. (R.T.  40.)  She  was  trusting  lier  own  insurance 
company  and  believed  that  these  were  papers  which 
would  allow  them  to  collect  their  money  for  having 
her  car  fixed.  (R.T.  40-41.)  In  this  regard  appellee 
testified  as  to  the  negotiations  she  had  prior  to  the 
signing  of  the  release  and  her  understanding  at  the 
time  of  its  signing.  At  no  time  was  there  any  discus- 
sion regarding  a  settlement  for  her  physical  trouble, 
nor  a  settlement  for  her  medical  bills  incurred  or  to 
be  incurred  in  the  future.  (R.T.  53.)  At  no  time  prior 
to  the  signing  of  the  release  was  she  advised  that  this 
was  a  total  payment  for  her  entire  case.  (R.T.  84.) 
Nor  did  she  believe  or  know  at  the  time  of  signing  the 
release  that  she  was  to  get  anything  as  a  consequence 
of  it.  (R.T.  86-87.)  She  believed  that  she  had  to  sign  the 
papers  in  order  that  her  insurance  company  might  get 
their  money  back.  (R.T.  54-55.)  And  if  they  got  their 
money  back  and  the  appellant's  insurance  company 
paid  all  of  the  damages  on  the  car,  then  respondent 
and  her  husband  would  receive  their  $100.00-deducti- 
ble  back.  (R.T.  53.) 

At  no  time  during  the  course  of  the  negotiations 
relating  to  the  signing  of  the  release  did  she  have  the 
advice  of  an  attorney.  (R.T.  47.)  Respondent  also 
testified  that  she  had  reached  only  the  eighth  grade  in 
school.  (R.T.  47.) 

The  amount  of  the  settlement  was  $330.80 ;  this  was 
the  exact  amount — to  the  penny — of  the  property  dam- 
age to  plaintiff's  car.  (R.T.  44  and  47.) 


After  trial  of  this  matter,  the  court,  sitting  without 
a  jury,  found: 

1.  That  plaintiff  was  a  citizen  of  California  and 
defendant  was  a  citizen  of  Texas ; 

2.  That  the  defendant's  vehicle  struck  the  rear 
end  of  the  vehicle  in  which  plaintiff  was  rid- 
ing on  the  2nd  day  of  October,  1955,  at  the 
intersection  of  U.  S.  Highway  101  and  Sir 
Francis  Drake  Boulevard; 

3.  The  plaintiff  suffered  general  damages  in  the 
sum  of  $2,400.00; 

4.  That  plaintiff  incurred  medical  expenses  of 
$265.00; 

5.  That  the  plaintiff  at  the  time  of  signing  the 
release  of  all  claims  did  not  know  or  under- 
stand that  the  release  covered  her  claim  for 
personal  injuries,  but  believed  that  she  was 
releasing  only  her  claim  for  property  damage ; 

6.  That  plaintiff  was  not  negligent  or  careless ; 

7.  That  the  injuries  of  plaintiff  were  not  the  re- 
sult of  an  unavoidable  accident  or  misadven- 
ture. 

The   trial   court   rendered   judgment    in   favor   of 
plaintiff  and  concluded  that: 

1.  The  court  had  jurisdiction  of  the  controversy; 

2.  That  the  release  signed  by  plaintiff  did  not 
])ar  her  recovery; 

3.  That  the  plaintiff  was  entitled  to  judgment 
against  defendant  for  $2,400.00  general  dam- 


ages;  $265.00  special  damages;  and  costs  of 
suit. 


SUMMARY  OF  ARGUMENT. 

I.  The  judgment  must  be  af&rmed  if  it  is  supported 
by  substantial  evidence. 

II.  The  judgment  is  supported  by  evidence  that 
the  release  was  induced  by  mistake  and  was  not  a  valid 
contract. 

A.  Plaintiff  did  not  consent  to  any  such  release. 

B.  Proof  of  a  mutual  mistake  was  not  necessary. 

C.  Whether  or  not  defendant  induced  the  mis- 
take is  not  determinative. 

D.  Plaintiff  was  not  negligent  as  a  matter  of  law. 

E.  A  release  induced  by  mistake  is  not  valid. 

III.  A  tender  of  the  consideration  was  not  essen- 
tial. 

IV.  The  judgment  is  an  equitable  one. 

V.  The  parol  evidence  rule  does  not  apply. 


ARGUMENT. 

I. 

THE  JUDGMENT  MUST  BE  AFFIRMED  IF  FTIS  SUPPORTED 
BY  SUBSTANTIAL  EVIDENCE. 

The  judgment  of  the  court,  sitting  without  a  jury, 
in  this  case,  was  in  favor  of  the  plaintiff  Oleta  Story 
and  against  the  defendant  Jean  Dobler.  The  defend- 
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ant  has  appealed  the  decision  of  the  court  and  has 
urged  four  points  on  appeal: 

1.  The  release  signed  by  plaintiff  was  and  is  a 
binding  and  valid  contract. 

2.  Plaintiff  did  not  comply  with  the  provisions 
of  the  California  Code  of  Civil  Procedure  re- 
lating to  rescission  of  a  contract. 

3.  To  allow  plaintiff  to  avoid  the  consequences 
of  the  contract  of  release  which  she  volun- 
tarily signed  would  lead  to  utter  confusion 
and  make  a  mockery  of  contract  law\ 

4.  The  testimony  of  the  plaintiff  as  to  what  she 
was  told  about  the  contract  and  what  she  un- 
derstood it  to  mean  was  improperly  admitted 
by  the  trial  court- 
It  is  apparently  appellant's  contention  that  no  mat- 
ter what  the  facts  may  be,  as  a  matter  of  law  this 
court  must  find  that  the  plaintiff  is  barred  from  re- 
covery because  of  her  having  signed  the  release  quoted 
verbatim  on  pages  5  and  6  of  appellant's  opening 
brief. 

Initially,  the  first  question  must  be,  ^^What  law  will 
govern  the  decision  here?"  It  can  be  readily  seen  that 
this  action  arose  due  to  the  occurrence  of  an  auto- 
mobile accident  on  U.  S.  Highway  101  in  the  State  of 
California,  and  that  the  jurisdiction  of  the  Federal 
Court  attaches  because  the  action  is  between  citizens 
of  different  states,  28  U.S.C.A.  §1332.  Therefore, 
where  Federal  jurisdiction  depends  upon  diversity  of 
citizenship,  substantive  rights  are  to  be  adjudged  ac- 


cording  to  state  or  local  law.  Erie  RR  Co.  v.  Tomp- 
kins, 304  U.S.  64,  82  L.  ed.  1188,  58  S.Ct.  817;  this 
court  must  look  to  the  decisions  of  the  California 
State  Courts  in  order  to  make  its  determination  on 
our  particular  factual  situation. 

It  is  the  time-honored  rule  in  California  that  all 
substantial  conflicts  in  the  evidence  must  be  resolved 
in  favor  of  the  respondent,  and  all  legitimate  and 
reasonable  inferences  indulged  in  to  uphold  the  find- 
ings if  possible.  Richter  v.  Walker,  36  C2d  634,  640 ; 
Kircher  v,  Atchison,  T.  d  S.F,  Ry,  Co.,  32  C2d  176, 
183-185;  Nichols  v,  Mitchell,  32  C2d  598,  600-601; 
Crawford  v.  Southern  Pac.  Co.,  3  C2d  427,  429. 

It  is  also  the  rule  that  a  judgment  will  not  be  set 
aside  on  appeal  because  of  a  failure  to  make  an  ex- 
press finding  upon  an  issue  if  a  finding  thereon,  con- 
sistent with  the  judgment,  results  by  necessary 
implication  from  the  express  findings  which  are  made. 
Richter  v.  Walker,  supra. 

And  in  determining  whether  a  mistake  of  fact  ex- 
isted, the  appellate  court  must  accept  as  conclusive 
any  decision  of  the  trial  court  in  a  factual  conflict  if 
there  is  sufficient  evidence  to  support  it.  A  mere  con- 
flict in  the  testimony  as  to  the  mistake  does  not 
necessitate  a  denial  of  relief.  Reid  v.  Landon,  166 
A.C.A.  573,  581;  Nelson  v.  Meadville,  19  CA2d  68; 
Hutchinson  v.  Ainsworth,  73  Cal.  452. 

If  it  is  appellant's  contention  that  some  particular 
issue  of  fact  is  not  sustained  by  the  evidence,  he  is 
required  to  set  forth  in  his  brief  all  of  the  material 
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evidence  on  the  point  and  not  merely  his  own  evidence. 
If  this  is  not  done,  the  error  is  deemed  waived.  Tessey- 
man  v.  Fisher^  113  CA2d  404,  407 ;  Kruckoiv  v.  Lesser, 
111  CA2d  189,  200. 

In  applying  these  rules,  it  is  obvious  that  if  appel- 
lant is  relying  on  insufficiency  of  the  evidence  to  sus- 
tain any  material  fact  found  by  the  trial  judge,  her 
assertion  of  error  in  this  regard  must  fail  since  in 
fashioning  her  arguments,  she  has  selected  from  the 
record  only  such  parts  of  the  evidence  favorable  to 
herself  by  emphasizing  the  evidence  deemed  favorable 
to  her  side  of  the  case,  and  discounting  or  ignoring 
evidence  favorable  to  respondent's  contentions. 

The  rule  of  appellate  review  of  evidence  previously 
cited  is  essentially  the  same  in  the  Federal  Courts.  As 
provided  in  Rule  52  of  the  Federal  Rules  of  Civil 
Procedure, 

".  .  ,  Findings  of  fact  shall  not  be  set  aside  unless 
clearly  erroneous,  and  due  regard  shall  be  given 
to  the  opportunity  of  the  trial  court  to  judge  of 
the  credibility  of  witnesses. 


?j 


And  it  is  the  rule  that  findings  of  fact  are  conclusive 
upon  the  appellate  court  unless  clearly  erroneous. 
Blackhawk  Hotels  Co,  v.  Bonfoey,  227  F2d  232,  56 
ALR2d  1047,  1053;  National  Surety  Co.  v.  Glohe 
Grain  d  Milling  Co,,  256  Fed.  601,  4  ALR  552,  554. 


II. 

THE  JUDGMENT  IS  SUPPORTED  BY  EVIDENCE  THAT  THE  RE- 
LEASE WAS  INDUCED  BY  MISTAKE  AND  WAS  NOT  A 
VALID  CONTRACT. 

A.     Plaintiff  did  not  consent  to  any  such  release. 

The  consent  of  thv  ])arties  is  essential  to  the  exist- 
ence of  a  contract.  (Cal. Civil  Code,  §1550.)  Consent 
must  b(^  free  and  an  ai)parent  consent  is  not  real  or 
free  when  obtained  through  mistake.  (Cal. Civil  Code, 
§1565,  subd.  1;  §1567,  subd.  5.) 

The  gravamen  of  i)laiiitiff's  case  is  not  that  the 
release  is  a  contract  which  plaintiff  assented  to  in  all 
its  terms,  but  rather  it  rests  on  the  ground  that  re- 
spondent never  consented  to  enter  into  any  contract 
releasing  all  of  her  claims  against  defendant ;  that  she 
was  mistaken  as  to  what  was  meant  by  the  contract; 
and  that  this  mistake  vitiated  the  entire  contract  in 
so  far  as  it  related  to  her  physical  injuries  and  made 
it  void  ah  initio.  If  anything,  the  release  must  be 
construed  as  a  settlement  of  those  matters  only  as  to 
which  the  minds  of  the  parties  met,  and  may  not  be 
considered  to  be  in  satisfaction  of  anything  not  con- 
sented to  by  the  respondent. 

Meyer  v,  Haas,  126  Cal.  560; 

Jordan  v.  Gtierra,  23  C2d  469,  475. 

Appellant  invokes  the  rule  enunciated  in  Greve  v. 
Taft,  101  Cal.  App.  343,  351 ;  and  Palmqiiist  v.  Mercer 
(1954),  43  C2d  92,  98;  yet  even  these  cases  recognize 
that  there  are  exceptions  to  the  general  rule  cited. 
Thus,  in  Smith  v.  Occidental,  99  Cal.  462,  470-471 
(cited  by  the  court  in  Palmqiiist  v.  Mercer,  supra,  at 
p.  98),  the  California  Supreme  Court  stated: 
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'^The  general  rule  is  that  when  a  person  with 
the  capacity  of  reading  and  understanding  an  in- 
strument signs  it,  he  is,  in  the  absence  of  fraud 
and  imposition,  bound  by  its  contents,  and  is  es- 
topped from  saying  that  its  provisions  are  con- 
trary to  his  intentions  or  understanding ;  but  it  is 
also  the  rule  that  the  assent  of  a  party  to  a  con- 
tract is  necessary  in  order  that  it  be  binding  upon 
him,  and  that  if  the  circumstances  of  a  transac- 
tion are  such  that  he  is  not  estopped  from  setting 
up  his  want  of  assent  he  can  be  relieved  from  the 
effect  of  his  signature,  if  it  can  be  made  to  appear 
that  he  did  not  in  reality  assent  to  it." 

And,  although  generally  one  is  presumed  to  know 
the  meaning  of  unambiguous  language  and  will  be 
bound  by  the  execution  of  a  written  instrument  in- 
cluding it,  the  rule  applies  only  in  the  absence  of 
fraud,  confidential  relationship  or  circumstances  indi- 
cating excusable  mistake. 

Eeid  V.  Landon,  166  A.C.A.  573,  at  580; 

Fraters  G.  &  P.  Co.  v.  SoutJiwesteni  C,  Co,,  107 
Cal.  App.  1; 

Wetzstein  v,  Tliomasson,  34  CA2d  554. 

Generally,  a  mistake  of  fact  occurs  when  a  person 
understands  the  facts  to  be  other  than  they  are. 

Eeid  V,  Landon,  supra,  at  580,  and  cases  cited. 

As  an  example  of  this  see  the  case  of  Nelson  v,  Mcad- 
ville,  19  CA2d  68,  at  70,  wherein  the  appellate  court 
stated : 

^^If  the  court  was  satisfied  from  all  the  evidence 
that  notwithstanding  such  examination  and  read- 
ing, the  plaintiff  did  not  then  miderstand  the 
terms  of  the  instrument  and  was  not  aware  that 
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they  provided  for  the  25  years'  instead  of  the  six 
months'  option,  it  was  authorized  to  find  that  the 
agreements  were  accepted  by  ])laintiff  under  a 
mistake  in  this  particular.  (Sullivan  v.  Moorhead, 
99  Cal.  157,  160  (33  P.  796).)'' 

This  the  trial  court  has  done  in  this  case  and  has 
found  to  its  satisfaction  that  respondent  did  not  un- 
derstand the  terms  of  the  instrument  she  signed  and 
that  she  was  suffering  under  a  serious  mistake  of  fact 
which  relieved  her  from  the  effects  of  her  signature. 
(See,  Findings  of  Fact,  Paragraph  V.) 

In  summarizing  these  principles,  the  court  in  Union 
Pacific  Co,  V,  Zimmer,  87  CA2d  524,  529,  stated: 

^^It  is  well  settled,  however,  that  the  mere  fact 
that  the  release  is  extremely  comprehensive  in  its 
terms,  and  purports  to  be  a  complete  discharge 
from  all  claims  arising  out  of  the  accident,  and  is 
imderstood  as  such,  by  the  releasor,  it  will  not 
prevent  its  avoidance  where  proper  grounds  there- 
for exist."  (See  cases  cited  at  529.) 

B.    Proof  of  a  mutual  mistake  was  not  necessary. 

It  is  also  eminently  clear  in  this  State  that  it  is 
not  necessary  that  the  mistake  be  mutual,  in  order  to 
vitiate  the  effect  of  a  written  contract.  Indeed,  the 
mistake  may  be  unilateral. 

Moore  v.  Copp,  119  Cal.  429,  436; 

Palace  Hardware  Go.  v.  Smith,  134  Cal.  381, 

884; 
National  Bank  of  Calif,  v.  Miner,  167  Cal.  532, 

535; 
Forest  Lawn  v,  De  Jarnette,  79  Cal.  App.  601, 
604; 


12 


Lepper  v,  Rattener,  98  Cal.  App.  245,  255 ; 
Beid  V.  Landon,  166  A.C.A.  573. 

Appellant  makes  much  of  the  fact  that  the  mistake 
was  not  mutual ;  yet,  it  is  a  permissible  inference  from 
the  evidence  in  the  record  to  infer  that  the  defendant 
herself  may  have  believed  the  settlement  was  only 
for  the  property  damage.  The  record  reveals  that  ap- 
pellee had  an  injury  to  her  neck  prior  to  signing  the 
release  (Appellant's  Exhibit  A;  R.T.  32);  yet  not 
one  penny  was  paid  to  appellee  by  appellant  for  her 
physical  injuries.  The  court  may  very  well  have  been 
warranted  in  finding  that  appellant,  too,  was  laboring 
under  a  mistake  of  fact  as  to  what  the  settlement  was 
intended  to  embrace.  This  inference  is  buttressed  by 
appellant's  failure  to  introduce  evidence  by  her  agents 
concerning  their  understanding  of  the  contract  of  re- 
lease, and  by  the  failure  of  appellant  to  contradict  in 
any  way  the  statements  which  appellee  claimed  were 
made  to  her  by  her  own  insurance  agents. 

C.    Whether  or  not  defendant  mduced  the  mistake  is  not  deter- 
minative. 

Appellant  also  argues  at  some  length  that  neither 
she  nor  her  agents  had  anything  to  do  with  the  procur- 
ing of  the  contract  of  release.  Appellee  has  already 
pointed  out  that  in  California  the  courts  have  held 
that  the  mistake  need  not  be  mutual.  In  addition,  it 
is  not  necessary  that  the  mistake  of  one  of  the  pai'ties 
l)e  induced  and  the  mistake  arise  from  tlie  fraud  of 
the  other  })arty. 

Moore  v,  Copp,  supra,  at  436; 

Palace  Ilardxcare  v.  Smith,  supra,  at  384. 
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D.     Plaintiff  was  not  negflig-ent  as  a  matter  of  law. 

Appellee  takes  excei^tion  to  any  contention  by  appel- 
lant that  appellee  may  have  been  neglif^ent  in  not 
more  fully  informing  herself  of  the  contents  of  the 
written  release.  Section  1577  of  the  California  Civil 
Code  reads  in  part : 

^^  Mistake  of  fact  is  a  mistake,  not  caused  by 
the  neglect  of  a  legal  duty  on  the  part  of  the 
person  making  the  mistake,  and  consisting  in : 

(1)  An  imconscious  ignorance  or  forgetfulness 
of  a  fact  past  or  present,  material  to  the  con- 
tract." 

In  determining  what  conduct  will  amount  to  a 
neglect  of  legal  duty,  the  courts  recognize  that  there 
is  an  element  of  carelessness  in  nearly  every  case  of 
mistake.  {Vmi  Meter  v.  Bent  Const,  Co.,  46  C2d  588, 
595;  Reid  v.  Landon,  166  A.C.A.  573,  at  579.)  As 
stated  by  the  court  in  the  Van  Meter  Case,  at  595, 

^^  .  .  it  has  been  held  that  ordinary  negligence 
does  not  constitute  the  neglect  of  a  legal  duty  as 
that  term  is  used  in  Section  1577  of  the  Civil 
Code.'' 

And,  in  determining  whether  a  mistake  of  fact  existed, 
the  appellate  court  must  accept  as  conclusive  any  deci- 
sion of  the  trial  court  in  a  factual  conflict  if  there  is 
sufficient  evidence  in  the  record  to  support  it.  {Reid  v, 
Landon,  supra,  at  581.) 

Here,  the  appellee  found  herself  in  an  imusual  posi- 
tion. The  release  of  all  claims  was  procured  in  this 
case  through  the  agency  of  an  ostensible  friend  of  the 
appellee,  her  insurance  agent.  She  relied  in  good  faith 
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on  what  she  was  told  by  the  agent,  and  accepted  his 
representations  at  face  value.  Whereas  in  so  many 
cases  it  is  the  opposing  party  who  does  the  negotiat- 
ing, here  it  is  the  trusted  confidant  who  handles  the 
transaction.  The  rule  of  wariness  which  abounds  in 
^' arms-length"  negotiation  is  not  present  in  our  par- 
ticular factual  situation. 

The  fact  that  the  appellee  signed  the  release  with- 
out reading  it  carefully  attests  to  the  lengths  to  which 
she  was  duped.  In  ruling  on  a  related  situation,  the 
Supreme  Court  of  California  in  Kane  v.  Meyideyiliall, 
5  C2d  749,  held  that, 

"si  person  signing  mthout  reading  in  reliance  on 
representations  in  fact  false,  may  avoid  an  in- 
striunent  where  a  confidential  relationship  exists 
between  the  parties." 

The  courts  recognize  that  in  cases  involving  a  fiduciary 

relationship, 

^^facts  which  would  ordinarily  require  investiga- 
tion may  not  excite  suspicion  and  that  the  same 
degree  of  diligence  is  not  required." 
Hohart  v.  Eohart  Estate  Co.,  26  C2d  412. 

See  also, 

Stevens  v,  Marco,  147  Cal.App.  451. 

Certainly,  it  must  be  found  as  a  logical  inference 
from  the  evidence  that  as  between  appellee  and  her 
insurance  agent  a  confidential  relationship  existed.  As 
a  general  postulate  it  is  stated  that,  ^^Confidential  and 
fiduciary  relations  are,  in  law,  synonymous,  and  may 
be   said   to   exist  whenever  trust  and   confidence   is 
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reposed  by  one  person  in  the  integrity  and  fidelity  of 
another.'^  Estate  of  Stover,  188  Cai.  133,  143.  It  has 
been  held  that  the  relationship  of  principal  and  agent 
is  fiduciary.   Kane  v,  Mendenhall,  5  C2d  749,  at  759. 

E.    A  release  induced  by  mistake  is  not  valid. 

In  summarizing,  it  may  be  said  that  the  California 
courts  have  uniformly  gone  beyond  the  four  comers 
of  the  written  instrument  of  release  and  relieved  in- 
nocent parties  from  the  effects  of  their  mistake. 

The  courts  have  definitely  allowed  relief  where  a 
release  or  contract  has  not  been  read,  but  has  been 
signed  through  mistake,  inadvertence  or  the  like. 

Jordan  v.  Giierra,  23  C2d  469 ; 

Mairo  v.  Yellow  Cab  Co.,  208  Cal.  350; 

Davis  V.  Diamond  Carriage  Co.,  146  Cal.  59 ; 

Palace  Hardware  v.  William  Smith,  134  Cal. 
381; 

Meyer  v.  Haas,  126  Cal.  560; 

Smith  V,  Occidental,  99  Cal.  462 ; 

Olson  V.  Olson,  148  CA2d  429; 

Matthews  v.  A.  T.  &  S.  F.  By.,  54  CA2d  549; 

Wetzstein  v,  Thomasson,  34  CA2d  554 ; 

Touhy  v.  Owl  Drug  Co,,  6  CA2d  64; 

Gajanich  v.  Gregory,  116  Cal.App.  622 ; 

Baynale  v,  Yellotv  Cab  Co,,  115  Cal.App.  90 ; 

Tyner  v.  Axt,  113  Cal.App.  408; 

Foster  v.  DeVenney,  107  Cal.App.  500 ; 

King  v.  Globe  Grain  Co.,  58  Cal.App.  105. 

In  Reid  v.  Landon,  166  A.C.A.  573,  a  case  similar  in 
many  respects  to  ours,  the  court  held  that  even  though 
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the  contract  had  been  read  by  the  defendant  she  could 
avoid  the  effect  of  her  signatui^e  on  grounds  of  mis- 
take. 

These  cases,  as  well  as  several  of  the  cases  cited  by 
appellant  in  Part  I  of  her  brief,  hold  that  a  contract- 
ing party  may  escape  the  effects  of  his  signature 
where  fraud,  mistake  or  imdue  influence  exists.  If 
mistake  as  to  the  nature  of  the  contract  does  not 
exist,  then  appellee  could  not  recover.  However,  as  a 
matter  of  fact,  the  trier  of  fact  has  found  it  to  exist 
and  has  ruled  on  this  question  in  favor  of  appellee. 


III. 

A  TENDER  OF  THE  CONSIDERATION 
WAS  NOT  ESSENTIAL. 

Appellee  did  not  have  to  comply  with  the  provisions 
of  the  California  Code  of  Civil  Procedure  relating  to 
rescission  of  a  contract. 

In  our  case,  there  was  little  if  any  dispute  as  to  the 
negligence  of  appellant.  The  trial  transcript  reveals 
the  following  colloquy  between  the  court  and  appel- 
lant's counsel: 

^^The  Court.  Let's  be  frank  about  it.  What  do 
you  expect  to  show  from  this  person  in  Germany? 
Are  you  going  to  take  her  deposition?  Is  there 
any  question  about  whether  this  was  a  rear-end 
collision  ? 

Mr.  Bruno.  No.  Here  is  the  only  possibility  I 
see:  She  says  that  the  light  was  green  when  she 
approached  the  intersection,  she  saw  these  folks 
comuig  to  a  stop  and  assmned  that  they  would 
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start  right  up  l)ocause  ihv  light  liad  just  changed. 
She  assiuned  they  would  go  right  on  after  a  mo- 
ment's hesitation,  and  they  didn't,  and  that  cauglit 
her  unawares.  That  is  about  the  extent  of  lier 
testimony  insofar  as  the  factual  situation  is  con- 
cerned. 

The  Court.  Let's  suppose  she  tc^stified  just  to 
that  situation.  Would  that  be  a  sufficient  defense 
to  rimning  into  the  car  in  front  of  you?  (102) 

Mr.  Bruno.  No,  I  wouldn't  think  so,  your 
Honor.  I  haven't  finished. 

That  was  the  one  possibility,  and  I  feel  it  wasn't 
any  excuse,  probably."  (R.T.  103-104.) 

Both  the  appellee  and  her  husband  testified  as  to  the 
nature  of  the  rear-end  accident.  Even  the  appellant 
admitted  that  she  was  at  fault  for  this  accident. 
(R.T.  94.) 

An  examination  of  the  trial  transcript  reveals  that 
the  only  possible  defense  that  appellant  has  to  this 
case  is  the  release  signed  by  appellee.  Without  it,  the 
court  would  have  had  to  find  almost  as  a  matter  of  law 
that  the  appellant  was  negligent.  Therefore,  it  must 
be  apparent  that  a  tender  of  the  consideration  received 
for  signing  the  contract,  in  this  case,  $100.00,  w^ould 
be  a  mere  empty  act.  Appellant  would  not  have  ac- 
cepted such  a  tender,  for  without  it  she  was  without 
a  defense  to  the  action  herein.  Under  these  circum- 
stances, our  case  must  come  within  one  of  the  excep- 
tions to  the  requirement  of  restoration;  and  that  is 
where  the  facts  are  such  that  it  clearly  appears  that 
the  defendant  could  not  possibly  have  been  injuriously 
affected  by  a  failure  to  restore,  Carruth  v.  Fritch,  36 
C2d  426. 
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Nevertheless,  after  a  review  of  the  decided  authori- 
ties in  California,  it  is  appellee's  position  that  it  is 
and  was  not  necessary  for  appellee  to  tender  back  the 
consideration  received  for  the  release.  The  reason  for 
it  is  that  appellee  is  not  attempting  to  avoid  a  contract 
which  she  has  made,  but  is  showing  that  she  did  not 
make  the  contract  which  she  apparently  made.  In 
other  words,  as  far  as  appellee  is  concerned,  her  claim 
for  property  damages  has  been  settled  to  her  satis- 
faction and  that  is  what  she  believed  she  settled  when 
she  signed  the  contract  of  release.  At  the  time  of  trial 
she  was  asserting  her  claim  for  physical  injuries  and 
medical  expenses  only.  It  would  be  inconsistent  to  her 
position  in  the  lawsuit  to  tender  back  the  considera- 
tion received  for  her  settlement  of  the  property  dam- 
age claim.  Cases  holding  that  it  is  not  necessary  to 
offer  back  the  consideration  received  are: 

Jordan  v,  Guerra,  23  C2d  469,  at  476 ; 

Meyer  v,  Haas,  126  Cal.  560,  at  563 ; 

Wetzstein  v,  Thomasson,  34  CA2d  549; 

Tyner  v.  Axt,  113  Cal.App.  408 ; 

Gajanich  v.  Gregory,  116  Cal.App.  622. 


IV. 

THE  JUDGMENT  IS  AN  EQUITABLE  ONE. 

To  allow  plaintiff  and  appellee  to  avoid  the  conse- 
quences of  the  contract  of  release  would  not  lead  to 
utter  confusion  and  make  a  mockery  of  contract  law. 

Appellant  as  part  of  his  argument  for  Part  III  of 
his  brief  assigns  no  cases  in  support  thereof.  Appellee, 
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in  response  thereto,  takes  the  liberty  of  quoting  from 
a  case  in  many  respects  similar  to  oui-s.  In  Denton  v. 
Utleij,  86  NW2d  537  (S.Ct.,  Michigan,  November  26, 
1957),  in  answer  to  the  familiar  argument  of  defend- 
ants that  the  law  must  favor  tlie  stnct  letter  of  re- 
leases, lest  the  integrity  of  all  agreements  1x3  jeop- 
ardized, Justice  Smith  of  the  Michigan  Supreme 
Court  stated: 

^^It  should  neither  surprise  nor  deceive  us  that  the 
ancient  argument  comes  before  us  today  in  mod- 
ern garb.  Where  once  the  courts  were  admon- 
ished, with  respect  to  the  law  of  tmists,  to  roil  not 
the  conscience  lest  any  gentleman  in  England  be 
presumed  out  of  his  entire  estate,  to  disturb  not 
the  letter  of  the  conveyance,  lest  all  security  trans- 
actions be  jeopardized,  now  we  are  warned  to 
leave  imtouched  the  letter  of  the  release,  lest  no 
claim  ever  be  settled,  and  litigation  mount.  The 
argiunent  in  terroram  fails  here,  as  it  has  always 
failed  and  for  precisely  the  same  reason :  We  exist 
solely  to  do  justice  and  it  shall  be  done." 
(At  541.) 

Continuing  in  the  same  vein,  Justice  Smith  com- 
mented : 

^^If  fraud  or  mutual  mistake  has  induced  the 
making  of  an  unconscionable  contract,  the  court 
ought  to  be  more  concerned  about  granting  relief 
than  desirous  of  clinching  future  wrongs  by  mak- 
ing such  contracts  uncontestable."  (At  540.) 

To  summarize  Justice  Smith's  holding  on  the  point 
urged  by  the  appellant,  the  following  statement  may 
be  made: 
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(1)  The  overriding  principle  is  that  in  the  accom- 
plishment of  its  mission,  equity  will  strike  down  with- 
out hesitation  any  agreement  resulting  from  oppres- 
sion, fraud,  mutual  mistake  of  the  contracting  parties, 
or  other  evil. 

(2)  The  cases  rest  upon  this  great  principle,  not 
upon  the  minutiae  urged. 

(3)  It  matters  not  how  sweeping  are  the  words 
involved  in  the  release. 

(4)  When  their  content  cloaks  inequity,  they 
should  be  vacated  and  held  for  naught. 

(5)  To  put  it  affirmatively,  any  release  to  be  sus- 
tained must  be  ^^ fairly  and  knowingly"  made. 

See,  also, 

Bickets  v.  Penn.  R.R.  Co.,  153  F2d  757   (2d 

Circ,  1946). 
^^  Generally  in  this  class  of  cases  there  is  fre- 
quently the  grossest  inequality  between  the  nego- 
tiating individuals  in  native  intelligence,  educa- 
tion and  economic  bargaining  power  ..." 

Cf.,  Patterson,  ^^  Equitable  Relief  for  Unilateral 
Mistakes,"  28  Cal.  Law  Rev.  859,  at  893 
(1928). 

Api)arently,  appellant  is  requesting  that  this  court 
find  as  a  matter  of  law  that  when  unilateral  mistake 
exists  and  when  a  party  is  mistaken  as  to  what  the 
contract  embraces,  he  is  nevertheless  bound  by  the 
contract  he  signs ;  and,  in  effect,  urges  that  no  matter 
what  the  inequity  or  the  harshness  of  the  result,  a 
gullible  plaintiff  who  signs  a  contract  of  release  is 
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without  recourse,  and  neither  court  nor  juiy  may 
change  the  result;  for  the  four  corners  of  the  paper 
he  sig-ns,  its  twenty-eight  lines,  contain  all  oi'  liis 
rights. 

This  is  the  holding  which  appellant  advocates.  She 
is  asking  this  court  to  give  lip  service  to  the  rule  in 
California  that  releases  and  contracts  may  be  set  aside 
in  the  absence  of  fraud  and  undue  influence  on  the 
ground  of  mistake  of  fact.  Backus  v.  Session,  17  Cal. 
2d  380,  389;  Graham  v,  A,T.  <b  S.F.  Ry,  Co.,  54  CA2d 
549,  552. 

It  is  for  this  court  to  decide  whether  it  will  deprive 
the  trier  of  fact  of  the  right  to  determine  on  the  basis 
of  all  the  evidence  whether  an  injured  party  will  be 
relieved  of  his  mistake  in  signing  a  release.  It  is  for 
this  court  to  determine  in  the  final  analysis  whether 
it  will  give  vitality,  growth  and  unstilted  interpreta- 
tion to  the  principles  enunciated  in  the  cases  of  Meyer 
V.  Haas,  Smith  v.  Occidental,  Wetzstein  v,  Thomasson, 
Jordan  v.  Gtierra  and  the  cases  cited  in  Part  II,  or 
whether  it  will  stereotype  all  similar  cases  which  are 
brought  on  grounds  of  mistake. 


V. 

THE  PAROL  EVIDENCE  RULE  DOES  NOT  APPLY. 

The  testimony  of  the  appellee  as  to  what  she  was 
told  about  the  contract  and  what  she  understood  it  to 
mean  was  properly  admitted  by  the  trial  court. 

Section  1856  of  the  California  Code  of  Civil  Pro- 
cedure states: 
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^^When  the  terms  of  an  agreement  have  been  re- 
duced to  writing  by  the  parties,  it  is  to  be  con- 
sidered as  containing  all  those  terms,  and  there- 
fore there  can  be  between  the  parties  and  their 
representatives,  or  successors  in  interest,  no  evi- 
dence of  the  terms  of  the  agreement  other  than 
the  contents  of  the  writing,  except  in  the  follow- 
ing cases : 

1.  Where  a  mistake  or  imperfection  of  the  writ- 
ing is  put  in  issue  by  the  pleadings ; 

2.  Where  the  validity  of  the  agreement  is  the 
fact  in  dispute. 

But  this  section  does  not  exclude  other  evidence 
of  the  circumstances  under  which  the  agreement 
was  made  or  to  which  it  relates,  as  defined  in  sec- 
tion eighteen  hundred  and  sixty,  or  to  explain  an 
extrinsic  ambiguity,  or  to  establish  illegality  or 
fraud.  The  term  agreement  includes  deeds  and 
wills,  as  well  as  contracts  between  parties.'' 

It  is  not  necessary  for  appellee  to  have  affirmatively 
pleaded  mistake  in  order  to  put  in  issue  the  question 
of  mistake  at  the  time  of  the  trial.  Code  of  Civil 
Procedure  §462;  GajanicTi  v.  Gregory,  supra,  at  630; 
Wetzstein  v.  Tliomasson,  supra  at  556.  Thus,  §1856 
of  the  California  Code  of  Civil  Procedure  would  au- 
thorize the  court  to  examine  the  circumstances  sur- 
rounding the  execution  of  the  release. 

Quoting  from  the  court  in  Nelson  v.  Nelson,  131 
CalApp.  126,  at  page  135 : 

^^The  competency  of  oral  evidence  to  ascertain 
the  intention  of  the  parties  in  executing  a  written 
instrument  is  upheld  by  the  text  which  is  found 
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in  6  California  Jurisprudence,  page  294,  §180,  in 
the  following  language:  *The  rule  that  the  inten- 
tion of  the  parties  is  to  be  ascertained  from  the 
writing  alone,  where  a  contract  is  reduced  to 
writing,  is  subject  to  other  rules  of  interpreta- 
tion. A  court  is  not  only  to  take  a  contract  by  all 
its  corners,  but  it  is  to  be  placed  in  the  seats  of 
the  parties  when  it  was  made.  In  other  words  a 
contract  is  to  be  construed  in  the  light  and  with 
the  knowledge  of  surrounding  circumstances.  Sec- 
tion 1647  of  the  Civil  Code  provides  that,  ^^A 
contract  may  be  explained  by  reference  to  the 
circumstances  under  which  it  was  made  and  the 
matter  to  which  it  relates.'^  '  '' 

In  addition,  California  Civil  Code  §1640  reads  as 
follows:  When  through  fraud,  mistake,  or  accident  a 
written  contract  fails  to  express  the  real  intention  of 
the  parties,  such  intention  is  to  be  regarded,  and  the 
erroneous  parts  of  the  writing  disregarded.  Thus,  the 
question  of  what  is  released  by  a  contract  of  release 
is  open  to  explanation  and  elucidation  by  parol  evi- 
dence. 

See, 

Carpenter  v,  Markliam,  172  Cal.  112,  115,  and 
cases  cited  therein. 

And  oral  evidence  to  show  mistake,  fraud,  or  undue 
influence  may  be  properly  admitted.  Wetzstein  v. 
Thomasson,  supra,  at  557. 

The  Supreme  Court  of  the  State  of  California  in 
Jordan  v,  Giierra,  23  C2d  469,  at  477,  in  quoting  from 
Kansas  City,  M.  &  B,  By.  Co.  v.  Chiles,  86  Miss.  361, 
38  So.  498,  said: 


24 


'*No  release  of  this  nature  should  be  upheld  if 
any  element  of  fraud,  deceit,  oppression,  or  un- 
conscionable advantage  is  connected  with  the 
transaction.  And  in  passing  on  the  validity  of  such 
release,  when  assailed,  all  surroimding  conditions 
should  be  fully  developed,  and  the  relative  atti- 
tudes of  the  contracting  parties  clearly  shown.  So 
that  the  jury,  in  the  clear  light  of  the  whole  truth, 
may  rightly  decide  which  story  bears  the  impress 
of  verity." 

This  exception  to  the  general  rule  is  recognized  by 
the  cases  cited  by  appellant.  See  Giierin  v,  Kirst,  33 
C2d  402,  410;  EJ  Zarape  v.  Plant  Food  Corp.,  90  CA 
2d  336,  344. 


CONCLUSION. 

Respondent  submits  that  on  the  basis  of  all  the 
facts,  the  rulings  of  the  relevant  cases,  and  the  equi- 
ties, the  judgment  of  the  trial  court  should  be 
affirmed. 

Dated,  Sunnyvale,  California, 
February  16,  1959. 

Respectfully  submitted, 

Lewis,  Scher  &  Ferxaxdez, 
By  Willia:^!  J.  Ferxaxdez, 
Attorneys  for  Appellee. 
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STATEMENT  OF  jrUISDICTIOX 

1.  (a)  Appellee,  as  plaintiff  below,  alleged  jurisdietion 
of  the  United  States  Distriet  Court,  based  on  the  Aet  of 
March  3,  1901,  e.  832,  #3;  31  Stat.  1084,  Title  25  U.S.C. 
357,  as  follows: 

"Lands  allotted  in  severalty  to  Indians  may  be  con- 
demned for  any  public  purpose  under  the  laws  of  the 
State  or  Territory  w^iere  located  in  the  same  manner 
as  land  owned  in  fee  may  be  condemned,  and  the 
money  awarded  as  damages  shall  be  paid  to  the  allot- 
tee." (This  will  be  referred  to  throniz;hout  the  brief 
as  the  Act  of  1901.) 

( b )  The  jurisdiction  of  the  United  States  Court  of  Ap- 
peals, although  not  stated  by  appellant,  must  be  based  on 
the  Act  of  June  25,  1948,  c.  646,  62  Stat.  929;  Tide  28 
U.S.C. A.  1291,  which  is  in  part  as  follows: 

"The  courts  of  appeals  shall  have  jurisdiction  of  ap- 
peals from  all  final  decisions  of  the  district  courts  of 
the  United  States." 
and  on  Idaho  Code  condemnation  section  7-704  as  follows: 

"Before  property  can  be  taken  it  must  appear: 

1.  That  the  use  to  which  it  is  to  be  applied  is  a  use 
authorized  by  law. 

2.  That  the  taking  is  necessary  to  such  use. 

3.  If  already  appropriated  to  some  public  use,  that 
the  public  use  to  which  it  is  to  be  applied  is  a  more 
necessary  public  use." 

The  order  questioned  in  this  appeal  is  based  on  this  last 
section  of  the  code  and  is  one  interpreted  by  the  Idaho 
courts  as  being  in  limine  and  appealable.  ( See  McLean  v. 
District  Court  24  Ida.  441;  134  Pac.  536.) 


2.  Appellant's  api>eal  challenges  the  validity  or  effect 
of  the  Act  of  1901  referred  to  above,  in  light  of  a  treaty- 
ratified  March  3,  1891  between  the  United  States  Govern- 
ment and  the  Coeur  d'Alene  Indians,  Vol.  26  U.  S.  Statiites- 
at-Large,  51  Congress,  p.  1028,  quoted  by  appellant's  coun- 
sel. (Br.  1,  2)  (This  treaty  will  be  referred  to  throughout 
the  brief  as  the  Treaty  of  1891. ) 

3.  (a)  Appellee,  as  plaintiff,  alleged  the  jurisdiction 
of  the  Federal  District  Court  in  paragraph  II  of  its  com- 
plaint (Tr.  1). 

(b)  The  United  States  District  Court  entered  its  Order 
of  Use  and  Necessity  and  Appointing  Commissioners  (Tr. 
28-31)  to  which  the  defendant  Julia  Nicodemus  filed  a 
motion  for  new  trial,  which  motion  was  denied  by  the  Dis- 
trict Court  in  an  order  signed  February  8,  1958  ( Tr.  55-56 ) . 
Defendant  Julia  Nicodemus  served  and  filed  a  notice  of 
appeal  on  March  6,  1958  to  the  United  States  Court  of 
Appeals. 

STATEMENT  OF  THE  CASE 

The  Washington  Water  Power  Compan\',  appellee  and 
plaintiff  below,  brought  an  action  in  the  United  States  Dis- 
trict Court  for  the  District  of  Idaho,  Northern  Division,  to 
condemn  an  easement  for  construction  of  a  230  KV  electric 
transmission  line  across  a  portion  of  a  certain  40  acres  of 
land  held  by  the  United  States  in  trust  for  Julia  Nicodemus, 
an  allottee  Indian  (Tr.  1-5).  The  United  States,  Julia  Nico- 
demus and  R.  II.  Spencer,  a  farmer  tenant  of  the  property, 
were  all  joined  as  defendants. 


After  a  hearing  at  whieli  all  parties  were  represented,  the 
District  Court  entered  its  Order  in  limine,  as  to  use  and 
necessity,  and  appointing  connnissioners  (Tr.  28-31)  in  ac- 
cordance with  Idaho  Code  7-704  (supra).  To  that  order, 
defendant  Julia  Nicodenius  interposed  a  motion  for  new 
trial  which  was  disposed  of  1)\  the  order  denying  the  mo- 
tion (Tr.  55-56).  Notice  of  appeal  followed,  raising  as  an 
issue  the  vaHdity  of  the  court's  Order.  Appellant  contends 
die  entry  of  such  order  was  error,  although  the  assignment 
of  error  refers  to  a  motion  to  dismiss  respondent's  com- 
plaint. 

Regardless  of  the  assignment  of  error  (Br.  p.  A)  or  the 
points  on  which  appellant  relies  as  filed  herein,  the  sole 
legal  question  involved  in  this  appeal  is  whether,  in  light 
of  the  Indian  Treaty  of  1891,  and  after  tribal  lands,  with 
consent  of  the  Indians,  were  allotted  in  severalty,  the  Dis- 
trict Court  was  authorized  to  allow  condemnation  of  an 
easement  across  such  allotted  lands  under  the  act  of  1901 
and  procedures  set  out  in  the  Idaho  condemnation  statutes. 
Appellant  argues  that  the  District  Court  did  not  have  that 
authority,  and  appellee  contends  that  the  court  did  have 
such  power  and  that  the  order  was  properly  entered. 

SUMMARY  OF  ARGUMENT 

Appellee  submits : 

I.  that  the  condemnation  for  the  easement  is  not  con- 
trary to  the  Indian  Treaty  of  1891;  as  it  does  not  interfere 
with  possession  nor  take  any  of  the  fee; 

II.  that  the  restrictions  of  the  Treaty  of  1891  no  longer 
apply,  because  the  Indian  reservation  has  since  been  broken 


up  under  the  General  Allotment  Act;  and 

III.  that  the  condemnation  Act  of  1901  allows  condem- 
nation for  public  purposes,  only  and  specifically  across  al- 
lotted Indian  lands,  despite  the  earlier  treaty  concerning 
resei-vation  lands;  and  that  the  procedure  to  be  followed 
in  such  condemnation  is  set  out  in  the  statutes  of  the  par- 
ticular state  in  which  lands  are  situated. 

ARGUMENT 
I. 

The  Lidian  Treat\'  of  1891  (supra)  in  using  the  words, 

"no  part  of  said  reservation  shall  ever  be  sold,  occu- 
pied, open  to  white  settlement  or  otherwise  disposed 
of  without  the  consent  of  the  Indians  residing  on  said 
resewation," 

did  not  specifically  deny  the  right  of  condemnation  for 
the  purpose  of  acquiring  an  easement  for  construction  of  an 
electric  transmission  line.  Appellee  contends  the  treaty  did 
not  contemplate  that  the  taking  of  such  an  easement  would 
\iolate  its  terms.  Under  this  view  the  treat)'  has  not  been 
violated  by  the  condemnation,  and  such  condemnation  is 
proper. 

II. 

Even  more  persuasive,  however,  is  the  fact  that  the  status 
of  the  lands  has  changed  from  tribal  lands  to  lands  held  in 
severalty,  and  Julia  Xicodemus  in  accepting  an  allottee 
Indian's  patent  to  specific  lands  now  has  land  to  which  the 
treaty  no  longer  applies. 

A   chronological   statement   of   e\'ents   emphasizes   this 


fact.  First,  the  CovcrnnuMit  under  Executive  Order  of  \o- 
vemher  8,  1873  (Br.  2)  set  aside  certain  lands  as  tribal 
lands  for  a  Coenr  d'Alene  Indian  reservation.  This  was  fol- 
lowed l)\'  the  l'r(\it\  of  1891  (supra)  agreed  to  on  Mareh 
26,  1887  (Br.  I),  providing  for  payments  to  the  tribe  and 
including  the  provision  against  disposition  of  the  tribal 
lands  relied  on  by  appellant's  counsel  in  their  brief  (Br.  1, 
2).  Subsequently,  this  Coeur  d'Alene  Indian  reservation 
was  broken  up  and,  with  consent  of  the  Indians,  the  tribal 
land  therein  opened  to  settlement  and  allotted  under  the 
General  Indian  Allotment  Act  (Title  25  U.S.C.A.  #331,  Act 
of  Feb.  8,  1887,  c.  119,  par.  1,  24  Stat.  388;  Act.  of  Feb.  28, 
1891,  c  383,  par.  1,  26  Stat.  794;  amended  June  25,  1910,  c. 
431,  par.  17,  36  Stat.  859).  Under  this  act,  Julia  Nicodemus 
received  allotment  No.  80,  Coeur  d'Alene  Indian  reserva- 
tion, and  patent  was  issued  to  her,  subject  to  the  usual  sta- 
tutory restrictions  and  provisions,  and  reserving  title  in  the 
United  States  in  trust. 

Under  these  circumstances  there  is  no  longer  any  reser- 
vation or  tribal  land,  and  no  land  to  which  the  treaty  can 
apply.  By  taking  allotments,  the  Indians,  and  Julia  Nico- 
demus, have  consented  to  a  break  up  of  the  reservation  and 
the  time  for  relying  on  the  treaty  has  long  since  expired. 
If  there  is  any  violation  of  the  treaty,  it  is  the  taking  under 
the  Allotment  Act,  not  condemnation  under  the  Act  of  1901. 
The  status  of  the  property  has  changed  from  a  tribal  Indian 
reservation  to  settled  land  devoted  to  farming  by  the  allot- 
tee Indians  individually,  and  not  the  tribe.  An  allottee 
Indian  can  not  now  complain  about  disposition  of  reserva- 
tion land.  The  Act  of  1901  appUes  by  its  terms  only  to  lands 
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allotted  to  Indians  and  it  can  not  apply  to  an  Indian  reserva- 
tion. In  U.  S.  vs.  Oklahoma,  127  F.  (2d)  349,  the  Court 
said: 

"Obviously,  the  power  to  condemn  lands  allotted  in 
severalty  to  an  individual  Indian  did  not  extend  to  In- 
dian reservations,  tribal  lands,  national  forests,  and 
other  lands  under  the  exclusive  jurisdiction  of  the  fed- 
eral government.  As  to  these  lands,  only  the  power  to 
permit  the  use  of  a  right-of-way  under  varying  foiTns 
and  conditions  was  authorized.  *  "*  *  Land  allotted 
in  severalty  is  no  longer  part  of  the  reservation  nor  is 
it  tribal  land;  the  virtual  fee  is  in  the  allottee  with  cer- 
tain restrictions  on  the  right  of  alienation.  United 
States  V.  Minnesota,  113  F.  (2d)  770." 

Because  of  the  importance  of  setting  the  difference  be- 
tween reservation  land  and  allotment  land,  the  Supreme 
Court  granted  certiorari  and  this  decision  was  affirmed  in 
318  U.  S.  206;  87  L.Ed.  716,  63  Sp.Ct.  534.  This  answers 
many  of  the  authorities  in  appellant's  brieF  referring  to  en- 
croachment on  tribal  lands  (Br.  6-7). 


Ill, 


The  principal  question  raised  by  appellant's  counsel  in 
their  brief  is  whether  an  act  of  Congress,  which  counsel 
claim  abrogates  the  terms  of  a  prior  treaty,  should  be  fol- 
lowed by  the  court  under  the  circumstances  in  this  case. 
Appellant's  counsel  concede  that  Congress  has  the  right 
to  abrogate  prior  treaties  with  the  Indians  by  later  enact- 
ments (see  citation  from  Lone  Wolf  vs.  Hitchcock,  187  U.S. 
553,  Br.  3, 4 )  l)ut  state  that  such  should  not  be  followed  here 
as  this  condemnation  is  not  for  the  Indian's  benefit.  Th(* 
onK'  ground  mentioned  by  appellant's  counsel  as  to  why  it  is 
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not  for  the  Indians  IxMicfit,  is  that  it  violalcvs  tlu*  treaty  ri^ht 
and  as  Congress  has  that  ri^hl,  appellant's  eonnsel  seem  to 
he  argning  in  a  eirele. 

Congress  can,  liy  legislative  enactment,  abrogate  exist- 
ing treat)'  rights.  The  United  States  retains  sovereignty 
over  Indian  lands  even  after  a  treaty  is  signed,  or  the  land 
allotted,  and  condemnation  over  such  lands  may  be  al- 
lowed by  Congress  even  if  it  should  abrogate  a  prior  treaty. 
One  of  the  latest  pronouncements  of  this  principle  is  in 
the  case  of  the  Sioux  Tribe  of  Indians  vs.  Tlie  United  States, 
146  Fed.  Supp.  229  ( 1956)  in  the  Court  of  Claims  wherein 
the  court  stated  as  follows: 

"While  it  had  been  the  practice  and  policy  of  the 
United  States  Government  during  the  many  years  of 
tension  between  the  whites  and  the  Indians  to  nego- 
tiate with  them  by  treaty  convention  and  to  settle  dif- 
ferences, if  possible,  by  treaty,  those  treaties  did  not 
absolutely  abrogate  the  right  of  the  government  to 
regulate  the  Indians  or,  when  necessary,  to  legislate 
contrary  to  or  inconsistently  with  a  treaty." 
The  Court  also  quoted  with  approval  from  Lone  Wolf 
V.  Hitchcock  (supra)  and  also  quoted  the  following 
from  Choate  v.  Trapp  cited  bv  appellant's  counsel  (Br. 
5). 

"The  Supreme  Court,  in  Choate  v.  Trapp,  1912,  224  U. 
S.  665,  671,  32  S.  Ct.  565,  567,  56  L.  Ed.  941,  while 
speaking  on  this  subject,  stated  as  follows: 
«'o  «  <»  ^j^^  plenary  power  of  Congress  over  the 
Indian  Tribes  and  tribal  property  cannot  be  limited  by 
treaties  so  as  to  prevent  repeal  or  amendment  by  a 
later  statute.  The  Tribes  have  been  regarded  as  de- 
pendent nations,  and  treaties  with  them  have  been 
looked  upon  not  as  contracts,  but  as  public  laws  which 
could  be  abrogated  at  the  will  of  the  United  States.'  " 
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While  appellant's  counsel  apparently  concede  this  gen- 
eral principle  of  law,  they  then  grasp  at  various  straws  and 
raise  certain  inferences  attacking  the  procedure  in  this 
case.  These  inferences  should  be  answered. 

Inference  (a).  Appellant's  counsel  contend  that  this 
condemnation  is  not  in  the  best  interest  of  Julia  Nicodemus 
because  she  is  not  a  stockholder  in  the  appellee  company. 
The  condemnation  is  not  for  the  benefit  of  the  stockhold- 
ers. Obviously,  it  is  for  the  benefit  of  the  public,  including 
Indians,  and  condemnation  is  allowed  for  that  reason.  The 
company  is  a  public  utility  engaged  in  the  transmission  of 
electric  current  for  the  benefit  of  the  citizens  of  Idaho, 
whites  and  Indians  alike,  regardless  of  their  status  as  stock- 
holders. The  use  of  electricity  by  the  general  public  and  its 
transmission  is  in  the  general  interest.  The  1901  Act  in  al- 
lowing condemnation  for  public  purposes  carries  out  such 
right  for  the  benefit  of  the  public  as  a  whole,  not  for  any 
particular  group  or  company.  The  general  public,  including 
whites  and  Indians  and  Julia  Nicodemus  are  benefitted  by 
the  transmission  of  electricity.  The  District  Court  in  the 
Order  of  Use  and  Necessity  decreed  as  follows : 

"The  plaintiff  is  a  public  utility  corporation  lawfully 
doing  business  in  the  State  of  Idaho  as  a  public  utility 
in  the  distribution  of  electric  energy  to  the  public  and 
is  duly  authorized  by  law  to  exercise  the  right  of 
eminant  domain  in  the  State  of  Idaho  under  and  b\' 
virtue  of  Section  7-701  of  the  Idaho  Code. 
*That  the  easement  and  rights  sought  to  be  acquired 
and  appropriated  by  the  plaintiff  are  necessary  to  the 
discharge  of  the  public  duties  of  the  plaintiff  and  are 
necessary  to  the  construction,  use  and  maintenance 
and  reconstruction  of  its  power  transmission  line  and 
that  the  taking  of  the  land  and  property  of  the  de- 
fendant sought  to  be  acquired  for  such  use."  (Tr.  29) 
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Appellee  siil^mits  that  (he  iuithorities  cit(»d  on  page  5  of 
appellant's  brief  are  not  in  j^oint  as  the\'  ref(M*  to  diffcMent 
situations  than  condemna'ion,  and  do  not  sustain  ai)pcl- 
lant's  position.  Certainly  the  general  puhlie  good  must  he 
eonsidered  as  justifying  the  applieation  ol  ihe  eoncU  inna- 
tion  statute  to  this  situation. 

Inference  (b).  Appellant's  eounsel  next  suggest  that  the 
proper  procedure  was  not  followed  in  that  plaintiff  failed 
to  obtain  permission  of  the  Secretary  of  the  Interior  before 
going  ahead  with  the  condemnation  action.  Appellee  points 
out  that  the  statute  pro\'ides  for  two  separate  courses  of 
action,  either  a  permit  from  the  Secretary  of  the  Interior 
for  erection  of  a  transmission  line,  or  by  pursuing  a  con- 
demnation action  without  seeking  such  permit.  This  differ- 
ence has  been  clearly  pointed  out  in  United  States  vs.  State 
of  Minnesota,  113  F.  (2d)  770  ( 1940) : 

''The  land  involved  is  a  tract  ot  allotted  Indian  land 
held  in  trust  by  the  United  States  ***"*. 
"The  question  involved  is  whether  the  State  may  oy 
virtue  of  Section  3  of  the  Act  of  xMarch  3,  1901,  25 
U.S.C.A.  #357,  maintain  this  proceeding  to  condemn 
an  easement  over  the  allotted  land  for  the  establish- 
ment of  a  public  highway,  without  having  first  se- 
cured from  the  Secretary  of  the  Interior  permission  for 
the  opening  and  establishment  of  such  public  highway 
through  allotted  Indian  land,  as  provided  bv  Section  4 
of  the  Act  of  March  3,  1901,  25  U.S.C.A.  #3il.  "  *  ' 
"The  statutes  seem  definitely  to  offer  two  methods  of 
procedure  for  the  acquisition  of  a  right  of  way  for 
pubhc  highway.  Section  3,  25  U.S.C.A.  #357,  author- 
izes the  maintenance  of  condemnation  proceedings. 

<t  O:  O: 

"By  Section  4  of  the  Act,  25  U.S.C.A.  #311,  the  Secre- 
tarv  of  the  Interior  is  authorized  to  grant  permission 
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for  the  opening  and  establishment  of  a  pul:)lic  highway 
through  lands  allotted  in  severalt\\  Thus,  it  was  made 
possible  to  acquire  such  a  right  of  way  by  either  of  two 
methods,  the  Government  having  consented  to  each 
of  these  methods." 

Appellee  submits  that  the  proper  procedure  was  followed 
in  this  instance. 

Inference  (c).  Appellant's  counsel  inferentially  com- 
plain that  the  Government  should  have  vigorously  con- 
tested the  action  and  did  not  do  so.  Appellee  concedes  that 
the  United  States  is  a  necessary  party  to  the  action  and  it 
was  made  a  defendant.  It  is  also  clear  that  in  a  case  in- 
volving the  Act  of  1901,  the  consent  of  the  United  States 
to  suit  is  implied. 

"It  is  true  that  authorization  to  condemn  confers  by 
implication  permission  to  sue  the  United  States." 
Minnesota  vs.  The  United  States,  305  U.  S.  382  at  388, 
83  L.  Ed.  235  at  241.  59  Sp.  Gt.  292. 

The  Government  appeared  by  the  United  States  Attor- 
ney, he  was  present  at  the  hearing,  has  taken  an  active 
part  throughout  the  law  suit,  and  procured  an  appraiser  of 
the  Indian  Agency  who  furnished  proof  on  the  amount  of 
damages  in  the  hearing  before  the  Gommissioners.  The 
Government  attorney  complied  with  all  the  necessities  and 
has  only  followed  a  long  established  administrative  prac- 
tice in  allowing  such  condemnation  across  Indian  allottee 
lands.  See  United  States  vs.  Minnesota,  113  F.  (2d)  770. 

'The  administrative  officers  of  the  Government, 
charged  with  the  administration  of  this  Act,  have  con- 
sistently construed  it  as  authorizing  the  condemnation 
of  allotted  lands  without  the  consent  of  the  Secretary 
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of  tlir  InlcMior.  The  l^cpartiiKMil  ol  (he  Interior,  in  its 
booklrl  entitk'd  'Kei!;nlali()ns  ot  the  Department  of  the 
Interior  Concerning  Rii^hts  of  Way  over  Indian  Lands,' 
published  in  1929,  pointed  ont  tlie  \arions  laws  ap- 
pHeahle  to  the  granting  of  rights  of  way  through  Indian 
lands,  trihal  and  allotted,  and  gave  direction  for  pro- 
cedure. Sections  68,  69  and  70,  under  the  heading  of 
'Condenniation  of  Allotted  Lands,'  j^rovide: 
"  '68.  The  condemnation  of  allotted  Indian  lands  for 
any  public  puriK)se  in  accordance  with  the  laws  of  the 
State  wherein  the  lands  are  situated  is  authori/ed  1)\' 
the  last  paragraph  of  section  3  of  die  Act  of  March  3, 
1901  (31  Stat.  1,  1058-1083-1084). 
"  *69.  Any  project  for  which  private  lands  could  he 
condemned  under  State  laws  is  held  to  he  a  public 
purpose  within  the  meaning  of  the  Act  of  March  3, 
1901,  above  cited.'  " 

Inference  (d).  Appellant's  counsel  also  argue  by  infer- 
ence that  the  Act  of  1901  allows  a  State  to  condemn  Indian 
land.  The  Act  only  provides  the  rules  and  procedures  under 
v^4iich  such  condemnation  shall  be  allowed  across  allotted 
Indian  lands.  Congress  has  provided  that  as  a  Federal  mat- 
ter and  in  Federal  Courts  and  with  the  United  States  as  a 
party,  condemnation  of  allotted  lands  may  be  had  for  any 
public  purpose,  and  then  provides  that  the  action  shall 
proceed  in  accordance  with  the  Laws  of  the  State  where  the 
property  is  located,  and  with  the  money  paid  to  the  allot- 
tee. The  wording  of  the  act  above  quoted  in  full  seems  to 
answer  this  argument  under  which  appellant  complains 
that  certain  rights  have  been  surrendered  to  the  States. 
Appellee  contends  that  these  rights  are  held  under  the 
control  of  Congress  at  all  times  and  that  the  procedure,  for 
purposes  of  convenience,  are  set  in  accordance  with  state 
statutes,  provided  that  the  action  is  carried  on  in  the 
federal  courts. 
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CONCLUSION 

Appellee  appreciates  the  fact  that  Julia  Nicodemus  does 
not  want  a  portion  of  her  land  condemned  for  this  purpose. 
This  is  true  generally  of  defendants  in  condemnation  ac- 
tions. On  occasion  the  public  good  requires  stepping  on 
individual  toes.  Such  situations  brought  about  the  neces- 
sity of  providing  for  condemnation  actions  for  public 
purposes. 

If  Julia  Nicodemus  had  fee  title  to  the  property  without 
any  interest  being  retained  in  trust  by  the  United  States, 
her  land  would  clearly  then  be  subject  to  condemnation. 
The  Act  of  1901  extends  such  right  to  United  States  lands 
held  by  Indians  under  allotment.  In  such  circumstance, 
Julia  Nicodemus  should  have  no  greater  rights  than  anyone 
holding  full  fee  title.  The  Act  of  1901  recognizes  this  in 
using  the  words  "in  the  same  manner  as  land  owned  in  fee 
may  be  condemned."  Any  prior  treaty  rights  can  not  give 
any  greater  rights  than  she  would  have  in  the  event  she 
owned  fee  title.  The  Treaty  of  1891  can  not  forever  insulate 
that  property  against  all  public  use,  and  especially  does  not 
do  so  when  tribal  land  has  been  broken  up  in  allotments  and 
when  Congress  has  provided  that  condemnation  may  then 
be  had.  It  is  appellee's  position,  which  has  been  sustained 
by  the  Federal  Courts,  that  Congress  has  provided  for 
condemnation  of  allottee's  land  bv  the  Act  of  1901,  and 
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(liat  the  prior  treaty  can  not  take  away  an\  ol  such  autlior- 
ity.  The  District  Court  order  should  he  affirmed. 

Respectfully  stilnnitted, 
JOHN  HUNEKE 
W.  F.  McNAUGHTON 

Attorneys  for  Appellee 
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NiCODEMUS,   APPELLANT 

V. 

Washington  Water  Power  Company,  appellee 


UPON  APPEAL  FROM  THE  UNITED  STATES  DISTRICT  COVPT  OF 
IDAHO,  NORTHERX  DIVISION 


BRIEF  FOR  the  UNITED  STATES,  APPELLEE 


opinion 
The  district  coui*t  did  not  write  an  opinion. 

JURISDICTION 

This  is  an  appeal  filed  March  6,  1958,  from  an  or- 
der awarding  possession  after  determination  of  just 
compensation  in  a  condemnation  case.  A  motion  for 
new  trial  was  denied  on  February  7,  1958.  The  juris- 
diction of  the  district  court  was  invoked  imder  25 
U.  S.  C.  sec.  357,  as  construed  in  Minnesota  v.  United 
States,  305  U.  S.  382  (1939).  The  jurisdiction  of 
this  Court  is  invoked  under  28  U.  S.  C.  sec.  1291. 

QUESTION  PRESENTED 

Whether  Congress  has  constitutional  power  to  au- 
thorize   the    condemnation    of    land    allotted    to    an 

Indian. 

(1) 


STATUTE  INVOLVED 

Section  3  of  the  Act  of  March  3,  1901,  31  Stat. 
1084,  25  U.  S.  C.  sec.  357,  provides,  in  part,  as 
follows : 

Lands  allotted  in  severalty  to  Indians  may  be 
condemned  for  any  public  purpose  imder  the 
laws  of  the  State  or  Territory  where  located 
in  the  same  manner  as  land  o^vned  in  fee  may 
be  condemned,  and  the  money  awarded  as  dam- 
ages shall  be  paid  to  the  allottee. 

STATEMENT 

This  proceeding  was  instituted  by  the  Washington 
Water  Power  Company  in  Jmie  1957  to  condemn  an 
easement  for  a  transmission  line  over  a  designated  40- 
acre  tract  of  land  in  Idaho.  The  tract  constitutes 
lands  of  Julia  Xicodemus,  a  restricted  Coeur  d'Alene 
Indian.  The  United  States  filed  notice  of  appearance 
while  the  Indian  by  answer  denied  authority  to  con- 
demn.' The  authority  was  upheld  and,  pursuant  to 
Rule  71A  (k)  and  Idaho  law  compensation  was  de- 
termined by  commissioners,  the  amount  awarded  was 
])aid  into  court,  and  possession  was  awarded  to  the 
company.  Objection  to  the  taking  was  reiterated  by 
motion  for  a  new  trial  which  was  denied  on  February 
7,  1958,  and  this  appeal  followed. 

^  The  Company  moved  to  strike  appellant's  answer  on  the 
theor}'  tliat  under  25  U.  S.  C.  sec.  175  only  the  United  States 
Attorney  could  represent  tlie  Indians.  We  assume  that  con- 
tention will  not  be  urged  here  since  the  statute  is  plainly 
permissive,  not  mandatory.  Siniscal  v.  United  States.  208  F. 
2d  406  (C.  A.  9,  1953). 


3^ 

ARGUMENT 

Condemnation  of  appellant's  land  was  properly  authorized  by 

Conjj^ress 

Tn  the  last  few  years  Indian  Trilx^s  liave  on  sev(M*al 
occasions  contested  the  condemnation  of*  their  lands 
either  for  various  federal  ])rojects  or  i'or  projects 
of  licensees  under  tlie  F(»deral  Power  Act.  These 
attacks  have  failed  with  one  ])ossil)le  exception. 
Seneca  Natioii  of  Indians  v.  Brncker,  C.  A.  D.  C, 
November  18,  1958,'  affirming  162  F.  Su])]).  580; 
Tnscarora  Nation  of  Indians  v.  Potver  Authority  of 
the  State  of  Netv  York,  257  F.  2d  885  (C.  A.  2,  1958), 
cert.  den.  October  13,  1958,  No.  384 ;  United  States  v. 
5,667.94  Acres  of  Land,  Etc.,  152  F.  Supp.  861  (D. 
Mont.  1957)  ;  United  States  v.  21,250  Acres  of  Land, 
161  F.  Supp.  376  (W.  D.  N.  Y.  1957).  The  one  ex- 
ception was  a  case  where  condemnation  j)roceedings 
were  dismissed  and  appeal  was  taken.  Pending 
appeal  Congress  settled  the  matter  and  the  judgment 
was  vacated  and  the  case  dismissed  as  moot.  United 
States  V.  Sioux  Indians  of  Standing  Rock  Reservation, 
259  F.  2d  271  (C.  A.  8,  1958).  All  of  these  cases 
recognized  the  well  settled  power  of  Congress,  in  con- 
nection with  the  administration  of  Indian  Affairs, 
to  authorize  the  condemnation  of  tribal  or  allotted 
lands  regardless  of  the  treaty  provision  that  might 
otherwise  be  applicable.  See  Cherokee  Nation  v. 
Southern  Kansas  Railway  Co.,  135  U.  S.  641,  657 
(1890)  ;  Henkel  v.  United  States,  237  U.  S.  43  (1915). 
Specifically,  as  to  section  3  of  the  1901  Act  here  in- 
volved, the  court  in  Minnesota  v.  United  States,  305 

2  Copies  of  this  unreported  opinion  are  submitted  herewith. 


U.  S.  382  (1939)  held  that  allotted  lands  could  be  con- 
demned by  the  State  in  federal  court  upon  joinder 
of  the  United  States.  The  result  is  the  same  whether 
the  United  States  holds  the  fee  title  in  trust  for  the 
allottee  or  the  allottee  has  title  subject  to  restraints 
on  alienation,  footnote  1,  305  U.  S.  at  p.  386.  There 
can  thus  be  no  question  of  the  validity  of  the  1901  Act. 

Appellants  attempt  to  invoke  United  States  v. 
Forty-three  Gallons  of  Whiskey,  108  U.  S.  491  (1883)  ; 
Elk  V.  Williams,  112  U.  S.  94,  100  (1884)  and  similar 
cases  (Br.  4-6).  It  was  decisions  such  as  these  upon 
which  the  Indian  Tribes  relied  in  the  cases  cited  above 
to  support  their  argument  that  legislation  under  w-hich 
tlio  condenmation  of  lands  of  private  persons  was 
authorized  was  not  sufficient  to  authorize  the  taking  of 
Indian  tribal  lands.  It  was  the  position  of  the  United 
States  that  no  special  form  was  necessary  to  authorize 
acquisition  of  Indian  lands  but  that  such  lands,  tribal 
or  allotted,  were  subject  to  the  same  principles  as  all 
other  lands.  But  even  if,  for  purposes  of  argument 
only,  it  is  assumed  that  there  is  some  special  rule  of 
construction  applicable  to  Indian  statutes,  the  1901 
Act  is  perfectly  plain  and  unambiguous.  There  is  no 
possible  construction  which  would  exempt  appellant's 
lands  from  condemnation.  ^^ Though  statutes  termi- 
]iating  Indian  property  rights  should  be  construed  nar- 
rowly, we  cannot  ignore  the  intention  of  Congress 
where  it  is  perfectly  plain."  United  States  ex  rel,  the 
Shoshone  Indian  Tribe  v.  Seaton,  248  F.  2d  154,  155 
(C.  A.  D.  C.  1957),  cert.  den.  355  U.  S.  923. 

Api)ellants  ajjparently  argue  (Br.  7-8)  that  the 
United  States  is  an  exp)ress  trustee  and  as  their  guard- 


iaii  could  aiitliorizo  coiKlcniiial  ion  (»iily  ii()oii  a  sliowin*;- 
that  il  is  ill  ilicii-  ])vM  interests.  Hut,  since  (\mo-ress 
has  s|)okcn  so  explicitly,  there  is  no  occasion  to  <liscuss 
whether  or  not  the  lliOl  Act  was  for  the  best  interests 
of  allottees.  It  should  \)v  noted,  however,  that  while 
the  relationshij)  of  the  United  States  with  tiie  Indians 
has  been  said  to  resemble  that  of  guardian  and  ward, 
"It  is  clear  that  this  relationshij)  does  not  exist  be- 
tween the  United  States  and  the  Indians,  although 
there  are  important  similarities  and  suggestive  paral- 
lels betw-een  the  two  relationships."  Federal  Indian 
Law,  Department  of  Interior,  1958,  p.  557;  Sioux 
Tribe  of  Indians  v.  United  States,  146  F.  Sui:)p.  229, 
237-238  (C.  Cls.  1956). 

CONCLUSION 

It  is  submitted  that  the  judgment  below  should  be 
affirmed. 

Respectfully  submitted. 

Perry  W.  Morton, 
Assistant  Attorney  General. 
Ben  Peterson, 
United  States  Attorney, 

Boise,  IdaJio, 
Roger  P.  Marquis, 
Attorney,  Department  of  Justice, 

Washington  25,  D.  C, 
December  1958. 
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